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The transition to a nursing home for short-term rehabilitation
or a long-term stay can be confusing, challenging, and
frustrating. That's why the Center for Elder Law & Justice and
the Empire Justice Center have developed this guide to help
ease the transition through education and empowerment.

We hope this guide will serve as a valuable tool for nursing
home residents. The information included in this booklet was
drawn from a survey of current and former residents, their
family and friends, and professionals from Western New York
to the Finger Lakes region. Our goal was to answer the most
common and pressing questions faced by residents to provide
resources for further questions and advocacy needs.

On the next page we list the topics covered in this booklet. Our
guide is not meant to be read cover to cover, rather, to be used
in the order most useful to you in finding answers to your
questions.

Support for this work was provided by the New York Health
Foundation (NYHealth). The mission of NYHealth is to expand
health insurance coverage, increase access to high-quality
health care services, and improve public and community
health. The views presented here are those of the authors and
not necessarily those of the New York Health Foundation or its
directors, officers, and staff.
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Do you have questions about your rights as a nursing home resident? If you live in Western New
York, call the Center for Elder Law and Justice at 716-853-3087. If you live in the Finger Lakes
Region, call the Empire Justice Center at 1-800-724-0490 ext. 5822.
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¢ Tiene preguntas sobre sus derechos como residente de un hogar de ancianos?

Si vive en el oeste de Nueva York, llame al Centro de Derecho para Personas Mayores y Justicia
al 716-853-3087.

Si vive en la regién de Finger Lakes, llame al Centro de Justicia del Imperio al 1-800-724-0490
ext. 5822.



tel:7168533087
tel:18007240490

Our Locations:

Center for Elder Law & Justice

Website: www.elderjusticeny.org
Email: info@elderjusticeny.org
Buffalo Office:

o (716) 853-3087

o 438 Main St., Suite 1200, Buffalo NY 14202
Cattaraugus Office:

o (585) 376-3095

o 237 Delaware Ave., Olean, NY 14760
Chatauqua Office:

o (716) 261-3275

o 314 Central Ave,, Suite 1, Lockport, NY 14094
Niagara Office:

o (716) 878-9297
o 175 Walnut St., Suite 1, Lockport, NY 14094

Empire Justice Center, Health Law Unit

o Website: www.empirejustice.org

¢ Rochester Office:

o (585) 454-4060

o One West Main St., Suite 200, Rochester, NY 14614
e Health Law Unit

o Email: health@empirejustice.org

o 1-800-724-0490 x5822

*The following content is for informational purposes

only and does not constitute legal advice



http://www.elderjusticeny.org/
http://www.empirejustice.org/
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WHAT ARE MY RIGHTS?

Nursing home residents have rights guaranteed by federal, state, and

local law. Here are some of the most important rights to know:

Right to a Dignified Existence
e Freedom from neglect, exploitation, and abuse, including verbal,

sexual, mental, and physical abuse
e Be treated with consideration, respect, and dignity
e Freedom from physical or chemical restraints
¢ Quality of life is maintained or improved A
e Security of possessions
¢ Homelike environment -._
e Exercise rights without interference, coercion, discrimination, or
reprisal

Right to Self-Determination
¢ Choice of activities, schedules (when to wake/sleep), health care,

and providers (including physician)

e Reasonable accommodation of needs and preferences

¢ Participate in your assessment, care planning, and treatment (see
page 10)

¢ Organize and participate in resident and family councils (see page
23)

¢ Request, refuse, and/or discontinue treatment

Right to be Fully Informed
e Of care to be provided and the risks/benefits of potential treatments

¢ Of changes to your plan of care or health status

¢ Contact information for outside advocacy groups (see Our
Locations Page, 33, and 38)

o Written notice before a change in room or roommate

¢ Notices and information in a language or manner you understand

(Spanish, Braille, etc.) 1




Right to Raise Grievances

¢ Present grievances without discrimination or retaliation, or the threat
of either

e Prompt efforts by your nursing home to address grievances, and a
written decision upon request

e To file a complaint (see pages 30 and 34)
Right to Access

¢ Visitors of your choosing, at any time, and the right to refuse visitors

¢ Individuals, services, community members, and activities inside and
outside the facility

¢ Personal and medical records

¢ Your personal physician, state survey agents, and Long-Term Care
Ombudsman (see page 33)

e Assistance with sensory impairments

¢ Social, religious, and community activities inside and outside the

facility

Rights Regarding Financial Affairs

e Manage your own financial affairs .
e Receive information about available
services and charges for each service

provided by the nursing home a |

¢ Financial statements quarterly or upon request

* Not to be charged for services covered by Medicaid or Medicare




Rights During Discharge/Transfer

¢ Right to appeal transfer or discharge and to stay at your nursing
home while an appeal is pending (see page 13)
¢ Right to written notice of discharge or transfer that includes:
o thereason
o the effective date
o the location you are moving to
o appeal rights and process for filing an appeal
o the name and contact information for the Long-Term Care
Ombudsman
e Preparation and orientation to ensure safe and orderly transfer or
discharge
¢ Right to return to the facility after hospitalization or therapeutic

leave
Right to Privacy

¢ Regarding personal, financial, and
medical affairs
e Private and unrestricted communication

with any person of your choice CONFIDENTIAL

e Privacy during treatment and care of

personal needs

For more detailed information on these and other nursing home
resident rights, visit our website:

https://www.elderjusticeny.org/elder-law-learn
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Resident Rights

Frequently Asked Questions

Question

Answer

How often am | entitled to
bathe?

You have the right to choose
your own bathing schedule,
including how frequently and
what days and times you bathe.

How often are staff required to
change incontinence briefs
(diapers)?

Staff are required to provide
assistance to the bathroom if
needed. Nursing homes are
required to maintain enough
staff to meet resident needs,
including changing incontinence
briefs in a reasonable period of
time when requested.

What if | do not like the food
provided?

If you have a documented
medical reason for declining
the food offered, the nursing
home must provide meals that
accommodate your needs.

If the food offered does not
meet your preferences, you can
communicate this to
administration. Residents also
have the right to form a council
to discuss common complaints
about the food provided and
suggest changes.

How often is the nursing home
required to do laundry/change
my sheets?

This depends on how many
residents are in a facility.
Nursing homes are required to
provide a sufficient quantity of
clean clothing and linen to
meet resident needs.




Resident Rights

Frequently Asked Questions

Question

Answer

What if my belongings go
missing?

Keep a record of the missing
items and the date and time
that they went missing. You
can report the missing items to
nursing home administration.
The Long-Term Care
Ombudsman Program can
assist with advocating for you.

Is the nursing home required to
provide transportation to an
event, medical appointment,
etc.?

Nursing homes are not required
to provide transportation for
personal outings.

Nursing homes are responsible
to assist in arranging for
transportation to medical
providers as part of your care
plan.

What if | want to leave for a
day? Longer than a day?

Also known as a 'day pass,’
residents have the right to
leave the nursing home for a
day, or longer than a day. It is
important to speak with the
social worker or other staff to
coordinate.




PAYING FOR NURSING HOME CARE

When entering into a nursing home, it is important to know what

options you have to pay for your stay.

Medicare: Medicare is federal insurance for people age 65 and older
and some younger people with disabilities and certain conditions. If
you are enrolled in Medicare Part A, and meet certain requirements, it
may help cover a nursing home stay for up to 100 days. Requirements
include that you must enter a nursing home within 30 days of a
medically necessary hospital stay that lasted at least 3 days.* Also, the
care that you need at the nursing home must be for the same condition
that you received treatment for in the hospital, and a physician must

order the treatment and agree that you need skilled care.

Provided above criteria are met, for 2024, the first 20 days of the stay
are covered in full by Medicare, but a co-payment of $204 is required
for each of the final 80 days. These numbers change yearly. If your
health improves beyond needing skilled care, your coverage may end
before 100 days. However, it is important to know that you are still
entitled to coverage if you need skilled therapy to maintain your current
health status or prevent decline. Coverage CANNOT be revoked

because your health is not improving.

*Medicare Advantage plans may offer more coverage than Medicare
Part A. For example, they may not require a 3-day inpatient stay or may
offer lower co-payments for the 100-day benefit period. Such plans
may cost more (or may offer a limited network of eligible facilities),

and it is important to check with your plan for coverage details.




Private Pay: Some residents pay for their care with their own money.
However, due to the expensive nature of nursing home care, this is
rare. Others pay privately for as long as they can before applying for
Medical Assistance (Medicaid) (see below). The daily room rate for any
nursing home will be listed in the admission agreement (contract) that
you sign.

Medicaid: Medicaid is health insurance for those who show financial
need for the program. Qualifying individuals must meet certain limits to
their income and resources (savings, property, investments, etc.). If you
have excess income or resources, they can be "spent down" by being
used to pay for part of your nursing home stay. After you meet the
income and resource limits, you will qualify for Medicaid to pay the
rest. In most cases, nursing home residents who receive Medicaid keep
a $50 monthly allowance to use on personal needs. Medicaid will also
"look back" at your finances for the last 60 months. If it is found that
you have sold or transferred resources at less than fair market value,
the amount of money that you need to "spend down" will increase by
the value of that transfer. This will result in a period of ineligibility,
meaning that you will have to wait longer to receive Medicaid coverage
(think of it like having to meet a deductible before coverage can begin).

See the FAQ on page 8 for more information on Medicaid.

Long-Term Care Insurance: There are private insurance plans

available to cover long-term care costs in nursing homes and some
non-institutional settings. The services covered by these policies
can vary, so it is important to review policies carefully to determine

which will best meet your needs.



Frequently Asked Financial Questions

Q: What is a nursing home NAMI?
A: Net Available Monthly Income (NAMI) is the amount of money

that a Medicaid recipient must contribute to their cost of nursing
home care. For most residents, this is all of their income, less health
insurance premiums and a $50 monthly Personal Needs Allowance
(PNA).

Q: What if | have a spouse who lives in the community?

A: There are Spousal Impoverishment Rules, which protect one
spouse in the community from going into poverty in order for the

other to receive nursing home care through Medicaid.

When a married individual applies for nursing home Medicaid, their
combined income must be "spent down," or used in the NAMI (see
above). However, as of January 1, 2023, the spouse who is not a
Medicaid recipient is allowed to keep a combined monthly income of
up to $3,715.50. Additionally, the non-Medicaid spouse can hold at
least $74,820.00 in resources and the Medicaid spouse can hold an
additional $30,182 worth of resources. These amounts vary yearly

and from state to state.




Q: Can my nursing home evict me for non-payment?
A: Before a nursing home can evict a resident for non-payment of

their bill, it must try to help the resident find a way to pay. This
includes helping residents apply for Medicaid. If the nursing home
has tried to help, but the resident still has not paid, it can evict the
resident, but must give them 30 days notice (see page 13). If you are
concerned that you cannot pay your bill and your nursing home is not
helping, contact your local Long-Term Care Ombudsman Program

(see page 33).

For more information on paying for your care

and Medicaid/Medicare, visit our website at:

https://elderjusticeny.org/resources/long-term-care-resources
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CARE PLANNING PARTICIPATION

Every nursing home is required to provide “person-centered care
planning,” which means that your care is a team effort between you
and your nursing home. You should have control over your treatment
options and daily life, and your nursing home should do its best to

understand your care preferences.

When you are first admitted to a nursing home, you must be provided
with a baseline care plan within 48 hours. Staff are required to provide
you with a written summary that includes: your initial goals, physician
orders, dietary orders, therapy services, and social services.
Remember, you decide your goals and objectives, and these should be

included in the plan.

The baseline care plan is a temporary plan used to guide your care
before the nursing home develops your Comprehensive Person
Centered Care Plan (Care Plan). The Care Plan is your best tool to
direct your care. It must be developed within 21 days of your

admission by a team that includes:

e You

e Your doctor or their representative

e Aregistered nurse

e Anurse aide

¢ A food and nutrition staff member

¢ Any other professional your health
needs require, and other individuals

that you request be included

10



Your Care Plan must be individualized. If you consider yourself a night
owl and prefer to sleep in, your nursing home should include the time
you prefer to wake up in your Care Plan. It must also include the
services you will receive, your goals, and how these services will help
you meet your goals. In addition, the Care Plan includes your discharge
goals. For example, if your goal is to improve your health and move
out, that should be included (see page 16 for more information on

discharge planning).

At any point in the care planning process, you have the right to:

Be included

Choose who participates, and in
what role

Request a Care Plan meeting
Establish your expected goals and
outcomes

Choose the type, amount,
frequency, and duration of care
See your Care Plan within 24 hours
upon request

Have a copy of your Care Plan
within 2 working days upon

request

Request changes to your
Care Plan

Be informed ahead of
time about changes
Sign your Care Plan after
significant changes
Receive the services
listed in your Care Plan
A Care Plan meeting

every three months and

after changes to your
health




Here are some tips for making sure that you are

included during Care Plan meetings:

Before a meeting: _a

o Ask staff how to contact your social worker or how to request a
Care Plan meeting

e Write down your questions and goals before you go to a Care Plan
meeting

e Share your questions and goals with staff before meeting to help
them prepare

o Ask about your medical conditions

e Request a meeting time when your family or other advocates can
attend

During a meeting:

e Write down what your doctor and other staff say at Care Plan
meetings

¢ Ask new questions

¢ If you are confused, ask staff to slow down or explain things again

¢ Discuss your treatment options and your needs

¢ Ask who to talk to if you want to request changes later on

¢ Ask for a copy of your Care Plan
After a meeting:

» Make sure staff are following your plan and preferences!

If you still don't feel included in your care, your local Long-Term Care

Ombudsman Program might be able to help. See page 32 for more details.

12



DISCHARGE: WHEN DO | HAVE TO LEAVE?

Whether you are receiving long-term care or rehab, your nursing home
has to follow certain rules about deciding when you should leave. It
must work with you to plan the next step in your care and ensure that
you will receive appropriate care that helps you meet your goals. This
is called discharge planning. See page 10 for more information on

participating in your care planning.

There are only six valid reasons for a nursing home discharge. Every
resident has the right to appeal any discharge they disagree with (see

next page). These reasons are:

1. Your health has improved: If you have completed your rehab
or your health has improved, your nursing home can decide that
you should return home or go to a lower level of care, such as
assisted living.

2. You need more care (for your welfare): If your health has
worsened and your nursing home can no longer meet your
needs, you can be sent to a higher level of care. This usually
means you are being sent to the hospital or emergency room.

3 & 4. You are endangering yourself or others: In extreme cases,
nursing homes will discharge a resident if they are putting the
health and safety of other residents in danger.

5. You have not paid: Nursing homes are required to help you
manage your finances to the extent that you would like. They are
also required to help residents apply for Medicaid when it's
needed. If the nursing home has done all that it can to help a
resident pay for their stay, and the resident still has not paid, they
can tell the resident to leave after providing 30 days' notice.

6. The nursing home closes: If this happens, the nursing home
or the NYS Department of Health will still be responsible for
helping you plan your next step.

13




Although your nursing home must follow the reasons on the prior
page, you can leave whenever you want. For example, you can request
that your nursing home help with your planning to go to a new nursing

home or any other setting that fits your goals.

In some cases, residents do not feel that they need help planning and
do not want to wait to leave. You have the right to leave whenever you
want to. If your nursing home thinks you need more care, but you still
want to leave, you can leave Against Medical Advice (AMA) at any

time.

Here are some reasons that your nursing home is NOT allowed to

use when asking you to leave:

1. You need Long-Term Care: All nursing homes in New York State
provide long-term care services. Even if you were admitted to receive

short-term rehabilitation, you have the right to stay for long-term care.

2. You have not paid, but your Medicaid application is pending or

Medicare is considering paying your claim.
3. Your Medicare coverage has ended: Medicare will only cover a

maximum of 100 days of nursing home care, but if your current
insurance coverage is ending, your nursing home is responsible for
helping you plan on how to pay once coverage ends. This includes
helping apply for Medicaid and any other options that you might

qualify for.
4. Your health has improved when it actually has not and you still

need nursing home level of care.
5. You refuse medical treatment.

6. You filed or want to file a complaint or grievance.

14



7. You are in the hospital: If you go to the hospital to receive acute
medical treatment, you have the right to return to the first available bed
in your nursing home. You may also pay to hold the bed that you left.

Ask a staff member to provide you with your nursing home's bed-hold

policy.

8. For any reason to an unsafe setting: Nursing homes cannot

discharge residents to a location where they would be unsafe.

9. For any reason without proper notice or during a pending appeal

(see below).

If the nursing home is asking you to leave, it must provide you with a
Discharge Notice explaining why it has decided you should leave and

when. This notice also explains your right to appeal your discharge. If

you think your nursing home is asking you to leave for an improper
reason, or you disagree with the proposed dishcarge, you can contact
the NYS Department of Health to request an appeal by calling 1-888-
201-4563.

Contact your local Long-Term Care Ombudsman %
Program (see page 33) to discuss your rights.
For possible legal representation call the Center
for Elder Law & Justice at (716) 853-3087 (WNY) T\ . .=
or Empire Justice Center’s Health Law Unit at

1-800-724-0490 x5822 (Rochester/Finger Lakes). 45 =48




RIGHT TO RETURN TO THE COMMUNITY

If you would like to return home, or to any other living arrangement in
the community, you have the right to do so. Your nursing home has a
legal obligation to help you and to engage in discharge planning.

Discharge planning is part of your care plan (see page 10).

Nursing homes must do their best to help you achieve your highest
quality of life. This includes helping you with discharge planning, or in
other words, planning how you will return home. Your social worker

should be able to help.

QRA

Q: What if my nursing home refuses to help or only does the bare
minimum?

A: You can call your local Long-Term Care Ombudsman Program for
help. Ombudsmen are experts on nursing home resident rights and
can help you advocate to get the discharge planning that you need
(see page 33).

Q: Where do | start?

A: Reach out to your social worker to discuss your unique situation
and your options. You may want to request a care plan meeting (see
page 10).

Q: Can anyone else help me?
A: Yes! See the next page for some programs that you may be

eligible for. 16



Open Doors Program: NY Independent Living Open Doors and Peer

Support Program: https://ilny.us/programs/open-doors

e Assists residents in nursing homes who wish to return to the
community.
e 1-844-545-7108

New York Connects: https://www.nyconnects.ny.gov

¢ Provides counseling options to help you make informed choices
about your care. Every county has a NY Connects program. Visit
the website above to find your program and explore online
resources.

e 1-800-342-9871

Please also visit our website for more long-term care planning
information and resources:

https://www.elderjusticeny.org/elder-law-learn

17
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ACCESSING MEDICAID LONG-TERM CARE

SERVICES AT HOME

Most people who have Medicare and Medicaid and need long-term
care services at home will need to enroll in a Long-Term Care Plan.
There are three types of Long-Term Care Plans, all of which will
provide home care and other long-term care services: Managed Long-
Term Care Plan (MLTC), Program of All-Inclusive Care for the Elderly
(PACE), and Medicaid Advantage Plus. All three types provide long-
term services and supports in your home. MLTC is the most common
plan type, discussed below. PACE and Medicaid Advantage Plus plans
require you to use the plan’s doctors. PACE offers you the option of
receiving some services in its day center and on-site health clinic or
your home. For more information on these plans, contact New York
Medicaid Choice at 1-888-401-6582 (TTY: 1-888-329-1541) or visit

https://www.nymedicaidchoice.com.

MLTC PLANS

All MLTC plans include the following services in their benefit package:
e Home care (personal care services, home health aide, private duty
nursing, or Consumer Directed Personal Assistance Program)
e Adult day care programs
¢ Physical, speech and occupational therapy

e Other services, including home delivered meals, durable medical

equipment, transportation to medical appointments, etc.



https://www.nymedicaidchoice.com/

Some people are excluded from MLTC - including individuals

enrolled in Medicaid waiver programs, people receiving hospital
service at the time of enrollment, and residents of Assisted Living
Programs. If you fall into an excluded group, the process for
accessing home care services will be different than described below.
If you have questions on how to access long-term care services at

home, please contact NY Connects (see page 17).

Note: if you do not have Medicaid, you will need to apply for
Medicaid first. Most people seeking long-term care services will
apply for Medicaid through their Local Department of Social

Services. There are Facilitated Enrollers in every county who can help

you apply.

HOW DO | JOIN A MLTC PLAN?

You will need to contact the New York Independent Assessor Program

(NYIAP). NYIAP assesses Medicaid enrollees to determine if they are
eligible for MLTC enrollment. This is a a multi-step process that
begins by contacting NYIAP to request an initial assessment for MLTC
enrollment: 1-855-222-8350 (TTY: 1-888-329-1541).

NYIAP will schedule a Community Health Assessment with a NYIAP
nurse who will meet with you and ask you questions about your
health needs and your ability to perform basic activities of daily
living. Think carefully about your need for assistance with activities
like bathing or showering, dressing, using the toilet, getting in and
out of bed, meal preparation, and eating. The information you
provide will be used to determine if you qualify for long-term care
services at home. Next, there will be a clinical appointment with an

independent practitioner who will determine if your medical

condition is stable enough to return home. 19




After the completion of the assessment and clinical appointment,

you will receive a determination notice from NYIAP. This will

inform you whether you qualify to enroll in a MLTC plan.

*If NYIAP determines you do not qualify to enroll in MLTC, you may
still be eligible for other Medicaid community based long-term care
services and supports, such as housekeeping or short-term home
care services. You can contact your Local District Social Services

office to be evaluated for those services.

**|f you disagree with NYIAP’s determination, you have the right to

appeal by requesting a Fair Hearing.

These notices can be confusing. If you have questions contact the
Center for Elder Law & Justice at (716) 853-3087 (WNY), or the
Empire Justice Center's Health Law Unit at 1-800-724-0490 x5822

(Rochester/Finger Lakes).




FREQUENTLY ASKED
MLTC QUESTIONS

Q: Can | request an assessment while in a hospital or nursing

home?
A: Yes. If you will be leaving to return to the community, you can
contact NYIAP to request an assessment. Be sure to tell the

facility staff that you are having an assessment.

Q: Can someone else help me communicate with NYIAP?

A: Yes. You can have a trusted friend, relative, partner, or third
party join you when you are making calls to NYIAP. If you would
prefer to have someone authorized to communicate on your
behalf, you will need to complete and submit NYIAP’s Authorized
Representative Designation Form (available on NYIAP's website at

https://nyindependentassessor.com).

Q: I am eligible to enroll in MLTC: what happens next?

A: If you are found eligible for MLTC enroliment (stable health
condition and need long-term care services for more than 120
days), you will need to select and enroll in a MLTC plan. All plans
will use the NYIAP assessment to determine which services you
will receive and how many hours of home care will be included in
your initial care plan. You may wish to contact more than one

MLTC plan to compare.

After you have enrolled in a MLTC plan, you will be assigned a care
manager. They will be the first point of contact for any issues you
have with your home care services. If you want to make changes to
your care plan, or if you are having issues receiving covered

services, start by talking with your care manager.
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Q: Where can | go for help with this process?
A: If you need assistance selecting a MLTC plan that best fits your
needs, contact ICAN for help: 1-844-614-880 or https://icannys.org.

ICAN is the NYS Ombudsman program for people with Medicaid who

need long-term care or behavioral health services.

ICAN may:

e Answer questions about MLTC plans and give advice about your
plan options

¢ Help you enroll in a MLTC plan

¢ Identify and solve problems with your plan

¢ Help you understand your rights

¢ Help you file complaints and/or grievances about a plan’s action

¢ Help you appeal an action you disagree with

e To learn more about MLTC plans, call New York's Medicaid
choice at 1-888-401-6582; *tty: 1-888-329-1541; or visit

https://www.nymedicaidchoice.com.
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RESIDENT AND FAMILY COUNCILS

— e Discuss and offer suggestions for resident
“ “ é care, treatment, and quality of life
—lg. e Support each other
X “ ¢ Plan resident and family activities or participate

N in educational activities
e For any other purpose

These meetings usually take place via a resident council, family

council, or both. If requested, your nursing home must provide:

e A private space to meet
¢ Notice to residents and family of meetings
e An assigned staff person

Every resident has a right to attend these meetings, however staff and
guests can only attend with the permission of the council. A staff
person, approved by the council, is responsible for providing assistance
with meetings, responding to written requests from the council, and
communicating between the council and the nursing home

administration.

These councils can be very effective to make positive change since

your nursing home is required to:

e Consider and act promptly on grievances and recommendations of
resident or family councils; and

e Demonstrate and justify their response to those grievances and
recommendations

You can ask your activities director, social worker, or any other staff if
your nursing home has a resident or family council. If they do not, you
can also ask for help to start one! 23



INFORMED CONSENT

Informed consent is a phrase used to

describe every patient's right to have

information and to ask questions E
before receiving healthcare treatment. . r ‘

L J
Prior to receiving treatment, including Q 0 —
L]
medications, you have the right to Q=
. . @ iy
have your condition explained, and to o0'e
understand your treatment options, P VvV VU

including the risks and benefits of

those options.

You also have the right to choose the physician who provides you
with information about your condition and treatment options (see
page 28). You have the right to refuse any treatment that you are
offered and can change your mind at any point about treatments
you are receiving. Your healthcare and long-term care should be a
shared decision-making process between you and your health
care providers. If you feel like you have not been involved in
making your healthcare decisions, see page 10 for information on
participating in your care, and page 32 to learn how your local

Long-Term Care Ombudsman Program might be able to help.

If you make healthcare decisions for somebody else (if you are a
healthcare proxy, legal guardian, etc.) the right to informed
consent extends to you, as appropriate, with input from the
person for whom you make decisions when they are able to

provide it.




MEDICATION SAFETY

Many adults take more than one medication, and many medications

have side effects. It is important you know what medications you are

taking, when they should be taken, and potential side effects. Here

are some tips to protect yourself and to avoid medication mistakes:
Know the medications you are taking and

the ones you should not take
The most important thing you can do to protect yourself from

medication errors is to know what medications you take and to
make sure your health care providers also know. The best way to
do this is to make a list of medications that you take, including
dosage and frequency, and get all the information you need to
update that list from your doctor whenever you are adding or
removing medications from your treatment plan. While in a nursing
home, always know what medications you are being given -
liquids, capsules, tablets, or intravenous - and make sure that the
medications you receive are for you and not a different resident.
Some information that you should keep about every medication you

take includes:
e The dosage you take

e The frequency you take

e What to do if you miss a dose or take more than recommended

¢ Any medications, foods, drinks, or activities you should avoid
because you take a particular medication

e Medications you CAN'T take due to allergies or past issues
e Brand and generic names

¢ Intended effects and possible side effects

¢ What you should do if side effects occur

e How each of your meds might interact with other meds
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Use "Medication Reconciliation"

Medication reconciliation is when a patient or nursing home resident
compares their own list of medications with the one that their health
care provider has. This is the best way to catch medication errors
before they cause harm and the best way to inform your health care
providers should there be a difference. It can help to keep updated

copies of your medication list and to give copies to your loved ones.

REMEMBER THIS '

Medication errors happen most often during healthcare
transitions. This means you should use medication
reconciliation after every change in your healthcare. This

includes every time your medications change

and especially if you have to go to the hospital or other

facilities that are outside your nursing home.

Learn the Vocabulary

Finally, you can help avoid medication errors by learning the
difference between how you speak about medication and how your
doctor does. This is helpful when you are discussing changing your
current medication regimen and while carrying out medication

reconciliation.
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One important concept to learn is "Never Meds." These are
medications that you can never take. If your doctor tells you never to
take a medication because you are allergic, it is unsafe to take with
your other meds, or for any other reason, that medication is a Never
Med. It can help to add any Never Meds you have to a list of your
allergies, even if you are not allergic. This can help ensure hospitals
and other providers do not accidentally give you a Never Med. Be
sure to let your other doctors and pharmacist know if you have a new
Never Med.

What | say: What my doctors says:

* Never Meds! Absolute contraindication

e | can't take this med Severe allergic reaction

Life threatening side effect

* | have some side Relative contraindications
effects | notice that Previous intolerance or
when | take this med... adverse reaction

Side effects

e |I'm considering this No known
med contraindications

e | haven't taken this No known intolerance or
before adverse drug reaction in

patient history

27




RIGHT TO CHOOSE YOUR DOCTOR

Nursing homes provide the highest level of care in New York State
outside of hospitals and, as such, must follow certain regulations
about that care. It is important to know these rights to make sure
that your facility is honoring them. As a nursing home resident, you

have the right to...

Have a Doctor

Every nursing home resident has the ‘

right to have their care supervised by a e i

doctor. This includes having a doctor ‘ : >/
participate in your assessment, care B

planning, monitoring of your medical ‘ ‘
status, and in providing consultation ' -
and treatment when contacted by your N =

nursing home.

Regular Visits
You have the right to an in-person visit by a doctor once every 30

days for your first 3 months of residency and once every 60 days
thereafter. After the first 3 visits, your doctor can take turns making

your visits with other staff, but must visit at least every other 60-day

visit.
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Choose and Know your Doctor

You have the right to choose your doctor as long as your chosen
doctor is qualified and willing to supervise your care. If your
doctor is not qualified or does not want to supervise your care,
your nursing home must work with you to consider your other
options. Your nursing home must keep record of (and provide on
your request) your doctor's name, specialty, and contact
information. They must also keep these records for other primary

care providers.
Specialized Rehab

If your care plan calls for specialized rehab, your nursing home
must either provide it or hire someone to provide it. This includes
but is not limited to physical therapy, speech-language pathology,

occupational therapy, and respiratory therapy.
Have a Dentist

A dentist must be available to each resident. Depending on how
you pay for your care, a nursing home can charge you extra for
dental care. However, if you are unable to pay for dental services,
your nursing home must attempt to find another way to provide
your dental care such as a dental school or dental hygiene

delivered to you in your nursing home.
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GRIEVANCES

Every nursing home is required to have a grievance process that

their residents can use. A grievance is a formal complaint. You can

include your name with your grievance, or file it anonymously, and

your nursing home is required to keep your grievance confidential. A

grievance can be about any issue you have, including concerns

about your care and treatment. Every nursing home resident has the

right to file a grievance without fear or punishment. Your nursing

home is required to:

e Have a grievance official who investigates and responds to
grievances

e Provide residents with contact information for the official

¢ Make information on how to file a grievance available to
residents

e Accept written OR spoken grievances

¢ Quickly resolve all grievances and
provide any resident who files a

grievance with a response in writing
that includes: the date and a
summary of the grievance, how it
was investigated, whether the
grievance was confirmed, and any
action taken or to be taken as a
result

S

e Have areasonable timeframe for when residents can expect a
response to their grievance

e Create an environment where residents feel safe to file

grievances

Take every resident concern seriously
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TRY THIS

If you would like to file a grievance, or receive a copy of your nursing
home's grievance policy, ask your social worker, activities director,
nurse, or any other staff, for contact information for your grievance
official. If you cannot find them, or your home does not have one,
your local Long-Term Care Ombudsman Program may be able to help
(see page 33).

Here are some examples

of issues that you could

file a grievance about: Receiving poor care

Not receiving care

Financial mismanagement

Lost clothing or other items
Lack of activities

Violations of your rights

If you would like to file a complaint with an organization outside of

your nursing home, see page 34 for more options.

T
REPORT
|

‘é
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LONG-TERM CARE OMBUDSMAN PROGRAM

If you are having trouble getting the quality of care you have a right to,
you may want to call the Long-Term Care Ombudsman Program
(LTCOP). Nursing homes sometimes fail to respect your rights and
when they do, an ombudsman, also known as a resident advocate,

may be able to help.

The LTCOP is federally required, and all states
must have an Ombudsman Program. Ombudsmen
are staff and volunteers who are trained to resolve
problems for residents of nursing homes (as well

as adult care and assisted living facilities).

Ombudsmen help residents understand and

exercise their rights in an environment that

promotes and protects their dignity and quality of
life. Ombudsmen can also help file complaints
(see page 34). Unless you give permission to
share your concerns, ombudsmen keep those

concerns confidential.

Nursing homes are required to allow you to meet with an
ombudsman as well as to work with the ombudsman during their
advocacy efforts. For this reason, when you have an issue with
your nursing home that you can't seem to fix, the LTCOP is a

valuable tool in resolving your care concerns.
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Here are some issues an ombudsman can help you resolve:

e Lost or stolen personal belongings

« Difficulty getting medications

¢ Help with "discharge planning” (see page 13)

¢ Advocating for more participation in your care and care
planning (see page 10)

¢ Staff not following your care plan

e Trouble getting transportation to appointments

¢ Not being able to reach your social worker or other staff

e Ensuring that your Medicaid application is promptly
submitted

e Other issues of care or quality of life

In New York State, the LTCOP is divided into regions. Please contact
the regional LTCOP where your nursing home is located:
¢ Region 13: (585) 287-6414
o Genesseeg, Livingston, Monroe, Ontario, Orleans, Seneca,
Wayne, Wyoming, Yates
* Region 14: (607) 962-8225 ext. 112
o Allegany, Steuben
¢ Region 15: (716) 817-9222 or 1-844-527-5509

o Cattaraugus, Chatauqua, Erie, Niagara

If your nursing home is in New York State, but not located in one of
the counties listed above, you can call the state ombudsman office at

1-855-582-6769 or find your local ombudsman by visiting:

https://aging.ny.gov/long-term-care-ombudsman-program
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WHERE TO FILE A COMPLAINT

If you find yourself in a situation where you cannot seem to get the
care you have a right to, it is important to know where you can file a
complaint outside the nursing home. Nursing homes are required to
have a formal process through which you can file a grievance (see
page 30), but sometimes a grievance is not enough. Filing a complaint
for unresolved issues is important because it may resolve your issues

and help prevent the same thing from happening to someone else.

Here are some agencies where you can file a complaint:

£

4

The New York State Department of Health (DOH):

DOH is responsible for inspecting all nursing homes in New York State
and for enforcing all federal and state quality of care and resident
rights regulations/rules. Every nursing home complaint is reviewed and

investigated by DOH who then can issue citations and/or fines.

To file a complaint with DOH, you can call their nursing home
complaint line at: 1-888-201-4563. You can also submit a form
electronically or find a form to use when submitting via fax or e-mail at

this website:

https://apps.health.ny.gov/surveyd8/nursing-home-complaint-form



https://apps.health.ny.gov/surveyd8/nursing-home-complaint-form

The New York State Attorney General:

The NYS Attorney General has a Medicaid Fraud Control Unit (MFCU).
It specializes in investigating and prosecuting abuse and neglect of

residents in all residential care facilities, including nursing homes.

To file a report, call the MFCU hotline at 1-800-771-7755 or fill out

their online form at: https://ag.ny.gov/nursinghomes

The U.S. Department of Health and Human Services (DHHS):

Individuals (including nursing home residents) who have been
discriminated against on the basis of race, color, national origin,

disability, age, or sex, can file a complaint with DHHS.

To file a report online use the DHHS complaint portal located at:

https://ocrportal.hhs.gov/ocr/cp/complaint_frontpage.jsf

To file a complaint in writing, follow instructions available here:

https://www.hhs.gov/civil-rights/filing-a-complaint/complaint-

process/index.html

If you are unsure if you should file a complaint, you can discuss your
concerns by calling the Center for Elder Law & Justice at (716) 853-
3087 (WNY), Empire Justice Center's Health Law Unit at 1-800-724-
0490 x5822 (Rochester/Finger Lakes), or contact your local Long-Term

Care Ombudsman Program (see page 33).
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THIRD-PARTY DECISION-MAKING

Whether you are living inside or outside a nursing home, you have the
right to authorize representatives to assist with making different kinds

of decisions. Different types of third-party decision-making include:

Health Care Proxy

A health care proxy is a legal document by which you appoint
someone you trust to make decisions about your healthcare if you
lose the ability to make those decisions yourself. You are called the
“principal” and the appointed person is called an “agent.” The agent
has the authority to make healthcare decisions if you lack the
capacity to do so.

It is important to note that your agent can only exercise this power
when it is medically determined that you lack the capacity to make
your own health care decisions. It is only then that any medical
professionals should be listening to the agent instead of you.

Power of Attorney (POA)

A legal document that allows you to appoint someone you trust to
make decisions to manage your finances and property. You are called

the “principal” and the appointed person is called an “agent.” Even if

you do not need a power of attorney right away, it can be put in place
in case of an unexpected emergency, such as a hospitalization or an
illness.

When you fill out the Power of Attorney form, you can decide whether
to give your agent authority over your finances, businesses, private
affairs, or other legal matters. Because your agent will have broad
access to your finances and property, you should select someone that
you trust. Your agent is required by law to act according to your
instructions or in your best interest, if there are no specific
instructions. Your agent cannot make healthcare decisions for you.
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Representative Payee

Social Security’s Representative Payee Program is when you need
help managing your Social Security or Supplemental Security Income
(SSI). The Social Security Administration will appoint a person or
organizations representative payee to receive these benefits on your
behalf. You are called the “beneficiary.” A representative payee’s main
duties are to use the benefits to pay for the beneficiary’s current and
future needs. A representative payee must also save any benefits not
needed to meet current needs and keep records of expenses.

Guardianship

A legal process used to support individuals who are unable to make
decisions or manage affairs for themselves. A judge appoints a
guardian after a proceeding in court. In New York State, this type of
guardianship is governed by Article 81 of the Mental Hygiene Law.

The court will decide whether a guardian should be appointed to make
decisions about personal needs, property management, or both. The
court order appointing a guardian will list the things the guardian can
do, which can include making medical decisions, choosing where the
person should live, choosing who will take care of the person, paying
bills, signing contracts, and entering into financial transactions. The
guardian does not have power to do things that aren’t listed in the
court order.
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RESOURCES

NY Connects/Offices for the Aging:

NY Connects and local Offices for Aging can assist with obtaining
long term services and supports, such as home care, transportation,
and meals to help individuals remain in their homes for as long as
possible. You can call the general number below to be directed to
resources for your county.

e 1-800-342-9871
e Email: NYSOFA@aging.ny.gov
e Website: https://aging.ny.gov

Independent Living Centers:

Independent Living Centers (ILCs) provide services that assist
disabled New Yorkers with living fully integrated and self-directed
lives. ILCs host the open doors program that helps residents return
to a community setting. You can call the general number below to
be directed to resources for your county.

e (518) 465-4650
» Website: https://ilny.us/about/living-independently

Additional Nursing Home Resident Rights Resources:

Elder Law Learn:

o https://www.elderjusticeny.org/elder-law-learn
Long Term Care Community Coalition:

o https://nursinghome411.org/

Consumer Voice:

o https://theconsumervoice.org/

Center for Medicare Advocacy:

o https://medicareadvocacy.org

Justice in Aging:

o https://justiceinaging.org
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