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ABOUT EMPIRE JUSTICE CENTER

Empire Justice Center is a nonprofit law firm that seeks to make the law work for all New
Yorkers, especially those who need it the most. We do so by identifying critical issues,
developing and implementing creative solutions and monitoring ongoing results. Our staff
has protected and strengthened the legal rights of people in historically marginalized
communities in New York for more than forty years. We do this through three major
service areas. We teach the law by providing training, support and technical assistance to
legal services and private attorneys and other community-based advocates to help them
better serve their clients. We practice the law by providing direct civil legal assistance and
undertaking impact litigation. And we improve the law by engaging in policy analysis,
research and advocacy.

ABOUT OUR LGBTQ RIGHTS PROJECT

LGBTQ people deserve and are entitled to live full, equal, and authentic lives. However,
discrimination based on sexual orientation and gender identity, or expression remains
pervasive across the country and New York State. Our LGBTO Rights Project provides free
legal services to low-income lesbian, gay, bisexual, transgender. queer. and intersex clients
throughout New York State outside of NYC, with a focus on anti-discrimination in employment,
education, housing, credit, and public accommodations. We also assist transgender, nonbinary,
and gender expansive New Yorkers with name and gender marker changes.

Teach. Practice. Change. | Making the law work for all New Yorkers
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Introduction

Transgender, gender-nonconforming and non-binary people have historically
experienced discrimination, harassment and violence at far higher rates than
others. After decades of advocacy, the legal landscape is finally starting to
recognize transgender, gender-nonconforming and non-binary people as a
class that deserves protection under the law.

This guide explains how the New York State Human Rights Law (HRL),
specifically protects transgender, gender-nonconforming, and non-binary
people. It describes what unlawful discrimination looks like, and what you
can do if it happens to you. This guide also contains some information about
legal advocates and attorneys across New York State who may be able to
advise you about your rights.

PLEASE NOTE: This guide provides very general information about your
rights and remedies under the law and is not meant to be or replace legal
advice. If you think you have been discriminated against, you should contact
a lawyer who is familiar with legal protections for transgender, gender-
nonconforming, and non-binary people. Some legal resources are listed at
the end of this guide for your convenience. This law is current as of March
2022. Laws may change, and subsequent changes in the law may not be
reflected in this guide.
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What is the New York State Human Rights Law?

Discrimination means treating people differently or negatively, specifically
because of a trait or characteristic. The New York State Human Rights Law
(HRL) was explicitly created to protect groups of people who regularly face
discrimination in the areas of employment, housing, education, access to credit
and public accommodations, insurance, licensing, and volunteer firefighters
based on protected traits like their disability, sex and sexual orientation,
gender identity and expression, among many others. If you have one of the
many protected traits, then you are considered a member of a "protected class"
of people that the law is meant to help. Along with the courts, the New York
State Division of Human Rights (DHR) is the state government agency that is
responsible for interpreting and enforcing the protections under the HRL.

If you have experienced discrimination or harassment in
employment, housing, education, access to credit or
public accommodations in New York State because you
are transgender, gender-nonconforming, or non-binary,

or have gender dysphoria, or based on your gender
identity or expression, then you may have a legal claim
under the HRL.




Expression
Non-Discrimination Act

The HRL was amended in 2019 to include the Gender Expression Non-Discrimination Act
(GENDA). GENDA added gender identity and expression as an explicit covered category of
the HRL. The HRL also protects transgender, gender-nonconforming and non-binary people
from harassment and discrimination. Harassment and discrimination based on your
transgender, gender-nonconforming, or non-binary status is sexual harassment or sex
discrimination.

Unlawful discrimination under the HRL:

Sex Discrimination Sexual Harassment Disability Discrimination
Ir?cludes treating someone Includes harassment based Includes discrimination
differently or nggatlvely on a person's gender based on a person's gender
because of their gender identity, transgender status, dysphoria

identity, gender expression
or transgender status

or sexual orientation

Examples of unlawful discrimination under the HRL include:

¢ Questions about your gender identity or expression, or assigned sex at
birth, such as in a job or housing interview

e Refusing employment, housing, education, or access to credit or a public
accommodation based on your gender identity or expression

e Terminating employment or housing based on your gender identity or
expression

e Denying the use of restrooms or other facilities consistent with a person's
gender identity

e Forcing a transgender person to use a single-occupancy restroom because
of someone else's concerns

e Refusing to use an individual's name or pronouns
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What is illegal discrimination under the HRL?

The HRL protects people in five major areas of life:

ofOxe
)= Y
Housing Employment Education

Access to Credit Public Accommodations

Generally speaking, it's obvious when illegal discrimination happens to you as a
transgender, gender-nonconforming, or non-binary person, but other times it can be
harder to figure out. If you aren't sure, a good place to start is by asking yourself, "Do |
believe | was treated differently or negatively because of my gender identity and
expression? Or because | am transgender? Or because of my gender dysphoria?" If
you answer "yes" to any of these questions, then you may have experienced illegal sex
or disability discrimination and may have rights under the HRL.
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HOUSING

You have the right to housing free of discrimination or
harassment based on your gender identity, gender
expression, transgender status, gender dysphoria, or
sexual orientation. This includes buying, renting or
leasing a home, apartment or business space. The
protections apply to privately owned housing, as well as
public or government subsidized housing. In addition,
rentals, co-ops or condos, sales of single family homes,
and land or commercial space are also protected. The
HRL does not cover owner-occupied, two family houses.

Examples of unlawful discrimination in housing
could include: Caroline recently transitioned

and legally changed her name.

. Refusing to rent, lease or sell housing to you
because of your gender identity or expression
. Discrimination in the terms, conditions or privileges

When she re-signed her lease
with her new name, her landlord

of housing based on your gender identity or asked her about why she
expression changed her name. After
. Indicating via advertisements, applications, or : . .

. . disclosing she is transgender,
questions a preference for certain tenants, or _ _
discrimination or limitation her landlord required her to sign

. Evicting you upon finding out that you are a new lease that increased her
transgender or gender-nonconforming rent by 50%

« Charging you more for rent than tenants who are not
transgender or gender-nonconforming

e Experiencing harassment, assault or other punitive action from a landlord because
of your gender identity or expression

¢ Not allowing you to use or enjoy access to all the facilities appropriate to your
gender identity, such as bathrooms, changing rooms or sleeping accommodations
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EMPLOYMENT

You have the right to employment free of discrimination or harassment based on your
gender identity, gender expression, transgender status, gender dysphoria, or sexual
orientation. The HRL covers ALL employers, public and private, even those with only one
employee. Domestic workers (i.e. working in another person's home caring for children or
an elderly person, cleaning, gardening, doing home repairs or other domestic jobs) are
protected from harassment, and interns are specifically covered in the HRL.

Examples of unlawful employment discrimination could include:

. Asking about your gender or transgender status during a job interview

. Refusing to hire you because of your gender identity or expression

« Passing you up for promotion or demoting you

. Subjecting you to increased monitoring of your work or giving you negative performance
reviews because of your actual or perceived transgender status

. Refusing to use your preferred name, pronouns, or title (Mr., Ms., Mx., etc.)

. Requiring grooming, uniform or appearance standards based on sex stereotypes

. Failing to address sexual harassment, jokes, pranks, invasive or personal questions,
touching, hostility or other actions by colleagues or supervisors that contribute to a
disrespectful or hostile work environment

. Threatening to fire, demote or otherwise retaliate against you if you try to access health
care to treat your gender dysphoria

. Setting different terms of employment for you than for non-transgender employees,
including different benefits, work assignments, or pay

. Indicating during the job advertising and application process that potential transgender
or gender-nonconforming candidates will be discriminated against or their applications
will not be considered
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Transgender and gender-nonconforming people are also protected from
employment discrimination by a federal law commonly known as Title VII, which is
short for Title VII of the Civil Rights Act of 1964. Title VII applies to employers with
15 or more employees.

If you feel you have been discriminated against by an employer, you may file a
complaint with the U.S. Equal Employment Opportunity Commission (EEOC)
within 300 days of the discriminatory event. This is a shorter deadline than with the
DHR, which is one year (365 days) from the date of the discriminatory event.

Whether you file with the EEOC or the DHR, your complaint will be automatically

cross-filed with the other agency. To learn more about your rights under the
federal law, check out the EEOC website.

Oliver Anco is interviewing for a position as a public school teacher. He

fills out his application using his name and pronouns, and discloses in

his cover letter that he is transgender. When he is called to interview, the
interview committee refers to him as "Ms. Anco", and he is told the
school will not require students to refer to him as "Mr. Anco" unless he
shows proof of his identity.



https://www.eeoc.gov/

EDUCATION

You have the right to an education free of discrimination or
harassment based on your gender identity, gender
expression, transgender status, gender dysphoria, or sexual
orientation.

In 2019, the HRL was amended to prohibit discrimination
against students at public educational institutions and covers
incidents that occur on or after July 25, 2019. The HRL
covers public school districts pre-kindergarten through high
school, as well as continuing education, public colleges and
universities, charter schools, Boards of Cooperative
Educational Services (BOCES). It also covers Universal Pre-
K, Head Start and other publicly funded pre-kindergarten
programs. All education levels of not-for-profit private schools
that are NOT run by a religious organization are covered.

Isiah is a transgender high

The New York State Dignity for All Students Act (DASA)  School student. He plays on
prohibits bullying and cyberbullying of all students, including the men's basketball team for
transgender and gender-nonconforming students. his high school. At an away

Examples of unlawful education discrimination could SRz, s (o] k) ezl

include: required Isiah to use the girl's

locker room.
. Refusing access to a gender-appropriate restroom (or
other single-sex facility)

. Refusing to use your preferred name, pronouns, or title (Mr., Ms., Mx., etc.)

« Refusing you access to the same educational programs, clubs, internships, activities and
other opportunities available to students who are not transgender or gender-nonconforming

. Threatening to lower your grade, fail you or retaliate against you if you express your gender
identity

. Failing to address sexual harassment, jokes, pranks, invasive or personal questions,
touching, hostility or other actions by fellow students, teachers, administrators, or other
school staff that contribute to a disrespectful or hostile learning environment



ACCESS TO CREDIT

You have the right to access credit and lending free of
discrimination or harassment based on your gender
identity, gender expression, transgender status, gender
dysphoria, or sexual orientation.

"Credit" can include things such as a credit card, loan,
mortgage, etc. You can still be denied credit or lending
for other legal reasons that are not related to your
gender identity or expression, such as if your income is
too low, your other debt is too high, you have too many
delinquencies or late payments in your credit history, or
you have little or no credit history.

Examples of unlawful credit discrimination could
include:

. Refusing to grant you access to credit specifically
because of your gender identity or expression

« Granting you a loan with less favorable terms (such
as a higher interest rate, higher minimum payments,
higher orientation fees, etc.) specifically because of
your gender identity or expression

~

Leah and her partner are
applying for a mortgage.
When the bank learns Leah is

transgender, they offer the

couple a mortgage with
double the average interest
rate.
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PUBLIC ACCOMMODATIONS

You have the right to access and use public spaces - otherwise known as "places of public
accommodation" - free of discrimination or harassment based on your gender identity,
gender expression, transgender status, gender dysphoria, or sexual orientation.

"Public accommodations" is a broad category of places, including but not limited to
restaurants and bars, stores, public transportation, public libraries, hotels, theaters, places
of public recreation, all indoor and outdoor places of public entertainment, food banks,
homeless and domestic violence shelters, pharmacies, hospitals, emergency rooms, clinics,
medical and dental offices, and any other place that is available to the general public. It also
includes government offices such as local Social Services Departments or Departments of
Motor Vehicles.

Jails, prisons or other detention facilities are NOT places of public accommodation.

?
PiZZA

] v
M piZZA
]

A restaurant enforces a dress code that requires only men to
wear a jacket and a tie, and only women to wear a skirt or a

dress.
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Examples of unlawful discrimination in shelters includes:

. Any direct or indirect indication that transgender or gender-nonconforming people
are unwelcome

. Refusing to treat you at an emergency room because of your gender identity or
expression

. Discrimination based on your gender identity or expression by a public
accommodation such as a hotel, theater, or public library, by any of its owners,
managers, agents, or employees

. Making you leave a restaurant or place of recreation because management is
concerned that your presence as a transgender or gender-nonconforming person will
make other patrons "uncomfortable"

. Directly or indirectly denying you any privileges or access to any facilities of a public
accommodation

. Displaying a notice or advertisement indicating that the place is not available to you
based on your gender identity or expression

. Requiring you to show identification with a gender marker before you are allowed to
access appropriately gendered facilities or programs

. Not allowing you access to a public space unless your clothing or grooming conform
with your gender identity, or forcing you to use a gender neutral or otherwise
separate restroom when that is not your choice

. Maintaining a dress code for customers or patrons based on gender stereotypes (i.e.
requiring only men to wear ties and jackets and only women to wear skirts or
dresses)

Section 1557 of the Affordable Care Act (ACA) protects transgender and gender
non-conforming people from discrimination by any hospitals, health care centers,
clinics, etc., that receive federal funding from the U.S. Department of Health and
Human Services (HHS), and by insurance companies that participate in the
Marketplaces. A complaint can be filed with HHS Office of Civil Rights (OCR) within

180 days of when you knew that a discriminatory event happened. Complaints filed
with HHS OCR will NOT be automatically cross-filed with the DHR. To learn more
about your rights under this federal law, check out their website.
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https://www.hhs.gov/civil-rights/for-individuals/section-1557/index.html

HOMELESS AND
EMERGENCY SHELTERS

You have the right to use services provided by homeless and emergency shelters free of
discrimination or harassment based on your identity, gender expression, transgender status,
intersex status, gender dysphoria, or sexual orientation.

In 2020, the Office of Temporary and Disability Assistance released an Administrative
Directive that requires all local social services districts to provide shelter for transgender,
gender-nonconforming, and non-binary folks that aligns with their gender identity. The
directive also requires sheRers to determine a client's gender exclusively by their stated
identity, regardless of what is indicated on documentation.

Examples of unlawful discrimination in shelters includes:

« Refusing to allow you into a homeless or emergency shelter because of your
gender identity or expression, or refusing to allow you to access a single-sex
shelter appropriate to your gender identity

« Asking for medical documentation or a legal document that supports your stated
gender identity

« Not allowing you to use or enjoy access to all the facilities appropriate to your
gender identity, such as bathrooms, changing rooms or sleeping accommodation

« Requiring a special dress code specifically for transgender, gender-
nonconforming, and non-binary folks

- Disclosing your gender identity, transgender status, or intersex status when that
disclosure was not specifically necessary to provide services, or was not
authorized by you
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What should | do if | have experienced unlawful
discrimination or harassment?

Harassment or discrimination can be traumatizing, and can leave you
feeling angry, ashamed, afraid and vulnerable. You are not alone. If it
happens to you, seek help and support from a friend or other trusted

person or professional who can talk with you about what happened.
This can make a world of difference while you decide on next steps.

Document Everything

Write down as many details as possible while your memory is fresh. Who was
involved? What did they do or say? When and where did it happen? Did anyone else
see or hear what happened? Be sure to save and protect any proof you may have,
such as letters, emails, voicemails, videos or photographs, texts, medical records,
police reports, etc.

Weigh your options

There may be several approaches to addressing what happened to you, depending
on the circumstances. For example, you may want to file a grievance internally with
management, file a police report, ask a local community organization to advocate for
you, file a formal complaint with a local, state, or federal government agency, and/or
sue in court. Some options may cost money while others are free. Some options may
be informal, while other may involve a legal filing with important deadlines to
consider. Sometimes, simply knowing your rights and directly advocating for yourself
can be enough to get what you want or need.

Although you do not need an attorney to file a complaint with government
agencies like the DHR or the EEOC, it may be helpful to consult with an
attorney about your rights and what next steps might be useful for you in

your specific situation.
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How can the HRL help me?

If you believe you have experienced unlawful harassment or
discrimination because you are transgender or gender-
nonconforming, then you can use the HRL in two important ways:

1. File a DHR complaint

The DHR complaint process is completely free, user
friendly and does not require that you hire an attorney
(also know as filing "pro se"). A DHR complaint must be
filed within one year from the date the the discrimination
occurred - Or, if the discrimination or harassment
occurred over a period of time, within one year from the
date that it finally ended.

2. Sue in State or Federal Court

You have the option of skipping the DHR complaint
process and filing a civil suit in court instead. This must
be done within three years from the date that the
discrimination or harassment occurred — or, if the

discrimination or harassment occurred over a period of
time, within three years from the date that it finally ended.
Court actions are often long, complicated, and expensive,
and therefore difficult to do on your own without an
attorney. We strongly recommend that you speak to an
attorney about your case before pursuing this option.

The rest of this guide focuses on the DHR complaint process because
it's more accessible for most transgender and gender-nonconforming
New Yorkers, especially if an attorney is not available to represent you.
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How do | file a complaint with the DHR?

You can file a complaint in person, by mail or by fax at your nearest DHR office - there are
12 offices throughout the state. Call DHR toll-free at (888) 392-3644, or visit their website
to download a complaint form and find the address of your closest regional office.

If you file the complaint on your own, try to be as detailed as possible when you
fill out the complaint form. For each incident of discrimination you must provide
the

. Date that the discriminatory event took place

. Location in which you experienced the event of discrimination or harassment

. Names of individuals who caused you harm or were witnesses to the
discrimination or harassment

. Details of the incident

If you need help writing your complaint, staff members at the regional DHR office can provide
free assistance in drafting and filing your complaint, either in person, by phone or by mail.
You can also try contacting an attorney or a local community advocacy organization for
assistance.

If you are filing a complaint without an attorney's help, we recommend that you use your
current legal name when filling out the complaint, followed by your preferred name if it's
different from your legal name. For example, you could list your name as "Legal Name (a.k.a.
Preferred Name)". You should also include more information about your preferred name and
pronouns, gender identity and gender expression, transgender status, and or gender
dysphoria in the body of the complaint, if it is important to your case.

Once your complaint is completed you will need to swear that everything in it is true by
signing it with your current legal name in front of a notary public — a person who officially
stamps your document as a witness to your signature. The printed name and signature on
your complaint must match the name on your valid photo identification, which you will need to
show the notary public at the time you sign the complaint. Every DHR office has a notary
public on duty to help you free of charge. You can also find notaries public at your local bank,
town or city hall, county courthouses and other locations, though they may charge a small fee
for the notary's services.

When you submit your complaint, be sure to attach copies of any documents that you think
will help DHR investigate your case, such as records of discriminatory or harassing
messages, paystubs, performance evaluations, disciplinary notices, a copy of your lease,
school records or any other information that will support your claim of discrimination or
harassment. Always keep a copy of your complaint and all attachments for your own records,
and proof of the date you filed with the DHR (like a receipt from the post office).
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What happens after | file a DHR complaint?

After you file your complaint, the DHR will usually complete an investigation of your case
within 180 days (about 6 months). During this time, the DHR will require the respondent
(the person or entity that you are writing the complaint about) to respond to your complaint
and to send in documents and other information that helps the DHR's investigation. The
respondent may try to deny the claims you made against them, poke holes in your story, or
provide justifications for their behavior or actions. You will then have an opportunity to
send your own response to the DHR, at which time you can argue against each and every
point that the respondent made.

The DHR will also facilitate settlement negotiations between you and the respondent. This
gives both parties opportunities to agree on a way to quickly settle the issues in your
complaint.

After DHR finishes its investigation, it will decide whether it found probable cause in your
case. If the DHR finds probable cause, it means that it is more likely than not that you
experienced illegal discrimination. At that point, your case will move forward to a public
hearing to be decided by an Administrative Law Judge (ALJ). If you do not have an
attorney representing you already, the DHR will assign one of their attorneys to present
your case to the ALJ on your behalf. If the ALJ decides in your favor, you may be entitled
to a variety of remedies (see below).

Keep in mind that your complaint may be dismissed at several points
throughout the process. For example, your case will be dismissed after
DHR’s investigation if there is no probable cause finding, or if the ALJ
doesn’t think the DHR has authority to decide your case, or if the ALJ
doesn’t find illegal discrimination at the end of the public hearing. If your

complaint is dismissed at any point, you can appeal that decision in a
New York State Supreme Court. It is strongly encouraged that you talk
with an attorney about whether or not to appeal.
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What can | get out of the DHR complaint
process?

If the DHR ALJ finds that unlawful discrimination occurred, you may be
awarded a number of possible remedies, including but not limited to:

- An injunction, which requires the person or entity that discriminated
against you to stop doing so

« Getting your job or housing back, if you lost them due to
discrimination

. Compensatory damages for lost wages or harm you experienced
(e.g., pain and suffering, emotional anguish, humiliation)

- Punitive damages, which is money the respondent has to pay strictly
as a punishment for bad behavior — please note that punitive
damages are only available in cases of housing discrimination

- Require the person or entity that discriminated against you to go
through mandatory cultural competency or sensitivity training, and/or
to develop transgender-inclusive policies and procedures

Keep in mind that this is a civil complaint, not a
criminal charge, and so wrongdoers will not be

sent to jail as a result of your complaint.
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New York State Gender Recognition Act

On June 24, 2021, Governor Cuomo signed the Gender Recognition Act
(GRA). The GRA updated policies around changing your name and gender
marker, and updating official documentation to reflect your preferred name
and pronouns.

The GRA:

- Allows "X" as a sex designation on NYS driver's licenses,
non-driver's ID (effective June 24, 2022)

. Allows "X" as a sex designation on NYS birth certificates

- Allows you to update your gender marker via self-attestation
and eliminates the need for medical documentation
Ensures your ability to have your gender identity on all
official documents

- Eliminates the requirement to publish your new name,
previous names, current address, place of birth, and date of
birth in the newspaper when you change your name.

- Provides an easier process to seal name change and sex
designation changes
Allows you to submit a personal affidavit to amend your
child's birth certificate and change your designation to
"mother", "father", or "parent"

. Creates a process to petition a court to change your sex
designation or recognize your gender identity, which can be
sealed

- Establishes new criteria based on transgender status to
petition and seal name change and sex designation papers if
there is a risk of violence or discrimination
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Resources

Empire Justice Center

LGBT Rights Project

(serves New York State outside New York City)
119 Washington Ave, Suite 301

Albany, NY

LGBTQ®@empirejustice.org
https://empirejustice.org

(585) 295-5721

Legal Services of the Hudson Valley
LGBTQ Legal Project

White Plains, NY
https://www.lshv.org

(877) 574-8529

Volunteer Lawyers Project of Onondaga County, Inc.
Syracuse, NY

https://vlpcny.org

(315) 471-3409

Arrowood Law
https://www.arrowood.law
(516) 331-1317

Legal Services NYC

LGBTQ Advocacy

Queens, South Brooklyn, Manhattan
https://www.legalservicesnyc.org
(917) 661-4500

New York Legal Assistance Group (NYLAG)
LGBTQ Law Project

New York, NY

https://nylag.org

(212) 613-5000 ext. 5107
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https://nylag.org/

Sylvia Rivera Law Project
New York, NY
https://srlp.org

(212) 337-8550

Center for Elder Law & Justice
Buffalo, NY
https://elderjusticeny.org
(716) 853-3087
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