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Overview & Timeline

In New York State, eviction cases are generally known as “Summary Proceedings.” This is
because by the provisions of the statutes these cases move rather quickly and do not have much
pre-trial activity that may occur in other lawsuits. (no Discovery as of right)

In these cases, the person suing is called the PETITIONER (RPAPL §721 “Person who may
maintain proceeding) is usually the landlord, but in any case, the person or entity suing has to
have a greater right of possession than the person they are suing who is called the
RESPONDENT.

There are two types of summary proceedings:
Nonpayment proceedings
Holdover Proceedings

In both types of cases the Petitioner must give the Respondent some type of PREDICATE
NOTICE before commencing the action. The type of notice depends on the type of
proceeding. In both types of proceedings, the Petitioner is suing for a judgment of possession —
the Petitioner wants the property back. In a nonpayment proceeding the Petitioner is also suing
for unpaid rent. In a holdover proceeding the Petitioner may or may not seek a money
judgment.



Overview & Timeline (continued)

® To commence a summary proceeding, the Respondent must be served with a

Notice of Petition and Petition (akin to a summons and complaint) ...
- At the premises sought to be recovered;

- By delivering to the Respondent personally or by delivering to a person of

suitable age and discretion who resides or is employed at the premises

- If the Respondent or someone of suitable age and discretion cannot be found, by
affixing the papers upon a conspicuous part of the premises or by putting the papers
under the door and within 1 day after, by sending by regular and first-class mail and

by certified mail.

The Notice of Petition and Petition must be served by someone who is over the age
of 18 and not a party to the action (CPLR §2103(s)) and pursuant to RPAPL §735

(“Manner of service, filing, when service complete”)



Overview & Timeline (continued)

The Respondent or any person in possession or claiming possession of the premises may
interpose a written or oral ANSWER to the Petition. The answer can contain any legal or
equitable defense or counterclaim. The answer can be interposed at any time the Petition is

noticed to be heard.

If the Respondent does not appear on the return date, the court may grant the Petitioner a
judgment on default. If the Petitioner does not appear, the court may dismiss the Petition

without prejudice to the Petitioner commencing a new proceeding.

Most summary proceedings are settled by a STIPULATIONN OF SETTLEMENT. Both
sides give up their right to go to trial and settle the case. This is a binding contract between
the parties. Pursuant to RPAPL §746 (“Stipulations”) the judge is now required to go
through a litany of questions when one party is unrepresented.

If the parties are unable to reach a settlement, then the court will conduct a trial. If there is no
lease between the parties that specifically prohibits it, either party may request a jury

trial. However, most summary proceedings are bench trials.



Overview & Timeline (continued)

® If the Respondent prevails at trial, the judge may dismiss the Petition, or grant an

abatement of rent.

® If the Petitioner prevails at trial, the judge will issue a judgment of possession and a
Warrant of Eviction, and where applicable, a money judgment. The Warrant is the
document that gives the Sheriff/Marshal/Constable the authority to remove the Respondent
and their possessions from the premises. The ISSUANCE of the warrant (RPAPL §749(1))
gives the Sheriff the authority to EXECUTE (act on) the warrant (RPAPL §749(2)). The
warrant must be served pursuant to RPAPL §735 at least 14 days before the Sheriff can

remove the Respondent.



Nonpayment Proceeding

There must be a landlord/tenant relationship (agreement to pay rent)

The landlord 1s suing because the tenant failed to pay the rent. In this case, if the tenant pays the

rent, the tenant cannot be evicted.
Prior to starting the lawsuit, the landlord must give the tenant two notices:

5-day rent reminder: If the tenant has not paid rent within five days of the due date of the rent,
the landlord must send the tenant a notice, by certified mail, that the landlord has not received
the rent. (RPL 235-e(d))

The landlord must have the tenant served with a written 14-day rent demand (RPAL
711(2)). The notice should specify the months for which the rent was not paid and the amounts

due for each of those months. This must be served like a notice of petition.

O By personal service, suitable age and discretion of a person who lived or works at the
premises, or if neither person can be accomplished after at least 2 attempts by posting at the

property and by regular mail (“nail and mail”).



Defenses to Summary Nonpayment Proceeding

1. No landlord/tenant relationship between the parties or tenant vacated prior

to the commencement of the proceeding.

2. Improper Predicate Notice. Either notice(s) were not properly served, or

dispute as to the amounts demanded.

3. Rent has been paid prior to the commencement of the proceeding (RPAPL
§731(4)) or disputes as to the amounts owed.

O RPL §235. Duty of landlord to provide a written rent demand for all

cash payments, and must retain a record of all cash payments for at least

3 years.

ORPAPL §702. Only rent may be sought in a summary proceeding, not

fees, charges or penalties.



Defenses to Summary Nonpayment Proceeding (continued)

4. Laches (stale rent)

5. Tender and Refusal

6. Failure to plead regulatory status of the tenant.



Defenses and Possible Rent Abating Counterclaims

® Even if the tenant has not paid rent, there are instances where the court may

issue an order granting abating the rent in whole or in part:
1. Warranty of Habitability.
2. Partial Actual Eviction

3. Constructive Eviction
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Summary Holdover Proceedings

® Holdover Proceeding where there was a landlord/tenant relationship (RPAPL §711)

O RPA § 711. Grounds where landlord-tenant relationship exists

® Holdover Proceeding where there was a landlord/tenant relationship (RPAPL §713)

O RPA § 713. Grounds where no landlord-tenant relationship exists
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https://codes.findlaw.com/ny/real-property-actions-and-proceedings-law/rpa-sect-711.html
https://codes.findlaw.com/ny/real-property-actions-and-proceedings-law/rpa-sect-713.html

Summary Holdover Proceeding Where There Was a

Landlord/Tenant Relationship

Where there is a lease in effect, and the landlord alleges that the tenant has breached the lease.

Where there is a landlord/tenant relationship between the parties, if the landlord decides that they no longer
want to continue that relationship, the landlord must first provide the tenant with a predicate written notice

of non-renewal of tenancy prior to commencing a holdover proceeding.

Whether the tenant has a lease for a term or whether the tenant is month-to-month, the tenant must be

provided with a predicate notice.
RPL §226-c (Notice of rent increase or non-renewal of residential tenancy): The length of time a tenant
is given to vacate depends on how long the tenant has resided at the premises:

¢ 30 Day Notice — the tenant has occupied the premises for less than one year and does not have a lease

for a term of at least one year.

® 60 Day Notice — the tenant has occupied the unit for more than one year, but less than two years or

has a lease for at least one year but less than 2 years.

® 90 Day Notice — the tenant has occupied the unit for more than 2 years or has a lease term of at least

two years.
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Defenses to Summary Holdover Proceedings Where There is a

Landlord/Tenant Relationship

® Tenant has not breached the lease; the alleged breach is not material; the

lease does not provide for termination; waiver

® Defective Predicate Notice

Acceptance of Payment after non-renewal, but prior to the commencement

of the proceeding.

® Acceptance of ERAP payment within the last 12 months.

Retaliatory Eviction.
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Summary Holdover Proceeding Where There was No

Landlord/Tenant Relationship

® Predicate Notice — 10 day Notice to Quit, served pursuant to RPAPL §735.

® RPAPL §735(5) - POST-FORCLOSURE.: Pursuant to RPAPL §1305, the occupant is
entitled to either a 30 day or 90 day notice prior to the service of the 10-day Notice to
Quit. That notice should let the tenant know that they have a right to remain in occupancy

the greater of 90 days or the term of their lease.

O If a tenant resided in the foreclosed property prior to the commencement of the

foreclosure, they are entitled to a 90 day notice

® RPAPL §735(3) - SQUATTER: one who ENTERS into possession without the

permission of anyone entitled to possession of the premises.

® RPAPL §735(7) — LICENSEES — A licensee has no interest in the land, and only has a

“non-exclusive, revokable right to enter the land of the licensor to perform an act.”

O The courts have carved out a “familial exception” to some licensee proceedings.
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COVID-19 Related Defenses to Summary Proceedings

® TENANT SAFE HARBOR ACT: A tenant could not be evicted for nonpayment of rent if they could
show that they experienced a pandemic related financial hardship during the COVID-19 covered period
(March 7, 2020 — January 15, 2022). The landlord could be awarded a money judgment, but the tenant

could remain in the premises.

® THE NEW YORK STATE COVID-19 EMERGENCY RENTAL ASSISTANCE PROGRAM OF
2021 (ERAP) [2021 N.Y. Laws Ch. 56, part BB, amended by 2021 N.Y. Laws Ch. 417, Part A.]:
NYS Office of Temporary and Disability Assistance (ODTA) administered the funds for municipalities
that did not choose to administer the funds allotted to them. Tenants applied through an online portal.

O Payments that were covered by ERAP:
1. Rent arrears and utility arrears that accrued on or after March 13, 2020.

2. No more than 12 months of rental arrears and/or utility assistance for arrears and 3 months of

prospective rental assistance were to be paid on behalf of any eligible household.

3. Only households that pay more than 30% of their monthly gross income in rent could receive

the 3 months of prospective rental assistance.
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COVID-19 Related Defenses to Summary Proceedings (continued)

® Tenants who were receiving a rental subsidy (i.e., Section 8 tenants) were
relegated to the back of the line. ODTA was not considering those

applications until all other applications were processed. Currently, ODTA 1is

now considering those applications.

® ODTA closed the ERAP portal and no longer accepted any new applications
as of January 20, 2023. Applicants who had a pending application at that

time could still upload documents after that date.
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The Effect of the ERAP Statute on Evictions

® Pending Eviction Proceedings — If a tenant applied for ERAP the eviction proceeding is stayed pending
a determination of eligibility.

® New Eviction Proceedings — Where a landlord seeks to commence an eviction proceeding based upon a
holdover or expired lease or nonpayment of rent or utilities that would be eligible for coverage under
ERAP, if a tenant applied for ERAP the landlord could not commence an eviction proceeding unless

and until a determination of ineligibility was made.
® After the landlord accepts the first payment by ERAP, such acceptance is deemed to be an agreement
by the recipient landlord that:

O The arrears covered by the payment are satisfied and will not be used as the basis for a summary
non-payment proceeding.

O The landlord is waiving any late fees for the months that ERAP paid.

O The landlord will not increase the rent that was in effect for the premises at the time the tenant
applied for ERAP assistance for 12 months.

O The landlord will not seek to evict the tenant in a holdover for 12 months based upon an expired

lease.
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The Effect of the ERAP Statute on Evictions (continued)

® However, if the premises contains 4 or fewer units, the landlord is not bound to
extend a tenancy for the 12 months if the landlord can prove that they or an
immediate family member intend to immediately occupancy the premises as their
primary residence. This exception is only available to the landlord after the

landlord accepts ERAP payments.

Additionally, if the landlord can prove that the tenant is intentionally causing
significant damage to the property or is persistently and unreasonably engaging in
behavior that substantially infringes on the use and enjoyment of other tenants or
causes a substantial safety hazard to others the landlord is not bound to extend the

tenancy for the 12 months after the first ERAP acceptance.
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Illegal Evictions

Where a tenant has been illegally removed from the premises (without the issuance of a warrant of
eviction or order of the court).

Tenant can seek to be restored to the premises by order of the court. (RPAPL §713(10))

Damages:

O RPAPL § 853 “Action for forcible or unlawful entry or detainer, treble damages.”: Cause
of action may be asserted against a landlord or anyone responsible for the wrongful
eviction. The court can award treble damages

O RPAPL §768 “Unlawful Eviction.”: This section makes it unlawful to evict an occupant who
has lawfully occupied the premises for thirty consecutive days or more, without an order of the

court and a warrant of eviction by:
> Threatening the use of force to make the occupant leave; or

> Engaging in a course of conduct that is meant to induce the occupant to leave, including,

but not limited to interruption or discontinuance of essential services; or

> Removing the tenant’s belongings from the premises, removing the front door, changing
the locks and not giving the tenant a key.
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Illegal Evictions (continued)

® The section provides for both criminal and civil penalties.
® It makes the unlawful eviction a class A misdemeanor.

® In addition to criminal charges, a landlord may be liable for civil penalties of
up to ten thousand dollars per violation plus up to one hundred dollars per
day from demand until restoration of the tenancy (not to exceed six

months).
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Vacating a Default Judgment

® The tenant failed to appear in court, and a judgment and warrant

were 1ssued.

® The tenant can file an Order to Show Cause secking to vacate the
default, and in so doing, must have a reasonable excuse why they
did not appear and a meritorious defense to the allegations in the

petition.
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Attorneys’ Fees

® If a lease provides that the landlord may recover attorneys’ fees,

there 1s a reciprocal right for the tenant to recover attorneys’ fees as
well. (RPL §234)

® The court can award attorney’s fees to a tenant who has received
free legal counsel. Nonprofit legal services attorneys should be
awarded fees at the prevailing rate of attorneys with similar

experience.

22



Security Deposits

® General Obligations Law (GOL) §7-108 “Deposits made by tenants of non-

rent stabilized dwelling units”
O Cannot exceed one month’s rent.

O The landlord cannot comingle the security deposit with their own

funds.

O Landlord must give the tenant notice within 14 days of the tenant
vacating that they intend to keep the security deposit, or the ability of

the landlord to retain the security deposit is waived.
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Statewide Housing Security and Tenant Protection Act of 2019

® New Tenant Rights:

O Landlord has duty to mitigate when tenant vacates the unit prior to the
expiration of the lease. (RPL §227-¢)

O “Black-listing” tenants for prior evictions or landlord disputes is
prohibited. (RPL §227-f)

ORPL §232-b: A landlord cannot charge an application fee. However,
the landlord can charge a background fee, but that fee is limited to
$20.00.

ORPL §238-a(2): Late fees are limited to the lesser of $50.00 or 5% of
the monthly rent. However, keep in mind that for the landlord to collect
such late fees there has to be a written lease that provides for a late
fee. Late fees cannot be sought nor collected in a summary eviction
proceeding.

24



Statewide Housing Security and Tenant Protection Act of 2019

(continued)

® Pre-Eviction Changes:

O RPAPL §711(2) — Predicate demand for rent, prior to the commencement of a summary nonpayment
proceeding must now be in writing and must give the tenant 14 days to pay the rent. Prior to the
HSTPA, outside NYC a landlord only had to give a 3-day rent demand and said demand could be an
oral demand for rent.

O RPAPL §711(2) — When a tenant dies during the term of the lease and rent has not been paid and the
apartment is occupied by a person with a claim to possession, a proceeding may be commenced
naming the occupants of the apartment wherein the landlord may seek a possessory judgment only
against the estate. Entry of such a judgment shall be without prejudice to the possessory claims of
the occupants, and any warrant issued shall not be effective as against the occupants. 1

O RPAPL §702. Only RENT may be sought in an eviction proceeding, not fees, charges or penalties
(even if they are considered “added rent” in the lease).

O RPAPL §731(4) — In a nonpayment proceeding, the tenant may pay, and the landlord must accept
rent owed at any time before the hearing, which will render the eviction moot.

O RPL §726(c) — For non-renewal or rent increases of 5% or more, a landlord must provide a tenant
with written notice of at least 30 days if the tenant has resided at the premises for less than a year, 60
days if they have resided at the premises between 1 year and 2 years, and 90 days if the tenant has
resided at the premises for more than 2 years.
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Statewide Housing Security and Tenant Protection Act of 2019

(continued)

® Pre-Eviction Changes (continued):

O RPAPL §756: If utilities are discontinued due the landlord failing to pay the utility

bills, nonpayment eviction proceedings until the utilities are restored,

O RPAPL §733(1): Notice of Petition and petition must now be served between 10
and 17 days before the return date on the Notice of Petition. (prior to the HSTPA it

was between 5 and 12 days)

26



Statewide Housing Security and Tenant Protection Act of 2019

(continued)

® Summary Eviction Proceeding Hearings:

ORPAPL §743: Tenant can answer the Petitioner at any time, including

at the hearing, either orally or in writing.

ORPAPL §745: Once issue is joined, the parties have the right to a first
adjournment for trial of at least 14 days. Subsequent adjournments are

at the discretion of the court.

ORPL §223-b: There is a rebuttable presumption of retaliation if the
eviction occurs within one year of tenant complaints to their landlord or

municipality about conditions, habitability, repair or safety issues.
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Statewide Housing Security and Tenant Protection Act of 2019

(continued)

® Post Hearing:

® RPAPL §749: Upon final judgment of eviction, the court will issue a 14-day
warrant, stating the earliest date that the warrant may be executed. In
nonpayment proceedings, a warrant may be vacated any time before the
eviction by the payment of the full amount of rent due. (This changed the
prior law that held once the warrant issued the landlord/tenant relationship
was severed, and so, even if the tenant paid the landlord could refuse

payment or even accept the payment and still proceed with the eviction).

RPAPL §753: The court may stay eviction for up to one year, if the tenant

cannot find suitable housing, or in cases of extreme hardship.

RPL §234: A landlord may not recover attorneys’ fees upon a default

judgment.
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Thank you for attending! If you have any questions,

please contact, Marissa Luchs

Kindler at mluchs@nsls.legal.
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RESIDENTIAL SUMMARY EVICTION PROCEEDINGS

A summary proceeding is a special proceeding governed by Article 7 of the Real Property Actions
and Proceedings Law (RPAPL) for the purpose of recovering possession of residential or
commercial real estate.

The litigants are the Petitioner (usually the landlord, but for a list of who may commence a
summary proceeding see RPAPL §721) and the Respondent (usually the tenant). The action is
commenced by service of a Notice of Petition and Petition (see: RPAPL §735 manner of service).

In 2019 the Statewide Housing Security and Tenant Protection Act of 2019 (“HSTPA”) was
enacted. It provided for significant changes in landlord/tenant laws in New York State. Many
landlords and their attorneys were up in arms about the changes and felt that the changes were a
disaster for them. However, no one anticipated what was to happen just months later. In March
2020 New York State suspended almost all eviction proceedings from moving forward. Various
protections were put in place throughout the COVID-19 pandemic to keep tenants from being
evicted. Many landlord/tenant practitioners did not have enough time to familiarize themselves
with the ins and outs of the Statewide Housing Security and Tenant Protection Act of 2019 after
they were enacted.

This outline and presentation will also address the Emergency Rental Assistance Program (ERAP)
(THE NEW YORK STATE COVID-19 EMERGENCY RENTAL ASSISTANCE PROGRAM OF
2021 (ERAP) [2021 N.Y. Laws Ch. 56, part BB, amended by 2021 N.Y. Laws Ch. 417, Part A.)
and how that has impacted the nature of summary proceedings and the defenses to summary
proceedings.

There are two types of summary eviction proceedings — Nonpayment Proceedings and Holdover
Proceedings. The requisite predicate notices and elements that need to be proven at trial are
different for both. However, in either case the Respondent must be in possession of the premises
at the time the proceeding is commenced. See: MHA Realty 1, LLC v. Rostoker, 71 Misc.3d 130(A)
(App. Term 2" Dep t 2, 11™ and 13" Jud. Dists. 2021).

This is due in part to the fact that summary proceedings are essentially in rem proceedings.
Ultimately what a petitioner is seeking is possession of the premises. Additionally, as it is an in
rem proceeding, a tenant who has been unlawfully evicted from the premises may apply to the
Court, generally by Order to Show Cause, petitioning the court to be restored to the premises. If
the court grants that petition it will direct the landlord to restore the tenant to possession, and if the
landlord does not restore the tenant, then the order of the court will direct the
sheriff/marshal/constable to restore the tenant to possession of the premises.

In either a nonpayment proceeding or a holdover proceeding what the petitioner is ultimately
requesting of the court is a judgment of possession and a warrant of eviction directing the sheriff
or marshal to restore legal possession of the premises back to the petitioner.



This presentation is intended to give an overview of New York State Tenant law as it is generally
practiced outside the City of New York. Keep in mind that your specific jurisdiction may have
additional rules or statutes that are applicable to your area.

RESIDENTIAL SUMMARY EVICTION PROCEEDING TIMELINE

Service of Predicate Notice(s)

Service of Notice of Petition and Petition

14 Day Adjournment

Answer

Trial or Stipulation of Settlement

Issuance of Warrant of Eviction

14 — Day Notice from Sheriff/Marshall/Constable
Eviction

SERVICE OF THE PREDICATE NOTICE(S) : The type of proceeding, whether nonpayment
or holdover, will determine what notice(s) are required to be served before the commencement of
the summary eviction proceeding.

SERVICE OF THE NOTICE OF PETITION AND PETITION. The Notice of Petition
generally informs the Respondent of the time and place that they need to appear in court
and/or answer the Petition. The Petition is the document that states what the Petitioner is
seeking in the lawsuit. In a summary proceeding the Petitioner will always be asking for a
judgment of possession. In a summary nonpayment proceeding the Petitioner will always
be asking for a money judgment. However, in a summary holdover proceeding the
Petitioner may either seek a money judgment or not seek money judgment against the
Respondent.

The manner by which service is governed in a summary proceeding is set forth in RPAPL §735,
which directs that the Notice of Petition and Petition shall be served:

At the premises sought to be recovered

By delivering to the Respondent personally or by delivering to a person of suitable
age and discretion who resides or is employed at the premises.

If the Respondent or such person of suitable age and discretion cannot be found, by
affixing the papers upon a conspicuous part of the property or placing a copy under
the entrance door and within 1 day after, by sending by regular first-class mail and
by certified mail.

RPAPL §733 (as amended by the HSTPA) provides that a Petitioner must cause a Notice of Petition
and Petition to be served pursuant to the requirement of RPAPL §735 no fewer than ten (10) days
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but not more than seventeen (17) days before the return date. This amended the prior “5 and 12
rule” for service.

Service must be done by someone who is not a party to the proceeding and is over the age of 18
(See: CPLR §2103(a)). The Affidavit of Service of the Notice of Petition and Petition must be filed
with the court within 3 days of service.

14 DAY ADJOURNMENT. Pursuant to RPAPL §745(1) an adjournment must be granted for not
less than fourteen (14) days and goes on to provide that granting any further requests is left to the
jurisdiction of the court. On the first court appearance date either party is entitled to seek an
adjournment as of right. Keep in mind that if the Respondent appears and does not contest personal
jurisdiction with respect to the service of the Notice of Petition and Petition, then the Respondent
may have waived the right to contest service. See: CPLR §3211(e); CPLR §320. Also see: Chen
V. Ray, 26 N.Y.8.3d 212 (App. Term I*' Dep t 2015); lodice v. Academics R Us, Inc. 26 N.Y.S.3d
724 (App. Term I*' Dep 't 2015).

ANSWER. RPAPL §743. Any person in possession or claiming possession of the premises can
interpose an answer to the Petition. The answer can be interposed orally or in writing and may
contain any legal or equitable defense, or counterclaim. This section authorizes the court to grant
judgment on a counterclaim. This section had been amended by the HSTPA and so, landlords
cannot require an answer be served at least 3 days before the return date of the petition where the
Notice of Petition was served no fewer than 8 days but not more than 12 days prior to the return
date.

In a summary proceeding, the answer can be interposed when the Petition is noticed to be heard.
An oral answer permissible and affirmative defenses can be raised during the course of a hearing,
even if not specifically raised in a pre-trial motion or answer. Metro Plaza Apartments, Inc. v.
Buchanan, 204 A.D.3d 45 (App. Div. 3% Dept 2002); 655 Country Road, Inc. v. Caltagirone, 59
Misc.3d 138(A) (App .Term, 9" & 10™ Jud. Dists. 2018).

Leave to amend an answer, especially where the Respondent had filed a pro se answer to the
Petition, shall be freely given by the court. See: Croton Avenue Associates, L.P. v. Lynch, 78
Misc.3d 1205(A) (N.Y.C. Civ. Ct. Bronx Co. 2023); 1163 Washington LLC v. Cruz, 75 Misc.3d
1237(4) (N.Y.C. Civ. Ct. Bronx Co. 2022); Smith v. Maya, 1999 WL 1037917 (App.Term 2" Dep t
1999).

However, keep in mind that a challenge to the proper service of a predicate notice or that the notice
is defective may not necessarily be waived if not asserted in an answer or pre-trial motion to
dismiss. W54-7 LLC v. Schick, 829 n.y.s.2D 399 (App. Term 1I°' Dep 't 2006).

STIPULATION OF SETTLEMENT. Most summary eviction proceedings are settled by
stipulation. This is an agreement by the Petitioner and the Respondent not to go to trial and have

the judge decide their case, but for the parties to agree to settle their case on terms agreeable to
both sides.

A stipulation of settlement is a binding agreement by both sides, and it is wise to advise your client
that this agreement is a binding contract, and will be upheld absent fraud, collusion, mistake and



or/accident. See: Carlton G. Hallock v. State of New York, et al, 64 N.Y.2d 224 (1984); Molinelli v.
Goulbourne-Fontan, 138 N.Y.8.3d 790 (App. Term 2™ Dep t 11" & 13" Jud. Dists. 2021). However,
a court has the authority to set aside a stipulation of settlement in the interests of justice, especially
where the Respondent was not represented by counsel. See: 600 Hylan Associates v. Polshak, 17
Misc.3d 134(4), 851 N.Y.S.2d 74 (App. Term 2™ & 11" Jud. Dists. 2007); 144 Woodruff Corp. v.
Lacrete, 154 Misc.2d 301, 585 N.Y.8.2d 956 (Civ. Ct. N.Y. Co. 1992); East 187" Street LLC v.
Walker, 23 Misc.3d 1118(4), 866 N.Y.5.2d 72, Slip Op. 50830(U) (N.Y. Civ. Ct. 2009).

Effective March 22, 2022, RPAPL §746' (entitled “Stipulations”) now provides that in order for a
court to approve a stipulation of settlement, the judge must conduct an allocution on the record
that, at a minimum, find the following:

1. the identity of the parties and whether all necessary parties have been named in
the proceeding; and
2. the authority of the signatory to the stipulation if the named party is not present.

Additionally, where a party is unrepresented the court must inquire:

1. that an unrepresented party understands that they can go to trial if they do not
agree with the proposed stipulation or if an acceptable stipulation cannot be
negotiated.

2. where the other party is represented, whether the party's attorney
inappropriately gave legal advice to the unrepresented litigant or whether the
unrepresented litigant is agreeing to the proposed stipulation as a result of undue
duress.

3. whether the unrepresented respondent agrees with or contests any allegation in
the petition and predicate notices.

4. that the unrepresented party is aware of and understands claims or defenses he
or she may have in the proceeding and is aware of the available options in light of
those claims or defenses, especially where the stipulation provides for a surrender
of the dwelling unit or the conversion of a nonpayment proceeding into a
holdover proceeding.

5. that the unrepresented litigant's claims or defenses are adequately addressed in
the stipulation.

6. that the unrepresented party understands and agrees to the terms of the
stipulation.

7. that the unrepresented party understands the effect of non-compliance with the
terms of the stipulation by either side and what the deadlines and procedures are
for addressing such non-compliance, including how to restore the case to the court
calendar to obtain relief under or from the stipulation.

8. in all non-payment cases, including where the unrepresented party indicates
that he or she intends to apply for public assistance benefits or to a charity to pay

1 Prior to March 2022 the statute provided that the court was required to “describe” the stipulation. The
amendment put a further responsibility on the court to ensure that an unrepresented party really entered into the
stipulation of settlement freely and understood that they were giving up their right to have a trial and interpose
defenses to the petition.



rent that is sought in the proceeding and that the court has determined to be owing
to the petitioner, that an appropriate rent breakdown is included in the stipulation;
and

9. that the unrepresented party understands the implications of a judgment against
him or her and the legal requirement that the petitioner provide a satisfaction of
judgment upon payment.

TRIAL. If the parties cannot agree to a settlement the court will conduct a trial. The judge will
hear testimony and allow for the submission of evidence. At the end of the trial if the Petitioner
prevails then the court will issue a judgment of possession in favor of the Petitioner and a warrant
of eviction, and depending upon whether a money judgment is appropriate — issue a money
judgment in favor of the Petitioner.

In the event that the Petitioner does not prevail in that the Petitioner does not prove their prima
facie case, then the judge could dismiss the proceeding without prejudice to the Petitioner bringing
another proceeding.

It is important for a tenant’s attorney to be cognizant of what the landlord’s attorney would have
to prove in their prima facie case. If the Petitioner does not prove their case the tenant’s attorney
should move to dismiss for failure to prove a prima facie case. The lists below are not meant to
be completely exhaustive, but to generally give the requirements of the Petitioner’s prima facie
case.

In a summary nonpayment proceeding the Petitioner must generally prove:

1. That they are the party authorized to commence the proceeding pursuant to
RPAPL §721. Ifthe Petitioner is the owner of the premises, they should provide
proof by the offer of a certified deed. If the Petitioner is not the owner, then
they will have to prove that they have a greater right to possession than the
Respondent.

2. That there was a landlord/tenant relationship between the parties such that there
was an agreement to pay rent.

3. If the agreement to pay rent was pursuant to a written lease, then the Petitioner
should offer that lease into evidence.

4. If the agreement to pay rent was pursuant to an oral lease, or the tenant was a

month-to-month tenant pursuant to an expired written lease, then testimony of

terms of the lease.

Proof that the tenant defaulted in the payment of the rent.

Proof of mailing the 5-day rent reminder.

Proof of service of a written rent demand

Proof of service of the Petition and Notice of Petition (if there is no defense

raised as to service the Petitioner may just ask the court to take judicial notice

of the Notice of Petition and Petition along with the Affidavit(s) of Service in
the court’s file.

9. The Respondent is still in possession of the premises.

® N
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10. The Petitioner may then ask the court to amend the Petition to include all
outstanding rental arrears through the date of the trial.

In a summary holdover proceeding pursuant to RPAPL §711, where a landlord/tenant relationship
had existed between the parties, the Petitioner must generally prove that:

1. That they are the party authorized to commence the proceeding pursuant to
RPAPL §721. If the Petitioner is the owner of the premises, they should provide
proof by the offer of a certified deed. If the Petitioner is not the owner, then
they will have to prove that they have a greater right to possession than the
Respondent.

2. That there was a landlord/tenant relationship between the parties such that there
was an agreement to pay rent.

3. That the landlord/tenant relationship has ended and that the proper predicate
notice was given to the Respondent — the Petitioner should offer the written
notice sent to the Respondent prior to the commencement of the proceeding.

4. That the Respondent has not vacated the subject premises.

5. Proof of service of the Petition and Notice of Petition (if there is no defense
raised as to service the petitioner may just ask the court to take judicial notice
of the Notice of Petition and Petition along with the Affidavit(s) of Service in
the court’s file.

6. The Respondent is still in possession of the premises.

7. If the Petitioner has requested use and occupancy in the Petition, then the
Petitioner may then ask the court to amend the Petition to include all
outstanding use and occupancy through the date of the trial. Generally, the use
and occupancy will be the amount of monthly rent that had most previously
been paid.

In a summary holdover proceeding pursuant to RPAPL §713, where no landlord/tenant relationship
had existed between the parties, the Petitioner must generally prove that:

1. That they are the party authorized to commence the proceeding pursuant to
RPAPL §721. Ifthe Petitioner is the owner of the premises, they should provide
proof by the offer of a certified deed. If the Petitioner is not the owner, then
they will have to prove that they have a greater right to possession than the
Respondent.

2. That there was no landlord/tenant relationship between the parties and that the
Respondent entered into possession in some way other than by an agreement to
pay rent as a tenant, and that the nature of the Respondent’s occupancy of the
premises somehow fits into the categories listed in RPAPL §713.

3. That prior to the commencement of the proceeding the Respondent was served
with a 10-day Notice to Quit.

4. That the respondent has not vacated the subject premises.

5. Proof of service of the Petition and Notice of Petition (if there is no defense
raised as to service the petitioner may just ask the court to take judicial notice

7



of the Notice of Petition and Petition along with the Affidavit(s) of Service in
the court’s file.

6. The Respondent is still in possession of the premises.

7. If Petitioner has requested use and occupancy in the Petition, then the Petitioner
may then ask the court to amend the Petition to include all outstanding use and
occupancy through the date of the trial. In this case, as there was no prior
agreement to pay rent between the parties, the Petitioner would have to prove
what reasonable use and occupancy for the premises would be (i.e., expert
testimony from a real estate agent as to what the going rate for such premises
would be).

If the Petitioner prevails, then the court will enter a judgment of possession and a warrant of
eviction, and possibly a money judgment against the Respondent.

At the end of a trial the court may stay the warrant of eviction pursuant to RPAPL §753. That
section (which went into effect in June 2019 as part of the HSTPA), entitled “Stay in premises
occupied for dwelling purposed.” It provides that the court has the power to stay the issuant of the
warrant of eviction for up to one year if:

- The premises are used for residential purposes (but this section does not apply to hotels,
lodging houses or rooming houses)

- The application is made in good faith.

- The Respondent cannot find secure suitable housing within the neighborhood similar
to those currently occupied by the Respondent and that the Respondent has “made due
and reasonable efforts to secure such premises” or that it would cause extreme hardship
to the Respondent or their family if the stay is not granted. If the application is brought
outside a city of one million or more, the term “neighborhood” shall mean the same
town, village or city where the tenant now resides or if the tenant has school aged
children residing with them, “neighborhood” shall mean the school district where those
children attend or are eligible to attend school.

In determining whether to grant a stay, or the duration of a stay, the court must consider any
hardship that would result to the landlord. Generally, the stay will not be available where the
landlord has proven to that court that the tenant is a nuisance. Where the landlord has sought to
evict for a lease violation, this provision of the statute gives the court authority to grant a stay of
the issuance of the warrant of eviction so that the Respondent can correct the breach of the lease.

The statute also provides that as a condition to the stay, the tenant must make a deposit in court of
the entire amount due at that time and continue making payments for the period of the stay, at a
rate that the court may direct.

JURY TRIAL — Jury trials in summary proceedings are authorized pursuant to RPAPL §741(1),
entitled “Trial.” which provides, in pertinent part: “Where triable issues of fact are raised, they
shall be tried by the court, unless, at the time the petition is noticed to be heard, a party demands a
trial by jury, in which case trial shall be by jury...”



Many standard form residential leases contain jury waiver clauses, and these have been
found to be enforceable. P & J Housing Partners LLC v. Alvarado, 34 Misc.3d 130(A),
941 N.Y.8.2d 539 (App. Term I** Dep 't 2011).

If the lease between the parties did not contain a jury waiver clause, a party can request a jury
trial. The party would be required to pay a fee at the time of filing a jury demand. Keep in mind
that a tenant, or their attorney, could request a waiver of the fee by making a motion for poor
person’s relief (see: CPLR §1101 “Motion for permission to proceed as a poor person; affidavit;
certificate; notice; waiver of fee; when motion not required”). If a party is represented in a civil
action by a legal aid society or a legal services or other nonprofit organization which has as its
primary purposed providing legal services to indigent persons, all fees and costs shall be waived
without the need to file a motion provided that the legal services organization has determined
that the party is unable to pay costs, and that an attorney’s certification that such determination is
made is filed with the clerk.

Keep in mind that in a summary proceeding there is no discovery as of right. A party may only
obtain discovery upon motion, by leave of the court. (See: CPLR §408). A court should grant
discovery where a party has shown “ample need.” P&J Holding Partners LLC v. Alvarado, 34
Misc.3d 130(A), 941 N.Y.S.2d (App. Term I*' Dep't). A bill of particulars or a notice to admit may
not be considered discovery. Tower Properties, Inc. v. Castro, 99 Misc.2d 405, 416 N.Y.S.2d 508
(Cty Ct. Rockland Co. 1979).

WARRANT OF EVICTION. This is the authorization for the removal of the Respondent from
the subject premises. RPAPL §749(1) provides that if the Petitioner prevails in obtaining a
judgment of possession in its favor, the court shall issue a warrant of eviction directed to the sheriff
of the county or to any constable or marshal of the city or town in which the property is located,
describing the property, stating the earlies date upon which they may execute the warrant of
eviction and commanding them to remove all persons named in the proceeding.

14-DAY SHERIFF’S NOTICE. RPAPL §749(2)(a) provides that the officer directed to perform
the eviction shall give at least fourteen (14) days’ notice, in writing, served pursuant to RPAPL
§735, to the person(s) to be evicted, and shall execute the warrant on a business day between the
hours of sunrise and sunset. Prior to the HSTPA the officer authorized to perform an eviction only
had to provide a 72-hour notice.

The issue of where the tenant’s property is removed to differs as to where the property is located.
The jurisdiction can require that the Petitioner pay to have the belongings that are removed stored
for a period of time. The jurisdiction may just allow the officer to remove the belongings to the
curb.



RESIDENTIAL SUMMARY NONPAYMENT PROCEEDINGS

Petitioner (landlord) is suing because the Respondent (tenant) has failed to pay rent. In this
circumstance there needs to be a landlord/tenant relationship between the parties. That is, there
must be an agreement between the parties, whether written or oral, to pay rent. Although this is an
in rem proceeding, if the tenant pays the rent due, the proceeding will be dismissed.

Summary nonpayment proceedings are authorized by RPAPL §711(2) (Ground where landlord —
tenant relationship exists.)

The tenant is alleged to have defaulted in the payment of rent. Only rent, and not fees, can be
sought in a summary proceeding. RPAPL §702 defines rent in a residential dwelling as “...the
monthly or weekly amount charged in consideration for the use and occupation of a dwelling
pursuant to a written or oral rental agreement. No fees, charges or penalties other than rent may
be sought in a summary proceeding pursuant to this article, notwithstanding any language to the
contrary in any lease or rental agreement.”

Prior to the commencement of such proceeding, the Petitioner must provide the following notices
to the Respondent:

5-DAY LATE RENT NOTICE. Pursuant to RPL §235-e(d), if the landlord has not received the
rent withing five days of the date that it was due, the landlord must send the tenant a written notice,
by certified mail, that the rent has not been received.

14-DAY RENT DEMAND. Pursuant to RPAPL §711(2), the landlord must have the tenant served
with a 14-day written rent demand. The notice should specify the months for which the rent has
not been paid and the amounts due for each of those months. Additionally, this notice must be
served upon the tenant in the manner of service required for serving the Notice of Petition and
Petition as set forth in RPAPL §735. Thus, the 14-day rent demand must be served by personal
service, suitable age and discretion of a person who lives or works at the premises, or if neither
can be accomplished after at least 2 attempts at such service, by posting at the property sought to
be recovered and sending by regular and certified mail (“nail and mail”).?

NOTICE OF PETITION AND PETITION

Outside NYC the Notice of Petition must be issued by an attorney, a judge or the clerk of the court.
Conversely, in NYC the Notice of Petition can only be issued by a judge or the clerk of the court.
See: (RPAPL §731)

2 pursuant to RPL § 233 (Manufactured home parks; duties; responsibilities) tenants get a 30-day rent demand and
30-day notice from sheriff.
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The Notice of Petition acts as the summons in summary proceedings. It indicates who the parties
are, the basis for commencing the proceeding, the relief sought and usually, where and when the
parties need to appear in court, and the location of that court.

The Petition sets forth the basis of the proceeding. RPAPL §741, entitled “Contents of petition”
provides that each petition must:

1. State the interest of the Petitioner in the premises;

State the Respondent’s interest in the premises and their relationship to the

Petitioner in regard thereto;

Describe the premises from which removal is sought;

State the facts upon which the proceeding is based;

5. State the relief sought (a judgment of possession and possibly a money
judgment)?.

W

The failure to properly comply with those requirements can lead the court to dismiss a
petition.

RPAPL §741 also requires that every petition shall be verified by the person authorized by RPAPL
§721 to maintain the proceeding, or by their legal representative, attorney, or agent of such person
pursuant to CPLR §3020(d).

An attorney can verify the petition even if their client is in the same county as the attorney.
However, the attorney must set forth the reason why the attorney is verifying the petition and not
the client.

ANSWER (RPAPL §743)

Pursuant to RPAPL §743, the Respondent, or any person in possession or claiming possession of
the premises, may interpose a written or oral answer at the time the Petition is noticed to be heard.
The answer “may contain any legal or equitable defense, or counterclaim, and the court may render
affirmative judgment for the amount due on the counterclaim.

If a proceeding is adjourned, then the time to interpose an answer could be on the adjourn date or
at trial.

However, jurisdictional defenses may be waived if not raised in a timely manner. Therefore, if a
Respondent claims that they have not been properly served (they are challenging personal
jurisdiction) they should raise that on the first return date.

If the Respondent has raised an issue of personal jurisdiction based upon the failure of proper
service, the court may order that a Traverse Hearing be conducted. Generally, a proper affidavit
of a process server attesting to service upon a party constitutes prima facie proof that the petition
was served properly, a sworn non-conclusory denial of service by the party is sufficient to dispute

3 In a summary nonpayment proceeding the Petitioner must request a money judgment. In a summary holdover
proceeding the Petitioner may request a money judgment, but it is not a requirement.
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service, requiring a traverse hearing be conducted. NYCTL 1998-1 Trust v. Rabinowitz, 7 A.D.3d
459, 777 N.Y.S.2d 483 (App. Div. I** Dep't 2004).

AFFIRMATIVE DEFENSES TO SUMMARY NONPAYMENT PROCEEDINGS

In addition to any personal jurisdictional defenses, there are many defenses to a summary
nonpayment eviction proceeding. The most common is that the Respondent paid the arrears
alleged in the petition. Below is a discussion of defenses to a summary nonpayment proceeding.
These defenses may be raised in the Answer, or, where appropriate, in a pre-answer motion to
dismiss the proceeding.

1. There is no landlord/tenant relationship between the parties and so the Respondent was
never responsible for, nor could be in default, of rental arrears. However, it is not a defense to
claim that that Petitioner does not own the property as the court, in a summary proceeding, cannot
determine the issue of title. Nissequogue Boat Club v. State of New York, 14 A.D.3d 542, 789
N.Y.S.2d 71 (App. Div. 2" Dept 2005). The Respondent could challenge the Petitioner’s right to
commence the proceeding under RPAPL §721 but cannot challenge the ownership of the property
as a defense to a summary proceeding.

2. If the Respondent has vacated the premises prior to the service of the Notice of Petition
and Petition the court should dismiss the petition. That is due to the fact that it is an in rem
proceeding. If the Respondent can show that they were no longer in possession at the time that
the proceeding was commenced, then the court does not have subject matter jurisdiction of the
proceeding. That is, the Respondent, by providing the court with the proof that they no longer
resided at the premises when the Notice of Petition and Petition were served is allowing the
Petitioner to retake possession, and so, there is no need for a judgment of possession or a warrant
of eviction. If the tenant owed rent when they vacated the landlord still has the right to sue them
in a plenary action.

3. The tenant has paid the rent allegedly owed. If the tenant has rent receipts from the landlord
or cancelled checks, that can be used as proof that the rent was paid. Often times the tenant has
paid cash, and not gotten a receipt. RPL §235-e, entitled “Duty to provide written receipt”
provides that if a tenant pays their landlord by any other means than personal check, the landlord
has a duty to provide a written receipt to the tenant with the date, amount, address of the subject
premises, time period the payment covers, and the signature and title of the person receiving the
rent. The failure to provide a rent receipt is a defense that a tenant can raise when there is a “he
said she said” situation. See: Mayflower Properties, LLC v. Pachecoc, 64 Misc.3d 1216(A)
(N.Y.City Civ. Ct. 2019); Brinkman v. Cahill, 143 Misc.2d 1048 (Twn of Arcadia Just. Ct. 1989).
The landlord is also required to maintain a record of all cash receipts for rent for at least three
years. The tenant can request a receipt be provided when they pay by personal check too. If that
request is made, then it becomes the duty to provide that receipt every month that rent is paid by
personal check thereafter.
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4. Payment of rent prior to the return date of the petition. If the tenant pays the rental arrears
prior to the return date, the petition should be dismissed. See: RPAPL §731(4) — “In an action
premised on a tenant defaulting in the payment of rent, payment to the landlord of the full amount
of rent due, when such payment is made at any time prior to the hearing on the petition, shall be
accepted by the landlord and renders moot the grounds on which the special proceeding was
commenced”.

5. The landlord failed to send, by certified mail, a 5-day rent reminder. Be aware that the
failure to send a 5-day rent reminder is not a jurisdictional defense but can be raised as an
affirmative defense to a summary nonpayment proceeding.

6. The landlord has failed to properly serve the predicate 14-day rent demand pursuant to
RPAPL §§743 and 735. A written rent demand must be served in the same manner as the Notice
of Petition and Petition. See: Greenport Preserve., L.P.v. Heyward, 160 N.Y.S.3d 734 (App. Term
2 11" & 13" Jud. Dists. 2021); Moniaci v. Kelly, 152 N.Y.S.3D 216 (App. Term 9" & 10" Jud.
Dists. 2021); Merrbill Holdings, LLC v. Toscano, 100 N.Y.S.3d 610 (App Term 9" & 10" Jud. Dists.
2018).

7. Alternatively, if the landlord has served the 14-day rent demand pursuant to RPAPL §743,
but that the notice is self is defective. Possible defenses to the propriety of the 14-day rent demand:

- The 14-day rent demand does not set forth the months and amount allegedly owed.

- The 14-day rent demand is seeking rental amounts never agreed to by the parties and
s0, is not a good faith estimate of the amounts allegedly owed.

- Arent bill is not considered a rent demand.

- The rent demand requests fees, charges and/or penalties.

A proper rent demand must give the tenant actual notice of the amounts alleged and the time period
for which the rents are owed. Schwarts v. Weiss-Newell, 87 Misc.2d 558, 386 N.Y.S.2d 191 (NY
Civ. Ct. N.Y. Co. 1976). A de minimus accounting error will not render the rent demand defective.
Almark Holdings Co., LLC v. Pizzal47 N.Y. LLC, 77 Misc.3d 130(A), 178 N.Y.S.3d 361, (App.
Term 1% Dep’t 2022)

The amount demanded must be a good faith estimate of the amounts owed. 57 Elmhurst, LLC v
Castillo 80 Misc.3d 1205(4), 194 N.Y.5.3d 923, (N.Y. City Civ. Ct. Queens Co. 2023). Where the
rent demand failed to include credit for payments made on behalf of the tenant by DSS the rent
demand was not a good faith estimate and the proceeding was dismissed. Dendy v. McAlpine, 27
Misc.3d 138(A), 911 N.Y.S.2d 691 (App. Term 2" Dept. 2™, 11" and 13" Jud. Dists. 2010).

While a petition may be amended to conform to the proof offered in court, a predicate notice (rent
demand and notice of nonrenewal) is not amendable. Chinatown Apts. Inc. v. Chu Cho Lam, 51
N.Y.2d 786 (1980).

Although not necessarily a defense to a summary nonpayment proceeding, attorneys representing
tenants (and those representing landlords too) should be cognizant of the requirements of the Fair
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Debt Collections Practices Act. A landlord is not considered a debt collector for purposes of
compliance with the Fair Debt Collection Practices Act. However, if the rent demand is signed by
the attorney, then it must comply with the Fair Debt Collection Practices Act.

The Fair Debt Collection Practices Act (FDCPA) is set forth at 15 U.S.C.A. §1692 ef seq. The Act
requires, in part, that a debt collector must notify the alleged debtor that they have 30 days to
dispute the debt in writing, or the debt will be assumed to be valid.

While a landlord is not considered a debt collector for purposed of the FDCPA, and attorney acting
on behalf of a landlord is considered a “debt collector.”

8. Laches. This is the “stale rent” defense. That is, the Petitioner has waited too long to sue
for the rent and allowed arrears to accumulate for an extended period of time. In order for the
Respondent to raise this as a defense all of the following elements must be proven:

a) the petitioner has a valid claim for the rent:

b) the petitioner waited an unreasonably long amount of time to assert such claim
without good cause:

c) there is a lack of notice to the Respondent that the Petitioner was going to pursue
these claims for rental arrears; and

d) Respondent must show that they were prejudiced by the delay.

See: T&G Realty Co. v. Hawthorn, 64 Misc.3d, 1214(A4) (N.Y. City Civ. Ct. N.Y. Co. 2019),
Gramford Realty Corp. v. Valentin, 71 Misc.2d 784, 337 N.Y.S.2d 160 (N.Y. City Civ. N.Y.
Co. 1972); S&H Clinton Associates v. Cherry, 72 Misc.3d 134(A),148 N.Y.S.3d 823, (App.
Term 2, 9" and 10" Jud. Dists. 2021).

9. Tender and Refusal. The tenant has offered to pay rent and the landlord has
unreasonably refused such payment. Landlord cannot reject payments from DSS and
maintain a summary nonpayment proceeding. See: 16 Apartment Associates, Inc. v.
Lewis, 24 Misc.3d 127(A) (App. Term 9" & 10™ Jud. Dists. 2009).

10. The landlord has failed to plead the regulatory status of the Respondent or the premises.
This most often comes into play when the tenant receives a rental subsidy (i.e., the Tenant may be
a Section 8 Housing Choice Voucher recipient). Additionally, if the landlord has sued the Section
8 tenant for nonpayment of the entire contract rent, as opposed to the tenant’s share of the rent, the
petition is defective. A tenant is not responsible for the Housing Authority’s portion of the rent.
See: 24 CFR §§982.310(b), 982.451(b)(4)(iii) and 42 USCA §1437f.

There are also defenses to rent due that may concede that the tenant has not paid the rent, but that
there is an excuse as to why they have not paid the rent, and a request that the court abate the rent
in whole or in part is raised in the answer.

11. Warranty of Habitability. The tenant is complaining about the conditions at the premises. This
is both an affirmative defense and can be a counterclaim. The tenant is seeking a set off or an
abatement of rent owed due to conditions at the premises.
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As set forth in RPL Law § 235-b, the Warranty of Habitability provides that in every agreement to
rent residential premises the landlord is warranting that the premises are fit for human habitation
and that the tenants will not be subject to any conditions which would be dangerous, hazardous or
determinantal to their life, health or safety. However, if the condition claimed to be a breach is
caused by the tenant or anyone under their control, it would not result in a finding that the landlord
has breached the warranty of habitability.

A tenant cannot waive this provision of law.
The tenant does not have to provide expert testimony in order to raise this defense.

The tenant must provide proof that they notified the landlord of the condition and that the landlord
has not corrected same.

The court can issue an abatement of rent based upon the breach from the time of the inception of
the breach until the conditions are corrected. See: Solow v. Wellner, 142 A.D.3d 1044, 37 N.Y.S.3d
616 (1995); St. George Tower & Grill Owners Corp. 142 A.D.3d 1044, 37 N.Y.5.3d 616 (App. Div.
2" Dep’t 2016); Park West Management Corp. v. Mitchell, 47 N.Y.2d 316 (1979).

12. Partial Actual Eviction. Here the tenant has been excluded by the landlord from a portion
of the premises. Think of this as where a landlord rented an apartment in a house and the tenant
had a laundry room. The landlord decides that they no longer want the tenant to have access to
the washer and dryer and puts a lock on the door to the laundry room.

If this defense is successfully raised the full amount of the rent will be abatement, even if the tenant
has only been excluded from part of the premises, as the landlord cannot apportion their wrong.
Fifth Ave. Building Co. v. Kernochan, 221 N.Y. 370 (1917); 26 N.Y.2d 77, Barash v. Pennsylvania
Terminal Real Estate Corp. 26 N.Y.2d 77 (1970).

13. Constructive Eviction. There can be either a total or partial constructive eviction. A tenant
is “constructively evicted” from a premises where the tenant leaves the premises due to conditions
that are dangerous to the tenant's life, health and/or safety and render said unit uninhabitable. In
order to raise this as an affirmative defense, the tenant must establish that the landlord’s wrongtful
actions substantially and materially deprived the tenant of the beneficial use and enjoyment of the
subject premises. The tenant must vacate all or part of the premises. That is, the tenant must
abandon all or the part of the premises that they have been constructively evicted from. See: Zhao
v. Zhang, 2022 WL 4112854, 2022 N.Y. Slip Op. 32967(U) (Trial Order) (N.Y.City Civ.Ct Queens
Co. 2022); NYCHA v. Ramos, 41 Misc.3d 702, 971 N.Y.5.2d 422 (NYC Civ. Ct. Kings Co. 2013);
If a tenant is constructively evicted, in total or partially, the obligation to pay rent under a
leasehold is suspended. 542 East 14" Street, LLC v. Moses, 38 Misc.3d 127(4), 967 NYS2d 866
(App Term I** Dep 't 2012).
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RESIDENTIAL SUMMARY HOLDOVER PROCEEDINGS

Unlike summary nonpayment proceedings, a holdover proceeding does not necessarily presuppose
a landlord/tenant relationship. There are various grounds to commence a summary holdover
proceeding and summary holdover proceedings are governed by multiple statutes. The statute it
is commenced under determines the predicate notice required, and what has to be plead in the
Petition.

A Holdover Proceeding, like a Nonpayment Proceeding, is commenced by the service of a Notice
of Petition and Petition, and the same timelines for interposing an Answer and what will happen
once the parties get to court are applicable.

SUMMARY HOLDOVER PROCEEDINGS WHERE THERE IS A
LANLDORD/TENANT RELATIONSHIP BETWEEN THE PARTIES

The authority to commence such a proceeding is governed by RPAPL §711(1).

Prior to the commencement of this type of summary holdover proceeding the Petitioner is required
to provide the Respondent with a predicate notice, but generally there are no specific service
requirements for those notices.

The same provisions for the service of the Notice of Petition and Petition, as well as interposing
an answer, in a nonpayment proceeding apply for holdover proceedings as well.

LEASE VIOLATION —nuisance proceeding (while the lease is in effect). When a landlord wants
to evict a tenant due to the tenant’s objectionable conduct, if there is a written lease in effect the
lease must expressly give the landlord the right to terminate the lease based upon objectionable
conduct. The alleged breach must be material or repeated minor violations. The lease must
provide for the delivery of a notice, establishing the grounds, and set a time for the termination of
the lease.

NON-RENEWAL OF LEASE OR TENANCY

Prior to the passage of the HSTPA, where there was a lease for a definite term in effect, a landlord
could merely allow the lease to expire, and commence a holdover proceeding the next day. Under
that circumstance, no predicate notice was required. However, as of the effective date of RPL
§226-c (October 12, 2019) this is no longer permitted, and a landlord is required to give a predicate
notice of intent not to renew prior to the expiration of the lease or if the tenant is a month-to-month
tenant, the landlord must still give the tenant a notice of intent not to renew. Conversely, pursuant
to RPL §232-b, a tenant does not have to give notice prior to the termination a lease for a definite
term. If the tenant intends to vacate the premises, the tenant must give the landlord notice of same
at least one month prior to the expiration of the term.
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PREDICATE NOTICE

Pursuant to RPL §226-c, entitled “Notice of Rent Increase or Non-Renewal of Residential
Tenancy:

1. Whenever a landlord intends to offer to renew the tenancy with a rent increase equal to or
greater than 5% above the current rent OR the landlord does not intend to renew the
tenancy, the landlord must give written notice to the tenant. The notice time is determined
by the time that the tenant has resided at the premises.

Thus, written notice is required if:

1. The landlord intends to offer to renew the tenancy with a rent increase equal to or greater
than 5% above the current rent.
2. The landlord does not intend to renew the tenancy.

Time frames for the written notice:

30 Day Notice - If the tenant has occupied the unit for less than one year and does not have a lease
for a term of at least one year, the landlord shall provide 30 days’ notice.

60 Day Notice - If the tenant has occupied the unit for more than one year, but less than two years,
or has a lease for at least one year but less than 2 years, the landlord shall provide 60 days’ notice.

90 Day Notice - If the tenant has occupied the unit for more than 2 years or has a lease term of at
least two years the landlord shall provide 90 days’ notice.

In Summary:
Where there is a lease for a term:

The tenant is not required to give their landlord any notice before moving out, and their liability
for rent/use and occupancy would expire at the end of the lease when they vacated.

Landlord must give the tenant a 30-, 60- or 90-day notice of non-renewal before they can seek to
have the tenant vacate and commence a summary holdover proceeding.

Where there is a month-to-month tenancy:

The tenant has to give their landlord notice, at least one month before the expiration of the term,
that they intend to terminate the landlord tenant relationship.” (i.e. if the rent is due on the first of
the month, and the tenant tells their landlord that they intend to vacate at the end of the month this
is not proper notice and the tenant may be liable for another months’ rent).

4 1f the tenant does not give the proper notice, they may be held liable for the rent due to their failure to give
provide proper notice (i.e. if the rent is due on the first of the month, and on the second day of the month the
tenant tells their landlord that they are moving out at the end of the month this is not sufficient notice and the
tenant may be held liable for the next month’s rent, even if they moved out at the end of the month.
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Landlord must give the tenant a 30-, 60- or 90-day notice of non-renewal before they can seek to
have the tenant vacate and commence a summary holdover proceeding.

DEFENSES TO SUMMARY HOLDOVER PROCEEDINGS WHERE THERE IS A
LANDLORD/TENANT RELATIONSHIP BETWEEN THE PARTIES

DEFECTIVE PREDICATE NOTICE. A proper predicate notice is a condition precedent to a
summary holdover proceeding. A predicate notice is not amendable. Chinatown Apts. Inc. v. Cho
Chu Lam, 51 N.Y.2d 786 (1980); Brown v. Mitchell, 79 Misc.3d 1245(A), 194 N.Y.S5.3d 456
(N.Y.City Civ. Ct. Queens Co. 2023).

ACCEPTANCE OF PAYMENT AFTER NON-RENEWAL. If a landlord accepts rental
payments after the date that the tenancy has terminated, but prior to the commencement of the
summary holdover proceeding, the landlord has vitiated the notice, and the tenancy continues.
Roxborough Apartment Corp. v. Becker, 176 Misc.2d 503, 673 N.Y.S.2d 814 (N.Y.City Civ. Ct. N.Y.
Co. 1998); The mere retention of checks, even if the landlord has not cashed them, may be enough
to vitiate the predicate notice. 591 Realty LLC v. Curanaj, 2023 WL 5016523 (S.Ct. N.Y. Co.
decided Aug. 2, 2023).

ACCEPTANCE OF ERAP PAYMENT. After the first ERAP payment is made, the landlord
may not seek to evict the tenant, nor raise the rent for 12 months.

RETALIATORY EVICTION. This is generally only an affirmative defense in a residential
summary holdover proceeding. However, it is not applicable in cases where the residential
premises are a manufactured home (mobile home)® or in an owner-occupied building with fewer
than four units.

RPL §223-b, entitled “Retaliation by landlord against tenant” provides in part that a landlord
cannot terminate a tenancy in retaliation for a good faith complaint by or on behalf of the tenant
to the landlord, the landlord’s agent or a governmental authority regarding the conditions at the
premise; any action taken in good faith by or on behalf of a tenant to enforce rights under the lease
or the warranty of habitability or the tenant’s participation in the activities of a tenant’s
organization.

If it has been found that the landlord has acted in such a retaliatory manner, the landlord “shall be
subject to a civil action for damages, attorney's fees and costs and other appropriate relief,
including injunctive and other equitable remedies, as may be determined by a court of competent
jurisdiction in any case in which the landlord has violated the provisions of this section.”

If the court finds that the landlord has commenced the summary proceeding retaliatorily, then the
landlord will not be entitled to evict the tenant. However, the finding of retaliation does not relieve
a tenant of the obligation to pay rent.

There is a rebuttable presumption that a landlord is acting in retaliation if the landlord commences
a summary proceeding within one year of such tenant complaints. Catco Associates v. Goodwin,
2002 WL 1837896, 2002 N.Y. Slip Op. 40338(U) (App. Term 9" & 10" Jud. Dists. 2002) [LL did
not rebut presumption of retaliatory eviction when they terminated the tenancy 2 months after the

5 However, RPL §223 covers retaliatory eviction in mobile homes.
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tenant complained to the Department of Health). Also see: Weil v. Kaplan, 175 Misc.2d 482, 670
N.Y.S8.2d 666 (App. Term 2™ Dep’t 1997) [fact that landlord brought holdover after tenant sued
for personal injury is not retaliatory].

WAIVER. Where the landlord has commenced an action based upon an alleged breach of the
lease, if the landlord accepts rent with knowledge of the breach, it may be found that the landlord
has waived the right to terminate the lease based upon that breach. Atkins Waste Materials, Inc.
v. May, 34 N.Y.2d 422 (1974), Sagson Co. v. Weiss, 83 Misc.2d 806, 374 N.Y.S5.2d 88 (App. Term
I*" Dept. 1975); Lee v. Wright, 108 A.D.2d 678, 485 N.Y.S.2d 543 (App. Div. I** Dep’t 1985).
However, a “no waiver” clause in a lease may be enforceable and so, the acceptance may not be
considered a waiver. International Plaza Associates, LP v. Lacher, 63 A.D.3d 527, 581 N.Y.S.2d
414 (App. Div. I** Dep’t 2009).

SUMMARY HOLDOVER PROCEEDINGS WHERE THERE IS NO
LANDLORD/TENANT RELATIONSHIP BETWEEN THE PARTIES

The statutory authority to commence such a proceeding is governed by RPAPL §713 (Grounds
where no landlord-tenant relationship exists).

There are 11 different scenarios contained in the statute where in which a summary holdover
proceeding pursuant to RPAPL §713 can be commenced. In all such cases, except pursuant to
RPAPL §713(10) (illegal eviction) or RPAPL §713(11)where the occupancy was a condition of
employment [i.e. superintendent, groundskeeper, etc.] the predicate notice is a written10-day
notice to quit that must be served upon the Respondent in the manner set forth in RPAPL §735.

The most common sections of RPAPL §713 that you will probably be faced with in defending a
Respondent are discussed below.

RPAPL §713(5) POST-FORECLOSURE. In this case the current owner of the premises (most
often times the bank) must serve an additional notice prior to serving the 10-day notice to quit.
RPAPL §1305, entitled “Notice to tenants” mirrored the Federal Protecting Tenants at Foreclosure
Act, as it seeks to protect tenants in foreclosed rental properties against abrupt evictions by
providing that they may remain in their homes for the duration of their lease, or they receive notice
and sufficient time to relocate. See: Bank of America, N.A. v. Owens, 28 Misc.3d 328, 90 N.Y.S.3d
748 (N.Y.City Civ. Ct. 2020).

Pursuant to RPAPL §1305 — tenant must get either a 10-day notice or a 90-day notice with a copy
of the deed, prior to the commencement of a summary eviction proceeding. The law defines a
“tenant” as ““...any person who appears as a lessee on a lease of one or more dwelling units of a
residential real property that is subordinate to the mortgage on such residential real property; or
who at such time is a party to an oral or implied rental agreement with the mortgagor and obligated
to pay rent to the mortgagor or such mortgagor's representative, for the use or occupancy of one
or more dwelling units of a residential real property.”
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If the tenant was in occupancy at the time that a notices required by RPAPL §§1303 and 1304
(pre-foreclosure notices — tenant there prior to the commencement of the foreclosure action) are
served, the tenant shall be entitled to a notice by a subsequent owner after foreclosure that they
have the right to remain at the premises for the greater of 90 days from the date of the notice or
the remained of the lease term. However, for the lease term to be enforceable, it must provide for
rental that is not substantially less than the fair market rent (unless the unit is subject to rent
regulation or subsidy).

RPAPL §713(3) SQUATTER. A squatter enters into possession of the premises without the
permission from the landlord or anyone entitled to possession of the premises. Mahoney v.
Hoffman, 58 Misc. 217, 109 N.Y.S. 13 (App. Term 1908). This may no be due to the nefarious acts
of the tenant. Often times the tenant has been scammed into paying someone who has no authority
to rent the premises.

RPAPL §713(7) LICENSEE. Courts have defined a license as a “personal, revocable and non-
assignable privilege, conferred either by writing or parole, to do one or more acts upon land without
possessing any interest therein. ” The Greenwood Lake and Port Jervic Railroad Company v. The
New York and Greenwood Lake Railroad Company, 134 N.Y. 435, 31 N.E. 874 (1892); Roman
Catholic Church of Our Lady of Sorrows v. Prince Realty Management, LLC, 47 A.D.3d 909, 850
N.Y.8.2d 569 (App. Term 2" Dep t 2008); Sherhan v. Numyal Food, Inc., 20 Misc.3d, 862 N.Y.S.2d
709 (App. Term 2" Dep t 2008). In Nextel of New York, Inc. v. Time Management Corp. 297 A.D.2d
282, 746 N.Y.S.2d 169 (App. Div. 2" Dep t 2002) the court noted that a license does not give any
interest in the land, and only confers the “non-exclusive, revocable right to enter the land of the
licensor to perform an act.” Often the issue of who can be considered a licensee has been
determined to hinge on the issue of exclusive possession and control. See: Robinson v. Holder,
24 Misc.3d 1232(A), 901 N.Y.S.2d 902 (Suffolk Co. District Ct. 2009).

There has been a growing trend of family members, both traditional and nontraditional, attempting
to use RPAPL §713(7) as a mechanism to summarily evict a family member from the family home.
In addressing the issue, Courts have overwhelming found that, in most instances, a party may not
evict a family member in an RPAPL §713(7) proceeding, and that occupancy due to a familial
relationship does not constitute a licensee agreement as intended under the RPAPL §713(7). See:
Williams v. Williams, 13 Misc.3d 395, 822 N.Y.8.2d 415 (N.Y.C. Civ. Ct. 2006); also see: Robinson
v. Holder, supra; Sirota v. Sirota, 164 Misc.2d 966(Civ. Ct. Kings Co. 2006), modified on other
grounds 168 Misac.2d 12 (App. Term 2™ Dep t 1996).

The courts have carved out a “familial exception” where a family member may not be removed by
summary proceeding. Rosenstiel v. Rosenstiel, 20 A.D.2d 71 (1st Dept 1963) (husband could not
evict wife as a licensee. The wife’s possession of the premises is because of the special rights
incidental to marriage). Also see: Brasch v. Stahl Associates Co., 74 N.Y.2d 201, 544 N.Y.5.2d 784
(1989) (definition of familial relationship extended to same sex couples). Even where there is a
valid separation agreement giving the ex-husband possession of the marital residence, he could
not evict the ex-wife as a licensee in a summary proceeding as the housing court was not the
appropriate venue for what was really an action for specific enforcement of the separation
agreement, and the case could be brought in the Supreme Court or Family Court. Isler v. Isler
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1/9/2009 NYLJ p. 25, col. 1 (N.Y.C. Civ. Ct. N.Y. Co.). Also see: Great Jones Street Realty Corp.
v. Chimsanthia, 74 Misc.3d 126(A) (App. Term I*' Dep t 2022); Kakwani v. Kakwani, 40 Misc.3d
627,967 N.Y.8.2d 827, 2013 N.Y. Slip Op. 23200 (Dist. Ct. Nassau 2013) Owner cannot evict
former domestic partner where the minor children of the relationship reside at the premises and
there is no support order in effect. A parent cannot evict their minor children. See: Sears v. Okin,
5 Misc.3d 127(A), 800 N.Y.S.2D 357 (App. Term 9" & 10" Jud. Dists. 2004.

Generally, the cases that permit a family member to evict another family member, whether
traditional or non-traditional, as a licensee pursuant to RPAPL §713(7) hinge on whether or not
the petitioner has a legal duty to support the respondent or to support minor children in
Respondent’s household. See: Persain v. Persane, 77 Misc.3d 992 (N.Y. City Civ. Ct. Queen Cnty.
2022) sibling can evict sibling; Aloni v. Oliver, 70 Misc.3d 137(A) (App. Term I** Dep't 2021) ex-
partner could be evicted as there was no legal marriage between the parties, and therefore, no right
to support, maintenance or equitable distribution; also see: Heckman v. Heckman, 55 Misc3d 86,
SON.Y.S. 3d 793, 2017 N.Y. Slip Op. 27122 (App. Term 2™, 9" and 10" Jud. Dist. 2017); Piotrowski
v. Little, 30 Misc.3d 609, 911 N.Y.S.2d 583, 2019 N.Y. Slip Op. 20455 (Middletown City Ct. 2010).

Often times a Petitioner may seek to plead the status of the Respondent in the alternative. That
somehow the occupant is either a squatter or licensee, or even try to conflate same with allegations
of the occupant being a licensee or tenant at will or tenant at sufferance. This is a basis for the
summary proceeding to be dismissed. See: Tik Sun Cheung v. Xaio Man Li, 148 Misc.2d 55
(N.Y.City Civ. Ct. Kings 1989); 349 Dino Realty Corp. v. Baker, 1992 WL 12664671 (N.Y. City
Civ. Ct. N.Y. Co. 1992).

TENANT AT WILL and TENANT AT SUFFERANCE

RPL § 228 — to terminate a tenancy at will or by sufferance, a 30 day written notice must be served
by personal delivery, by leaving the notice with someone who lives at the premises of suitable age
and discretion, or if neither can be accomplished, by “affixing it to a conspicuous part of the
premises where it can be conveniently read.”

In Larned v. Hudson, 60 N.Y. 102, 1875 WL 10616 (1875) the Court of Appeals defined a tenant-
at-will as “One who enters upon lands by permission of the owner, without any term being
prescribed or rent reserved, is a tenant at will, and as such is entitled to the one month's notice to
quit prescribed by the statute for the termination of such a tenancy.” Edery v. Ederly and Eom 2385
OP LLC, 9 Misc.3d 1215(A), Slip Copy, 79 Misc.3d 1215(A4), 190 N.Y.S8.3d 670 (Sup. Ct. Kings Co.
2023); Barbara Schwimmer 40" Street LLC v. Santos, 77 Misc.3d 1231(4), 181 N.Y.S.3d 857 (N.Y.
City Civ. Ct. Kings Co. 2022), also see: Fisther v. Queens Park Realty Corp., 41 A.D.2d 547, 339
N.Y.S.2d 642 (App. Div. 2" Dep’t 1973) (a tenant in possession under an invalid lease is a tenant
at will and is entitled to the notice required by RPL 228 before he can be removed).

A tenancy at sufferance is generally one where the occupant entered into lawful possession but
refuses to vacate the premises following the termination of the primary tenant’s possessory interest
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in the premises. Most commonly this may refer to a subtenant. That is, a subtenant enters into
possession lawfully through the tenant of record. The landlord then evicts the primary tenant but
does not name any undertenants. The primary tenant vacates or is evicted, but the subtenant
remains. That is the most common way a tenancy at sufferance is created. See: Lippe v.
Professional Surgical Supply Co., Inc. 132 Misc.2d 293, 503 N.Y.S.2d 254 (N.Y.C. Civ. Ct. Queens
Co. 1986).

COVID-19 RELATED DEFENSES TO SUMMARY PROCEEDINGS

TENANT SAFE HARBOR ACT (Chapter 127, Laws of New York. June 30, 2020). This law
did not provide for a blanket moratorium on evictions, and only applied under specific
circumstances. The tenant could raise financial hardship during the covered period as a defense in
a summary nonpayment proceeding. The tenant had the burden to prove that they experienced a
financial hardship during the COVID-19 covered period. In determining whether a tenant
qualified for the protection under the Safe Harbor Act, the court could consider:

The tenant or lawful occupant’s income prior to the COVID-19 covered period;

The tenant or lawful occupant’s income during the COVID-19 covered period;

The tenant or lawful occupant’s liquid assets; and

The tenant or lawful occupant’s eligibility for and receipt of cash assistance, SNAP
benefits, SSI, SSD, HEAP or unemployment benefits under state or federal law.

b

The law permitted the court to grant a landlord a money judgment for rental arrears due, even if
the tenant had suffered a financial hardship due to the COVID-19 pandemic. However, the court
could not issue a warrant of eviction for the nonpayment of rent during the COVID-19 covered
period against a residential tenant who suffered hardship during the COVID-19 emergency.

The Tenant Safe Harbor Act was enacted prior to the Emergency Rental Assistance Program
(ERAP).

The COVID-19 covered period began on March 7, 2020 but was lifted on January 15, 2022.
Therefore, it may be something to consider where a tenant owes rental arrears during that time
period and has paid ongoing rent after the emergency was lifted.

THE NEW YORK STATE COVID-19 EMERGENCY RENTAL ASSISTANCE PROGRAM
OF 2021 (ERAP) [2021 N.Y. Laws Ch. 56, part BB, amended by 2021 N.Y. Laws Ch. 417,
Part A.]

NYS Office of Temporary and Disability Assistance (ODTA) administered the funds for
municipalities that did not choose to administer the funds allotted to them.

Tenants and Landlords could apply through an online portal at https://odta.ny.gov and follow the
links to ERAP.
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Eligibility for ERAP — A household, regardless of the immigration status of the occupants, was
eligible for ERAP if:

The tenant/occupant is obligated to pay rent, that the rental arrears applied for are
for the tenant/occupants’ primary residence, which residence is in the state of New
York;

Includes an individual who has qualified for unemployment or has experienced a
reduction in household income, incurred significant costs or experienced other
financial hardship due either directly or indirectly to the COVID-19 pandemic;

Demonstrate a risk of experiencing homelessness or housing instability; and

Has household income at or below 80% of the area median income, adjusted for
household size.

Priority for assistance was to be given to the following:

Households who are tenants of mobile homes or mobile home parks whose arrears
have accrued for the land on which the mobile home is located.

Households that contain victims of domestic violence, survivors of human
trafficking or veterans.

Households who have eviction cases pending.

Households in communities that were disproportionately impacted by the
pandemic.

Households in a building or development of twenty or fewer units owned by “small
landlords.”

Payments that were covered by ERAP:

Rent arrears owned to the landlord that accrued on or after March 13, 2020. If
approved payments were made directly to the landlord.

Utility arrears owed to providers of utility services that accrued on or after March
13, 2020, for separately stated electricity and gas costs®. If approved, payment is
made directly to the utility company.

In either case, no more than 12 months of rental arrears and/or utility assistance for
arrears and 3 months of prospective rental assistance were to be paid on behalf of
any eligible household.

Only households that pay more than 30% of their monthly gross income in rent
could receive the 3 months of prospective rental assistance.

If a household only owed utility arrears, they could not apply thought the ODTA
portal for ERAP. In those circumstances, in order to obtain assistance with utility

6 Some municipalities also covered other utilities too.
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arrears, the tenant would have to apply to their local Department of Social Services
(DSS) for the Home Energy Assistance Program (HEAP).

If utilities were not separately metered and they were “added rent” (an amount that
is included in the monthly rent) those charges could have been included in an ERAP
application as rental arrearages.

Specifically — ERAP could not be used for attorney’s fees.’

Tenants who were receiving a rental subsidy (i.e., Section 8 tenants) were relegated to the back of
the line. ODTA was not considering those applications until all other applications were processed.
Currently, ODTA is now considering those applications.

ODTA closed the ERAP portal and no longer accepted any new applications as of January 20,
2023. Applicants who had a pending application at that time could still upload documents after
that date.

THE EFFECT OF THE ERAP STATUTE ON EVICTIONS

Pending Eviction Proceedings — If a tenant applied for ERAP the eviction proceeding is stayed
pending a determination of eligibility. Avalonbay Communities, Inc. v. Dukes, 78 Misc.3d 134(A)
(App.Term 2" Dep 't 9" & 10" Jud. Dists. 2023).

As to whether or not a court has the power to lift the stay, the cases seem to be all over the place.
In Avalonbay Communities, Inc. v. Dukes, supra the court noted that ODTA, and not the court, was
the authority in determining whether a tenant was eligible for ERAP. Also see: Deslande wv.
Mignott, 80 Misc.3d 514 (N.Y.City Civ. Ct. Queens Co. 2023) for a discussion of a myriad of cases
with respect to the ERAP stay and whether a court has the power to lift the stay. However, if the
occupant would not be eligible for ERAP assistance as a matter of law then the stay can be lifted.
Bank of N.Y. Trust Co, N.A. v. Courtney, 78 Misc.3d 27 (App. Term I*' Dept. 2023).

New Eviction Proceedings — Where a landlord seeks to commence an eviction proceeding based
upon a holdover or expired lease or nonpayment of rent or utilities that would be eligible for
coverage under ERAP, if a tenant applied for ERAP the landlord could not commence an eviction
proceeding unless and until a determination of ineligibility was made. See: Youngstar Irrevocable
Trust v. Paetz, 28 Misc.3d 135(4), 187 N.Y.S.3d 476 (App.Term 2™ Dep't 9" & 10" Jud. Dists.
2023).

The Effect of Acceptance of ERAP payment by the Landlord:

After the landlord accepts the first payment by ERAP, such acceptance are deemed to be an
agreement by the recipient landlord that:

77 This was probably included as households who were already in court for rent arrears were given priority
for ERAP.
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- The arrears covered by the payment are satisfied and will not be used as the basis for a
summary non-payment proceeding.

- The landlord is waiving any late fees for the months that ERAP paid.

- The landlord will not increase the rent that was in effect for the premises at the time the
tenant applied for ERAP assistance for 12 months.

- The landlord will not seek to evict the tenant in a holdover for 12 months based upon
an expired lease.

After the landlord accepts the first ERAP payment, they cannot seek to evict the tenant as a
holdover for expired lease for 12 months, and the landlord is required to advise the tenant of this
as well. See: Liadi vv. Kaba,, 78 Misc.3d 1209(4) (N.Y.Ciy Civ. Ct. Queens Co. 2023); Herzl
Realty v. Almodovar, 79 Misc.3d 1223(A4), 191 N.Y.8.3d 611 (N.Y.City Civ. Ct. Kings Co. 2023).

However, if the premises contains 4 or fewer units, the landlord is not bound to extend a tenancy
for the 12 months if the landlord can prove that they or an immediate family member intend to
immediately occupancy the premises as their primary residence. This exception is only available
to the landlord after the landlord accepts ERAP payments. Therefore, the landlord cannot use this
provision in the statute to lift the automatic stay of an eviction proceeding while ERAP is pending.
In Ben Ami v. Ronen, 79 Misc.3d 14, 191 N.Y.S.3d 569(App.Term 2" Dep t 11" & 13™ Jud. Dists.
2023) the tenant had a pending ERA application and the landlord sought to lift the ERAP stay
arguing that he required the premises for the use of an immediate family member. In that case the
court differentiated between the sections of the statute that that provided for the stay and the statute
that provided that the landlord would not have to continue the tenancy for 12 months after the
acceptance of payment.

Additionally, if the landlord can prove that the tenant is intentionally causing significant damage
to the property or is persistently and unreasonably engaging in behavior that substantially infringes
on the use and enjoyment o other tenants or causes a substantial safety hazard to others the landlord
is not bound to extend the tenancy for the 12 months after the first ERAP acceptance. However,
Nuisance holdover proceedings were not subject to such ERAP stay restrictions. See: Cliff
Properties, Inc. v. Vega, 11/2/22 N.Y.L.J.

ILLEGAL EVICTIONS

Where a tenant has been illegally removed from the premises (without the issuance of a warrant
of eviction or order of the court). There are several statutes that address this:

Restoration to the premises:

RPAPL §713(10) -unlawful entry and detainer summary proceeding. A tenant who has been
illegally removed from the premises may be restored by the court. The tenant can bring an order
to show cause seeking an order of the court to be restored to possession. If the tenant prevails the
court will issue an order directing the sheriff to restore the tenant to possession.
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Damages:

RPAPL § 853 “Action for forcible or unlawful entry or detainer, treble damages.” Cause of
action may be asserted against a landlord or anyone responsible for the wrongful eviction. The
court can award treble damages. Hood v. Koziej, 140 A.D.3d 563 (App. Div. I*' Dep 't 2016)

RPAPL §768 “Unlawful Eviction.” new Section that was passed with HSTPA. This section makes
it unlawful to evict an occupant who has lawfully occupied the premises for thirty consecutive
days or more, without an order of the court and a warrant of eviction by:

Threatening the use of force to make the occupant leave; or

Engaging in a course of conduct that is meant to induce the occupant to leave,
including, but not limited to interruption or discontinuance of essential services; or

Removing the tenant’s belongings from the premises, removing the front door,
changing the locks and not giving the tenant a key.

The section provides for both criminal and civil penalties. It makes the unlawful eviction a class
A misdemeanor. In addition to criminal charges, a landlord may be liable for civil penalties of
up to ten thousand dollars per violation plus up to one hundred dollars per day from demand until
restoration of the tenancy (not to exceed six months).

DEFAULT JUDGMENT — VACATING DEFAULT

Generally brought by Order to Show Cause seeking to vacate a judgment entered upon the
Respondent failing to appear in court. Pursuant to CPLR §5051(a)(1), in order to vacate final
judgement after a default, a party must plead both a reasonable excuse as to why they failed to
appear AND a potentially meritorious defense to the proceeding. See: Nationstar Mortgage, LLC
v. Alton McLean, 140 A.D.3d 1131, 35 N.Y.S.3d 188 (App. Div. 2" Dep’t. 2016)

As the filing of an order to show cause is tantamount to an “appearance” if the Respondent does
not raise lack of personal jurisdiction as a part of the excusable default, then it is waived.
Lakeview Affordable Housing LLC v. Turner, 66 Misc.3d 142(A), 121 N.Y.S8.3d 510 (App. Term
2" Dep’t, 9" & 10™ Jud. Dists. 2020)

It has long been held that the vacatur of default judgments and an opportunity to defend on the
merits should be liberally granted, as public policy strongly favors a determination on the merits,
as opposed to a default judgment. Wharton v. Douglas, 19 Misc.3d 127(A), 859 N.Y.S.2d 907
(App. Term 2" and 11" Jud. Dist. 2008). Moreover, the court has the ability to use its inherent
power to relieve Respondents from a default in the interests of justice. Rockefeller v. Jeckel, 161
A.D.2d 1090, 557 N.Y.S.2d 648 (App. Div. 3" Dept 1990, Thus, a party may not necessarily be
required to show excuse for a default to obtain an order vacating that default, and a court can
exercise it inherent authority to vacate judgments in the interests of justice and reopen and vacate
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a default. National Travis, Inc. v. Gialousakis, 120 Misc.2d 676, 466 N.Y.S5.2d 624 (Sup.Ct.
Nassau Co. 1983).

ATTORNEYS’ FEES

Generally, litigants are responsible for their own attorneys’ fees. However, RPL §234 provides
that if a residential lease provides that the landlord may recover attorneys’ fees in a proceeding,
there is a reciprocal implied covenant that the tenant may recover same if they are the prevailing
party. The party being awarded the fees must be the prevailing party.

The New York Court of Appeals has recognized that the purpose of the reciprocity of the award of
attorney’s fees in RPL §234 was to “level the playing field between landlord and residential
tenants, creating a mutual obligation that provides an incentive to resolve disputes quickly and
without undue expense...and to discourage landlords from engaging in frivolous litigation in an
effort to harass tenant, particularly tenants without the resources to resist legal action, into
terminating their occupancy.” Matter of Duell v. Condon 84 N.Y.2d 773, 780 (1995); also see:
Cier Industries Co. v. Hessen, 136 A.D.2d 145 (App. Div. I°** Dept 1988).

Further, the court may award attorney’s fees to a tenant who has received free legal counsel.
Nonprofit legal services attorneys should be awarded fees at the prevailing rate of attorneys with
similar experience. See: Maplewood Management, Inc. v. Best, 143 A.D.2d 978, 533 N.Y.S.2D
612 (App. Div. 2™ Dep’t 1998).

Per the changes enacted under HSTPA, RPL §234 provides that a landlord may not recover
attorneys’ fees upon a default judgment.

SECURITY DEPOSITS

General Obligations Law (GOL) §7-108 (Deposits made by tenants of non-rent stabilized dwelling
units) a security deposits may not exceed one month’s rent.® The security deposit can only be
retained by the landlord upon specific and itemized notice of damages beyond normal wear and
tear or charges caused by the tenant. Notice must be given within 14 days of the tenant moving
out, or the ability to keep the security deposit is waived.

A tenant may bring an action for the return of a security deposit. The landlord has the burden of
proving the “reasonableness” of withholding the security deposit. A violation of this section of
law may result in damages being awarded to the tenant, and further, a willful violation may result
in the award of punitive damages equal to two times the security deposit.

Pursuant to GOL §7-103, a landlord cannot comingle the security deposit with their own funds. If
the landlord comingles the security the landlord forfeits the right to retain the security deposit. See:
23 East 39" Street Management Corp. v. 23 East 39" Street Developer LLC, 134 A.D.3d 629, 23
N.Y.8.3d 33(App. Div. I*' Dep 't 2015) (Violation of the statute gives rise to an action in conversion
and the right to immediate return of the funds).

8 This does not apply to seasonable use dwellings as defined in the statute.
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STATEWIDE HOUSING SECURITY AND TENANT PROTECTION ACT OF 2019
NEW TENANT RIGHTS

RPL §232-b - Only the tenant may now terminate a month-to-month tenancy on one month’s
notice. The prior statute allowed either party to terminate a month-to-month tenancy outside the
City of New York upon one month notice. In order for a landlord to terminate a month-to-month
tenancy outside the City of New York the landlord must now give the tenant a notice of non-
renewal of tenancy pursuant to RPL §226(c).

RPL §227-e — A landlord now has the duty to mitigate when a tenant vacates the unit prior to the
expiration of the lease. The landlord must take “reasonable and customary” steps to find a new
tenant at the lower of the prior rent or fair market rent.

RPL §227-f — “black-listing” tenants for prior evictions or landlord disputes is prohibited.

RPL 238-a (1) — A landlord cannot charge an application fee. However, the landlord can charge a
background fee, but that fee is limited to $20.00.

RPL §238-a (2) - late fees are limited to the lesser of $50.00 or 5% of the monthly rent. However,
keep in mind that for the landlord to collect such late fee there has to be a written lease that provides
for a late fee. Late fees cannot be sought nor collected in a summary eviction proceeding.

RPL §235-e — A landlord has a duty to provide a tenant with a written rent receipt of rent for all
cash payments, and on demand for check payments. A landlord must retain a record of all cash
receipts for at least three (3) years.

RPL §235-e. — If a landlord fails to receive rents within 5 days of the date the rent is due, the
landlord must send the tenant written notice by certified mail of the failure to receive the rent. The
failure of the landlord to send such notice is an affirmative defense in a summary nonpayment
proceeding.

GOL §7-108 (Deposits made by tenants of non-rent stabilized dwelling units) — created the right
for the joint inspection of the premises by the landlord and the tenant both prior to the tenant taking
possession and after notice of either party’s intention to terminate the tenancy. After the notice of
termination is given, if the tenant requests an inspection, then the inspection must occur between
one and two weeks before the termination.

RPAPL §768. Unlawful evictions. Unlawful eviction is now a misdemeanor. Tenants
constructively evicted by anything other than the lawful eviction process must be restored to
possession, or the landlord may be liable for civil and criminal penalties.

PRE-EVICTION CHANGES

RPAPL §711(2) — Predicate demand for rent, prior to the commencement of a summary
nonpayment proceeding must now be in writing and must give the tenant 14 days to pay the rent.
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Prior to the HSTPA, outside NYC a landlord only had to give a 3-day rent demand and said demand
could be an oral demand for rent.

RPAPL §711(2) — When a tenant dies during the term of the lease and rent has not been paid and
the apartment is occupied by a person with a claim to possession, a proceeding may be commenced
naming the occupants of the apartment wherein the landlord may seek a possessory judgment only
against the estate. Entry of such a judgment shall be without prejudice to the possessory claims of
the occupants, and any warrant issued shall not be effective as against the occupants.’

RPAPL §702. Only RENT may be sought in an eviction proceeding, not fees, charges or penalties
(even if they are considered “added rent” in the lease).

RPAPL §731(4) — In a nonpayment proceeding, the tenant may pay, and the landlord must accept
rent owed at any time before the hearing, which will render the eviction moot.

RPL §726(c) — For non-renewal or rent increases of 5% or more, a landlord must provide a tenant
with written notice of at least 30 days if the tenant has resided at the premises for less than a year,
60 days if they have resided at the premises between 1 year and 2 years, and 90 days if the tenant
has resided at the premises for more than 2 years.

RPAPL §756 — If utilities are discontinued due the landlord failing to pay the utility bills,
nonpayment eviction proceedings until the utilities are restored,

RPAPL §733(1) — Notice of Petition and petition must now be served between 10 and 17 days
before the return date on the Notice of Petition. (prior to the HSTPA it was between 5 and 12 days)

SUMMARY EVICTION PROCEEDING HEARINGS

RPAPL §743 — Tenant can answer the Petitioner at any time, including at the hearing, either orally
or in writing.

RPAPL §745 — Once issue is joined, the parties have the right to a first adjournment for trial of at
least 14 days. Subsequent adjournments are at the discretion of the court.

RPL §223-b — There is a rebuttable presumption of retaliation if the eviction occurs within one
year of tenant complaints to their landlord or municipality about conditions, habitability, repair or
safety issues.

POST HEARING

RPAPL §749 — Upon final judgment of eviction, the court will issue a 14-day warrant, stating the
earliest date that the warrant may be executed. In nonpayment proceedings, a warrant may be
vacated any time before the eviction by the payment of the full amount of rent due. (This changed
the prior law that held once the warrant issued the landlord/tenant relationship was severed, and

% This changed the prior statute that provided that if the tenant died during the lease and rent due had not been
paid and no representative or person has taken possession of the premises and no administrator or executor has
been appointed, the proceeding may be commenced after three months form the date of death of the tenant by
joining the surviving spouse or if there is none, then one of the surviving issue or if there is none, then any of the
distributes.
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so, even if the tenant paid the landlord could refuse payment or even accept the payment and still
proceed with the eviction).

RPAPL §753 — The court may stay eviction for up to one year, if the tenant cannot find suitable
housing, or in cases of extreme hardship.

RPL §234 — A landlord may not recover attorneys’ fees upon a default judgment.
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