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TIMED 
AGENDA

9:30 – 10:30 a.m. Introduction and Overview of Foreclosure Process
Presenters: Kirsten Keefe and Jacob Inwald 

10:30 – 10:45 a.m. Break

10:45 – 12:00 p.m. Overview of Defenses/Counterclaims/Answering Foreclosure Complaints 
Presenters: Catherine Isobe and Amy Hammersmith

12:00 – 1:00 p.m. Lunch Break

1:00 – 2:00 p.m. Settlement Conference Overview and Loss Mitigation Programs 
Presenters: Derek Tarson and Kathleen Crean Maher

2:00 – 2:15 p.m. Break

2:15 – 3:05 p.m. Reverse Mortgage Basics
Presenter: Jennifer N. Levy

3:05 – 3:20 p.m. Break

3:20 – 4:10 p.m.

Attorneys: Motion Practice and Discovery Fundamentals for Foreclosure Practitioners –
Presenter: Jacob Inwald

Paralegals: Nuts and Bolts for Non-Attorneys in the Judicial Foreclosure Environment 
Presenter: Kate Lockhart

4:10 – 5:00 p.m. Overview of End Stages of Foreclosure Cases 
Presenter: Tanya Dwyer



LOAN ORIGINATION

• The mortgage loan originator is the entity that makes the loan and whose name appears as 
the lender on the note and mortgage.

 Depository institutions – local and national banks, credit unions 

 Non-Bank Lenders – Quicken Loans, PennyMac, LoanDepot

 Non-Traditional Hard Money Lenders – lender approves a borrower based on value of the property being 
purchased

• After a lender originates a loan (the primary market), the lender may retain ownership of it 
(called holding a loan in portfolio) or, more commonly, sell it to a third party.

• The holder of the mortgage loan at the time a borrower faces foreclosure is usually not the 
originator



THE NOTE AND MORTGAGE

• The note represents the promise or agreement of the borrower to repay the loan to the 
noteholder and specifies the terms of repayment, such as the interest rate and schedule of 
payments. 

• The mortgage is the security instrument that pledges the house as collateral for repayment of 
the note. If there is a default, the mortgage provides the lender with the right to sell the home 
at a foreclosure sale to recoup the money loaned to the borrower.

• Federal National Mortgage Association (Fannie Mae) and Federal Home Loan Mortgage 
Corporation (“Freddie Mac”) have uniform instruments (notes, security instruments, and 
riders).



THE SECONDARY MORTGAGE MARKET

• The most important participants in the secondary market are Fannie Mae and Freddie Mac.
• The term “government sponsored enterprise” (GSE) usually means Fannie Mae and Freddie 

Mac.
• Fannie Mae and Freddie Mac do not originate or provide mortgages to borrowers. 
• Fannie Mae and Freddie Mac securitize loans that they purchase through the secondary 

mortgage market.
• GSEs do not service loans, they use third-party servicers. 
• The Federal Housing Finance Agency (FHFA) oversees Fannie Mae and Freddie Mac



SECURITIZATION 

• Securitization is the process of pooling individual loans into marketable securities 
(Mortgage-Backed Securities) that can bought, sold and traded on the secondary 
market. 

• The pool of securitized loans is usually transferred to a trust 
• Securitized trusts may be structured by a government agency (Fannie Mae, Freddie 

Mac, and Ginnie Mae); or a private financial institution (Wall Street investors). 



MORTGAGE SERVICER 

• The loan servicer handles the day-to-day tasks of managing the loan
Collects loan payments

Responds to borrower inquiries

Manages the escrow account 

Sends mortgage statements

Negotiates repayment or loss mitigation plan  



GOVERNMENT INSURED OR GUARANTEED 
MORTGAGES

• There are government programs that provide mortgage insurance or guarantees to lenders 
who make mortgage loans to homebuyers who meet certain criteria.  (often first-time 
homebuyers, lower credit score, less down-payment):
 The Federal Housing Administration (FHA), which is part of the U.S. Department of Housing and Urban 

Development (HUD).
 U.S. Department of Agriculture (USDA)
 The Department of Veterans Affairs (VA)
 The Government National Mortgage Association (Ginnie Mae). Government agency that guarantees 

payments on mortgage-backed securities  
 It is important to identify the investor. 

 GSE
 Federal Agency (like FHA)
 Private investor



CONVENTIONAL, NON-CONVENTIONAL 
AND PORTFOLIO LOANS

• Non-Conventional Loans:  Any mortgage loan insured or guaranteed by the 
government (such FHA, VA or USDA).  Loans are to help individuals with low to 
moderate income and often offer a low down-payment 

• Conventional Loans:  Private sector loans that are not insured or guaranteed by the 
government (such as FHA, VA or USDA).  Loans follow guidelines set by Fannie 
Mae and Freddie Mac. Most common type of mortgage.

• Conforming Loans – Must meet the loan limit based on the locality
• Non-Conforming Loans – (jumbo loans) exceeds loan limit based on locality  

• Portfolio Loans Lender chooses to keep loan in its own portfolio rather than selling 
on the secondary market.  Lender can be more flexible than what Fannie and 
Freddie allow. 



EQUITY THIEVES, FORECLOSURE “RESCUE” 
SCAMS, AND PREDATORY HOMEBUYERS

Claim to save the homes of people facing foreclosure, but either drain the equity or leave the 
“rescuer” owning the house outright. 

• The Home Equity Theft Prevention Act (HETPA) (NY RPL sec. 265-a)
• “Distressed Property Consultants.” (NY RPL sec. 265-b)



NY JUDICIAL FORECLOSURES AND THE 
SUBSTANTIVE EXPERTISE ADVOCATES 

DEVELOP IN THE PRACTICE 

• NY is a Judicial Foreclosure Process, and Foreclosures = Litigation

• Subjects Implicated:

• Civil Procedure and Evidence Law

• Real Estate Law

• Corporate Law—securitization of mortgages

• Negotiation Skills—mandatory settlement conference process

• Tax Issues: tax lien foreclosures; tax implications when loans are modified

• Consumer Protection and Banking Laws: TILA, RESPA, FDCPA, GBL 349

• Bankruptcy 

• Trusts and Estates, Elder Law, Government Benefits, Family Law all intersect with foreclosure practice





PREDICATE NOTICES 

• New York’s residential foreclosure process mandates predicate 
notices be provided to homeowners both before a foreclosure action 
can be commenced (the 90 Day Notice required by RPAPL §1304) 
and the Help for Homeowners in Foreclosure Notice that must
accompany the summons and complaint (required by RPAPL §
1303)

• Both notices are conditions precedent, and, if not strictly complied 
with, mandate dismissal of the foreclosure action.

• More on this to come with the discussion of defenses



RPAPL §1304 (90 DAY NOTICE)

Notice that must be sent at least 90 days before the foreclosure is filed and must include the 
following:

•List of Housing Counselors
•Reinstatement Amount
•Reinstatement Date
•Statutorily Mandated Language
•The statute requires, the 90-day notice be sent by registered or certified mail, and 
also by first-class mail, to both, the last known address of the borrower and the 
residence that is the subject of the mortgage and that the notices required by the 
section be sent in a separate envelope from any other mailing or notice

•Separate version of notice for reverse mortgages



RPAPL §1303

• RPAPL 1303 requires that in a residential mortgage foreclosure action the lender, an 
assignee or a mortgage loan servicer provide borrowers (and tenants in dwelling units 
subject to foreclosure) with specific written notices of the foreclosure process.

• The notice titled ‘Help for Homeowners in Foreclosure’ is required in bold, fourteen-point type 
and shall be printed on colored paper that is other than the color of the summons and 
complaint, and the title of the notice shall be in bold, twenty-point type. The notice shall be on 
its own page.

• The specific text of the RPAPL 1303 notice is set forth in the statute. See RPAPL 1303(3) 
(for mortgagors) and 1303(5) (for tenants). 

• RPAPL 1303 requires that a notice titled ‘Help for Homeowners in Foreclosure’ be delivered 
with the summons complaint.



FORECLOSURE ACTIONS BROUGHT IN 
FEDERAL COURT

Diversity Jurisdiction
• Federal diversity jurisdiction under 28 U.S.C. § 1332 (a)(1): matter in controversy 

exceeds $75,000; and is between citizens of different states 

• Diversity must be “complete”, all plaintiffs must be citizens of different states from 
those of all defendant.

• New York state court homeowner protections (Settlement Conferences) are not
provided for in federal court proceeding in the rules: advocacy with federal courts 
required to ensure lenders are not successful in bypassing NY consumer 
protections by going to federal court. .
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