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Settlement Conference 
Overview & Loss Mitigation 

Programs

An Introduction to the Foreclosure Prevention Legal Practice
January 13, 2023

CPLR § 3408 Settlement Conference Law
• How we got here

• Enacted in 2008 for subprime, high-cost, and non-traditional loans
• See Banking Law § 6-l; RPAPL 1304(5) [2008 version]

• Amended in 2010 to cover all home-loans, except reverse mortgages
• Amended in 2016 to provide more robust protections
• Amended in 2018 to provide (limited) protection for reverse mortgages

• Only Home Loans Covered – What is a “Home Loan?”
• Borrower a natural person
• Debt is primarily personal, family, or household (as opposed to business debt)
• 1-4 units or condo unit (no co-ops) actually or intended to be used or 

occupied by borrower as principal dwelling in New York State.

Purpose of Settlement Conferences

• CPLR § 3408(a) states that “the court shall hold a mandatory 
conference . . . for the purpose of holding settlement discussions 
pertaining to the relative rights and obligations of the parties under 
the mortgage loan documents, including but not limited to: 

• (i) determining whether the parties can reach a mutually agreeable resolution 
to help the defendant avoid losing his or her home, and evaluating the 
potential for a resolution in which payment schedules or amounts may be 
modified or other workout options may be agreed to, including, but not 
limited to, a loan modification, short sale, deed in lieu of foreclosure, or any 
other loss mitigation option; or 

• (ii) whatever other purposes the court deems appropriate.”

1

2

3



1/12/2023

2

CPLR § 3408 Stay of Proceedings

• A benefit to homeowners of the mandatory foreclosure conference 
process is that all litigation in the foreclosure action is stayed until the 
conference process is terminated by “release.”

• CPLR § 3408(n) provides that “[a]ny motions submitted by the plaintiff or 
defendant shall be held in abeyance while the settlement conference process 
is ongoing, except for motions concerning compliance with [CPLR § 3408] and 
its implementing rules.”

• Generally, it is considered that discovery is stayed during the conferences as 
well since requests for disclosure are presumptively invalid because neither 
party can avail itself of discovery motion practice during foreclosure 
settlement conferences, including motions to compel disclosure, unless the 
disclosure concerns compliance with CPLR § 3408.

Settlement Conferences - Basics

• TIMING – Plaintiff is supposed to file specialized RJI at the time of 
filing the proof of service upon defendant-borrower (22 NYCRR §
202.12-a[b]), but, practically, almost always after – generally within 
90 days of service.  The RJI triggers the Court to schedule settlement 
conference.

• PROCEDURE DIFFERS COUNTY-BY-COUNTY – Could be conducted by:
• Specialized Parts with Court-Attorney Referees
• Judges – with regular calendar call
• Judges – Specialized calendar for foreclosure settlement conferences
• Judges’ Principal Court Attorneys (also called Law Secretaries)

The First Conference

• CPLR § 3408 provides several protections (and obligations) for 
homeowners at the first conference:

• Section (b) construes the appearance of a pro se defendant as a 
motion to proceed as a poor person and for the appointment of 
counsel

• Section (e) requires defendants to bring tax returns (or info from 
returns), budget, previous loan mod applications, and proof of rental 
income.  [Not all courts require this.]

• Section (l) requires the court to advise the defendant of “the 
requirement” to answer the complaint and similar info, resources for 
foreclosure prevention assistance, and a Consumer Bill of Rights
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Right to Answer within 30 days of 1st conference

• An essential protection for homeowners is CPLR § 3408(m), which 
states that a defendant who appears at the first settlement 
conference but has failed to file a timely answer:

• “shall be presumed to have a reasonable excuse for the default and shall be 
permitted to serve and file an answer, without any substantive defenses 
deemed to have been waived within thirty days of initial appearance at the 
settlement conference. The default shall be deemed vacated upon service 
and filing of an answer.”

• If an answer is filed more than 30 days after the first conference, the plaintiff 
may and often does file a notice of rejection, requiring a motion to compel a 
late answer.

• Courts differ on whether § 3408(m) permits amendment of previously filed 
answer within 30 days of conference without leave of court.

What Actually Happens at Conference –
First Conference

• Generally, at the first conference, after the Court obtains all the info 
from the Plaintiff required by CPLR § 3408(e)(1) – logistically obtained 
by completing a Settlement Conference Worksheet, and providing the 
borrower with the Consumer Bill of Rights, asking if the borrower 
resides in the home, and informing of the right to answer, the 
conference devolves to the logistics of setting a schedule:

• If a loan modification, this schedule sets the date by which an application is to 
be submitted, the date by which the mortgage servicer is to provide a letter 
detailing what is needed to complete the application – a “missing documents 
letter” or “MDL”, and the date for the borrower to provide the missing 
documents or “cure date.”  And then the date of the next conference.

What Actually Happens at Conference –
Subsequent Conferences

• At subsequent conferences, the status of the proposed workout is 
discussed.  Most of the time, the borrower is seeking a loan modification 
and one or both of the parties have blown past the court deadline, or the 
cure of the first MDL was not sufficient requiring a second MDL to be 
issued and cured.  Another schedule is generally set.

• Eventually, a decision is issued on the application.  Very often, a denial 
consists of something ambiguous and cookie-cutter, such as “current 
income is insufficient to qualify under this program.”  In those cases, the 
housing counselor or advocate needs to ask for a detailed denial to confirm 
that the servicer has made appropriate calculations.  CPLR § 3408(e) 
requires the Plaintiff to provide a document “explaining the reason(s) for 
denial and the data input fields and values used in the net present value 
evaluation.”
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Release / Discontinuance
• As a result of a decision on the borrowers’ applications, the servicer will 

either provide a loan modification –usually involving a trial period plan 
where the borrowers will make payments roughly equal to a proposed loan 
modification for some duration and will then be given a final modification. 
After the final modification agreement is executed by both parties, the 
plaintiff must, pursuant to CPLR § 3408(g), discontinue the foreclosure 
action within 90 days.

• If the borrowers’ application is validly denied, and there is no hope of 
appeal or increased income, the court will “release” the case – meaning 
that the conference process is terminated, and the Plaintiff may proceed 
with motion practice to prosecute the foreclosure action.

• If the denial is based upon “investor restriction,” the plaintiff must, pursuant 
to CPLR § 3408(e), provide documentary evidence of that restriction, such 
as a pooling and servicing agreement.

CPLR § 3408(f) – “Good Faith” Requirement

• Although less common than it once was, there are occasions where the 
Plaintiff fails to negotiate in good faith, including:

• Failure to review the loan mod application, requesting duplicative documents, and 
unreasonable delay, generally,

• Improper denials of applications (including claims of investor restrictions),
• Failure to comply with mortgage servicing laws and rules or loss mitigation standards 

applicable to the type of loans under review.
• CPLR § 3408(f), however, provides that “[b]oth the Plaintiff and Defendant 

shall negotiate in good faith to reach a mutually agreeable resolution,” and 
that statute provides remedies for “lack of good faith.”

• Compliance with the “good faith negotiation” obligation is measured by 
the totality of the circumstances, and mere failure of a party to make an 
offer or of a party to accept the offer made by the other party is 
insufficient to establish a failure to negotiate in good faith.

Remedies for “Lack of Good Faith”
• The procedures and remedies for “lack of good faith” are found in CPLR §

3408(i),(j)
• Section (i) provides that the court may order remedies upon the motion of 

any party or sua sponte on notice to the parties, with a referee or other court 
personnel overseeing conferences able to hear and report findings of fact and 
conclusions of law and make reports and recommendations to the court.

• Section (j) provides the remedies, including:
• At minimum, the tolling of interest, costs, and fees during any undue delay caused by 

Plaintiff,
• An order compelling production of documents required by CPLR § 3408(e),
• A civil penalty not to exceed $25,000 payable to the State
• Actual damages, fees, including attorney fees and expenses to the defendant, and/or
• Any other relief that the court deems just and proper.
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Special Conference Rules 
for Reverse Mortgages

• Until 2018, conferences were not available for reverse mortgage defaults at 
all, and they are still somewhat limited

• Where a foreclosure on a reverse mortgage is triggered by a default in 
paying property charges, a borrower has full rights to a workout in 
settlement conferences – but the workouts are limited to various payment 
plans for the property charges paid by the servicer, though, for borrowers 
over 80, an at-risk extension is also an option.

• Where a foreclosure on a reverse mortgage is triggered by the borrower’s 
death, a settlement conference is only available if the borrower’s spouse or 
heir is a resident of the home. Options are generally limited to sale of the 
home from the estate to the survivors at 95% of appraised value.

Other Provisions of CPLR § 3408

• Probably the most important other provision is CPLR § 3408(h), which 
forbids the imposition of any cost, including attorneys’ fees, for 
appearance at or participation in settlement conferences.

• CPLR § 3408(c) does require that each party’s representative at the 
conference “shall be fully authorized to dispose of the case,” but this 
is rarely, if ever, enforced.

• CPLR § 3408(k) may impose sanctions against a defendant who fails to 
negotiate in good faith, but this is generally limited to release from 
the conference calendar

Other Tools Used
During Loss Mitigation

RESPA (Notice of Error, Requests for Information)
NY Mortgage Servicing Regulations

Escalations 
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RESPA (Notice of Error / Request for Info)

• RESPA – The Real Estate Settlement Practices Act (RESPA) was enacted 
in the 1970s to prohibit abusive practices in the real estate industry, 
codified at 12 U.S.C. § 2601, et seq. – but now contains mortgage 
servicing regulations.

• New (2014) mortgage servicing regulations were adopted by the CFPB 
and are termed:

• Regulation X (12 CFR 1024) for RESPA (specifically Subpart C – Mortgage 
Servicing Rules – 12 CFR 1024.30 through 1024.41), and 

• Regulation Z (12 CFR 1026) for TILA (specifically Subpart E – Special Rules for 
Certain Home Mortgage Transactions – 12 CFR 1026.31 through 1026.45)

Notice of Error – 12 CFR § 1024.35

• A notice of error (also called a “Qualified Written Request” or QWR) is 
used to assert an error in mortgage servicing and request a 
correction, for example:

• Escrow errors – escrow payment too high or too low
• Incorrect fees or charges
• Failure to properly record modification agreement
• Failure to transfer accurate info to new transferee servicer
• {See others at 12 CFR § 1024.35(b)}

• Failure to comply with rule could expose servicers to liability under 12 
U.S.C. § 2605(f).

Requisites for Notice of Error

• Notices of Error should be sent to the servicer’s designated address for 
qualified written requests, available on website and mortgage statements.

• PRACTICE TIP – Include borrower’s authorization with Notice of Error.  
(“agent of the borrower” – 12 U.S.C. § 2605(e)(1)(A).) 

• TIMING REQUIREMENTS
• Servicer must acknowledge within 5 business days – 1024.35(d)
• Servicer must respond (correct error or conduct reas. invstgn. for no error):

• 7 business days for failure to provide payoff
• 30 business days or prior to foreclosure sale (whichever is earlier) for dual tracking
• 30 business days for everything else – but subject to extension request of 15 days

• Alternatively, servicer can notify if it determines notice to be duplicative, overbroad, 
or untimely (over 1 year after service-transfer)
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Requests for Information – 12 CFR § 1024.36

• If a borrower (or attorney) seeks information rather than to report an 
error to the servicer, a “Request for Information” can be sent 
pursuant to 12 CFR § 1024.36.

• Requisites and timing are roughly the same as for a notice of error, 
but the rule does include some guidelines for successors-in-interest 
(heirs) seeking information about a loan (see also 12 CFR §
1024.32[c]) 

RESPA - LOSS MITIGATION HOLDS

• If a foreclosure sale date has not been set or a sale date is set more 
than 37 days in the future, submission of a complete loan 
modification application prohibits a foreclosure plaintiff from 
conducting a foreclosure sale or making a dispositive motion, 
including: 

• Motions for summary judgment, 
• Motions for order of reference, and 
• Motion for judgment of foreclosure and sale 

until a decision is given or borrower rejects offer or fails to perform 
under a loan modification agreement (with two pitfalls).  (12 CFR §
1024.41[g].)

Pitfall # 1 – What is a Complete Application?

• “A complete loss mitigation application means an application in 
connection with which a servicer has received all the information that 
the servicer requires from a borrower in evaluating applications for 
the loss mitigation options available to the borrower.” (12 CFR §
1024.41[b][1].)  

• In other words, an application is only complete if the 
servicer says it’s complete.
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Pitfall # 2 – No Second Bite at the Apple

• A servicer is only required to comply with CFPB rules for a “single 
complete loss mitigation application for a borrower’s mortgage loan 
account.”  (12 CFR § 1024.41[i].)  

• In other words, a borrower only gets the loss 
mitigation hold once – even if there has been a 
change in the borrower’s financial circumstances.

Loss Mitigation Timelines

• Servicer must make good faith effort to establish live contact with borrower 
within 36 days of default. (12 CFR § 1024.39[a].)

• Servicer must provide borrower with written notice containing information 
about available loss mitigation options within 45 days of default. (12 CFR §
1024.39[b].)

• No foreclosure complaints may be filed until loan is more than 120 days in 
default. (12 CFR § 1024.41[f].)

No Dual Tracking

• If borrower submits complete loss mitigation application during 120-
day period after default, servicer shall not initiate foreclosure process 
until borrower is denied for (or rejects) all loss mitigation options or 
fails to perform under a loss mitigation agreement.
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NY Mortgage Servicing Regulations
3 NYCRR Part 419

• New York has adopted some very robust mortgage servicing rules.  The 
highlights are:

• 3 NYCRR § 419.7(j) – “A servicer shall not require a homeowner to waive legal claims 
and defenses as a condition of a loan modification, reinstatement, forbearance or 
repayment plan.”

• 3 NYCRR § 419.7(d) – Better protections than under RESPA for borrowers who have 
been denied a loan modification, including the right to obtain “the result of any 
evaluation of the net present value of a loan modification performed by the servicer.”

• 3 NYCRR § 419.10(b)(5) - “Structure loan modifications to result in payments that are 
reasonably affordable and sustainable for the borrower at the time the modification is 
made.”

• Generally, see Part 419: An Overview of New York State’s Mortgage 
Servicing Rules at https://empirejustice.org/training_post/part-419-an-
overview-of-new-york-states-mortgage-servicing-rules/

Escalations

Complaints about mortgage servicers may be submitted to:

• CFPB Submit Complaint 
https://www.consumerfinance.gov/complaint/

• New York State Department of Financial Services 
https://www.dfs.ny.gov/
1-800-342-3736
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Residential Foreclosure Actions Consumer Bill of Rights 
 
  
This Consumer Bill of Rights provides guidance to homeowners facing foreclosure in New York.  A 
foreclosure is a lawsuit, and homeowners should seek assistance from an attorney or housing 
counselor in exploring potential legal defenses to the suit.  Homeowners should also know their 
general rights and obligations highlighted below. 
 
Throughout the Foreclosure Process 
 
You have the right to stay in your home and the duty to maintain your property unless and until a 
court orders you to vacate.  If you abandon your home, the plaintiff (bank or mortgage servicer) may 
be able to foreclose on your property through an expedited process in court.  To prevent this outcome, 
stay in your home and carefully review and respond to documents you receive from the plaintiff or 
the court in your foreclosure case.  A failure to respond or appear in court when required to do so 
could make it easier for the plaintiff to show that your property is vacant and abandoned, which 
could put you at risk of an expedited foreclosure. 
 
You have a right to be represented by an attorney and may be eligible for free legal or housing 
counseling services.  For free legal services available in your area, visit “Consumers, Mortgage and 
Foreclosure” on the New York State Department of Financial Services website at www.dfs.ny.gov.   
 
You have a right to be free from harassment or foreclosure scams.  Strongly consider consulting with 
an attorney or housing counselor, if available, before signing any papers. If you are the target of 
harassment or fraud, contact the New York State Department of Financial Services either online or by 
calling the Consumer Hotline at (800) 342-3736. 
 
You have a right to avoid foreclosure if you repay your loan in full at any time prior to the sale of your 
home, or if you negotiate a settlement with the plaintiff. 
 
Before a Foreclosure Action Begins in Court 
 
You have a right to be notified at least 90 days before a foreclosure suit is filed informing you that 
you are in default and at risk of foreclosure.  
 
You have the right to explore “loss mitigation” options that may allow you to keep your home and avoid 
litigation. The bank or mortgage servicer is required to help you understand your loss mitigation options. 
 
If you have submitted a completed loss mitigation application, your bank or mortgage servicer must finish 
its review of your application before proceeding with the foreclosure suit. 
 
Once a Foreclosure Action Begins 
 
You have the right to receive a copy of the legal papers in the foreclosure lawsuit when it begins.  This is 
known as “service” of the Summons and Complaint. 
 
You must respond to the Summons and Complaint with an “Answer” within 20 days after you have been 
personally served, and within 30 days if served on you by other means.  The Answer is your opportunity 
to state your defenses.  You should consult with an attorney or housing counselor for help in this 
process. 



 
 
You have a right to participate in all court proceedings related to your case, including the mandatory 
settlement conference, which is required by New York law.  For information about the mandatory 
settlement conference, visit the “Mandatory Settlement Conference” section of the New York State 
Department of Financial Services website located at www.dfs.ny.gov. 
 
You have an obligation to appear at all scheduled court appearances.  If you fail to appear, you risk 
losing important rights, which could lead to the loss of the case and your home. 
 
You have a right to request court permission to proceed without paying court costs. 
 
At the Mandatory Settlement Conference  
 
You have a right to an explanation of the nature of the foreclosure action against you. 

 
Both parties have an obligation to bring all necessary documents to the settlement conference.  For a 
general list of required documents, visit the “Mandatory Settlement Conference” section of the New 
York State Department of Financial Services website located at www.dfs.ny.gov. 

Both parties must negotiate in “good faith”, which means honestly and fairly. If you fail to do so, you 
may lose the opportunity to pursue a court-supervised settlement.  If the bank or mortgage servicer fails 
to do so, the court may impose similarly significant penalties. Negotiating in good faith does not require 
either party to settle. 
 
If you previously failed to submit an Answer, you will be given an extra 30 days to do so at the 
settlement conference. 
 
After Settlement Agreement or Fully Executed Loss Mitigation Agreement 
 
Within 90 days of finalizing a settlement, the lis pendens designation on your property, which warns 
people that title to your property is in dispute, must be lifted. 
 
You may be responsible for additional taxes if you reach a settlement that includes debt forgiveness. 
Seek advice from a tax professional about any resulting tax consequences.  
 
After Judgment of Foreclosure & Sale 
 
Upon a judgment of foreclosure and sale, the new owner can seek to evict you from the property.  
 
If the home is resold for more than what you owe, you have a right to file an application with the court 
for the surplus funds, subject to certain deadlines.  It is important to seek help from a legal service 
provider if you believe you are owed a surplus.  
 
If the home is sold for less than what you owe, the lender may file an application for a judgment 
against you for the difference, known as a deficiency judgment. You may have the right to contest 
the amount of any deficiency judgment, including interest and penalties. 

http://www.dfs.ny.gov/
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Loss Mitigation Basics
GSE Loans, FHA‐Insured Loans 

& More!

An Introduction to Foreclosure Prevention Legal Practice
January 13, 2023

Nassau Suffolk Law Services Committee, Inc.
Kathleen Crean Maher, Esq. (she/her/hers)
516.292.8100, ext. 3145
kmaher@nsls.legal

Terms

GSE - Government-Sponsored Enterprise – a quasi-government entity (long version 
explanation in resource materials)
FHA - The Federal Housing Association (“FHA”) insures private lenders against loss to 
encourage lenders to make loans to low to moderate income borrowers. FHA loans have 
unique features for loss mitigation (e.g. the “partial claim”)
Partial Claim (FHA Loans) - A payment made by FHA to a servicer for application to 
borrower’s defaulted account (it’s an insurance payment)
Loss Mitigation Waterfall - The ordering of loss mitigation options; generally divided into 
retention & non-retention options
Loan Modification - A change in the financial terms of a loan 1.) the amount (principal 
balance), 2.) the interest rate, and 3.) the payment term (# of years to repay); the primary 
loss mitigation tool for borrowers in default
Forbearance - Temporary pause in borrower’s obligation to make payments. The amount 
accrued during the forbearance is due at the end of the forbearance period
Deferral - Amounts of a mortgage loan that are held in a balance at 0% interest rate until 
the end of a loan 

INDENTIFY THE INVESTOR/OWNER OF THE LOAN

In order to determine what loss mitigation options are available to a 
borrower you must determine who the investor/owner of the loan is.

1. Fannie Mae (Federal National Mortgage Association) (GSE)

2. Freddie Mac (Federal Home Loan Mortgage Corporation) (GSE)

3. Federal Housing Administration (FHA) (Government Insured Loan)

4. Department of Veterans Affairs (VA) (Government Insured Loan) 

5. U.S. Department of Agriculture’s Rural Housing Service (USDA) 
(Government Insured Loan)

6. Private Lender/Trusts
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TIPS TO DETERMINE WHO OWNS THE LOAN

To determine who owns the loan, use these tips:

1. Fannie Mae: Go to www.knowyouroptions.com/loanlookup

2. Freddie Mac: Go to https://ww3.freddiemac.com/loanlookup

3. FHA: Look at monthly statements for an itemized charge for FHA 
insurance. Or look for a box checked off as “FHA insured” on settlement 
statement.

4. VA-insured: Loans and billing statements identify VA insurance.

5. RHS guaranteed loan: Closing documents will reference RHS insurance 
coverage.

FANNIE MAE & FREDDIE MAC LOANS
(the “GSE”s) LOSS MITIGATION OPTIONS

Home Retention Options

• Repayment plans - Fannie Mae and Freddie Mac may offer a repayment plan to 
eligible borrowers who have shown a hardship; plan can be for a period of up to 1 
year* (regular mortgage payment PLUS and a portion of the arrears must be 
made each month).

• Forbearance plans A forbearance plan allows for reduced or suspended 
payments for a fixed period of time (full payment is due at the end of the 
forbearance period). 

• Flex Modification As of October 1, 2017, Flex Modification replaced: the GSEs’ 
version of HAMP, the GSE Standard Modification and the GSE Streamlined 
Modification.

*Occasionally longer than one year

N.B. FHA HAMP Modification still exists

The Flex Modification(Generally)

1. The Flex Modification is Fannie and Freddie’s primary loss mitigation option 
for borrowers who want to keep their homes but are facing a long-term 
hardship (disability, the death of a spouse, or divorce).

2. Servicer can offer a “Flex Mod” in response to a loss mitigation application, or 
a servicer can offer this option unsolicited, based on its unilateral 
determination that the borrower qualifies. There is minimal reliance on 
borrower information.

3. The Flex Mod is based on the Servicer’s Unilateral Evaluation.
4. Fannie and Freddie require that their servicers review all borrowers for 

eligibility for a Flex Mod when a borrower is between 90 and 105 days behind 
in payments (they can also do this review a second time later). 
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The Flex Modification(Generally)

5. Borrowers with mortgage loans < 90 days delinquent:
• Must submit a complete Borrower Response Package (“BRP”)
• Will be evaluated for Flex Mod which will target a 20% payment reduction

6. Borrowers with mortgage loans 90 or more days delinquent:
• Not required to submit BRP

• Will be evaluated for Flex
• Mod which will target a 20% payment reduction

A Flex Mod application can be made so long as a foreclosure sale has not yet 
occurred. If the initial, completed application is submitted at least 37 days 
before a scheduled foreclosure sale, the foreclosure must be delayed.

The Flex Modification Terms

The flex modification involves four changes to your loan terms. 
1. First the servicer adds the arrears to the unpaid principal balance (i.e. capitalizes 

arrears), so client repays past due amounts gradually each month over the full term 
of the loan. 

2. Second, as long as your equity in the home is less than 20% of the home’s current 
market value, the servicer reduces your interest rate to a current national market 
rate. **this is different in the COVID-19 Flex Mod**

3. Third, the servicer extends the repayment term of your loan to forty years from the 
date of the modification, thus reducing your monthly payments. 

4. Borrower is charged interest only on part of the principal balance. Which part? - The 
amount of your outstanding principal on the loan that exceeds your home’s current 
market value, called principal forbearance; the remainder of your loan principal is a 
zero-interest loan.

General Eligibility Requirements 

Not eligible if: 
• Had more than 3 prior mods, any type 
• Past Flex Mod default (trial plan or permanent) within past 12 months 
• In compliance with other loss mit. option 
“Hardship” certification 
• No if offer based on servicer’s unilateral evaluation 
• Yes, if based on BRP (it’s part of the form) 
Can still apply and be found eligible for Flex Mod if: 
• Received a Flex Mod offer in the past and did not accept it. 
• Applied in the past and found not eligible but now determined to be eligible

• Now have changed circumstances, or

• Past eligibility determination was erroneous 
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Trial Period Plan (“TPP”)

If borrower is determined to be eligible, servicer will offer 
a trial plan

• Duration 3-4 months 
• No signed document until final (permanent) modification
• No documents due during trial period- just make payments 

&then sign permanent modification agreement
• Foreclosure action will be stayed while borrower is in compliance 

with TPP terms 

CLE Code

Some Differences between COVID Flex Mods & 
Standard Flex Mods 

Covid-19 Flex Mod
• ➢ COVID related hardship; and 
• ➢ Current or less than 2 months delinquent as of 3/1/2020; and 
• ➢ 90+days delinquent at time of evaluation; or 
• ➢ Are 60+ days delinquent as of evaluation and have completed a COVID-19 Payment 
Deferral w/i the past 6 months ○ No application 
• ➢ Previous mods not counted COVID-19 Flex Mod Standard Flex Mod 
Standard Flex Mod
• ➢ Any hardship that affected ability to pay mortgage (in BRP) 
• ➢ No specific date for delinquency 
• ➢ Must be 60+ days delinquent or imminent default requires application if < 90 days      
delinquent 
• ➢ If 90+ days delinquent ○ eligible for streamlined 
• ➢ Cannot be modified 3+ times or fail flex mod. w/i 12 month

GSE Non-retention Options/Graceful Exits

1. Fannie and Freddie may propose a “short sale” that offers you benefits if your 
home is worth less than the mortgage balance. 

2. Fannie or Freddie will accept the sale proceeds to satisfy your mortgage, even 
if the proceeds are less than the amount owed. 

3. Servicers are authorized to provide relocation assistance up to $3,000 in 
connection with these options.

4. Tax consequences of Short Sales (or Deeds in Lieu). Many short sales and 
“deeds in lieu of foreclosure” cancel part of your debt, which has tax 
implications since forgiveness of debt can be treated as taxable income in the 
year the forgiveness took place.
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FHA-INSURED MORTGAGES
LOSS MITIGATION OPTIONS

It is important to note that HUD did not cancel its version of the Home 
Affordable Modification Program (HAMP). In fact, FHA-HAMP is the 
centerpiece of HUD’s program.

Repayment plan & forbearance agreement may be available – they work same 
way as they do for Fannie and Freddie.

Effective August 17, 2021, there is a new chart to use to determine the proper 
loss mitigation option for a borrower. (The chart is one of the attachments). It is 
now formatted as a list of yes-or-no questions. The HUD Handbook text before 
and after the chart fills in important eligibility details. 

FHA-HAMP Program

To qualify for the FHA-HAMP program:
1. the property must be owner-occupied 
2. The borrowers must be in default (or at imminent risk of default)
3. Borrowers who have received a chapter 7 bankruptcy discharge and did not 

reaffirm their mortgage debt are eligible for FHA-HAMP, as are borrowers currently 
in bankruptcy

4. Borrowers are limited to one permanent FHA-HAMP modification in a two-year 
period.

Who Qualifies for the FHA-HAMP Program?
If NOT excluded by one of the threshold tests above, the servicer must evaluate you for 
FHA-HAMP which can permanently reduce your monthly payments.
• Every time you face a defaulted FHA loan, verify that borrower was reviewed 

FHA-HAMP Program
FHA-HAMP borrowers MUST be eligible for FHA-HAMP. If not eligible, borrower 
might only qualify for a repayment plan or a forbearance agreement (which do not 
permanently change loan terms). 

FHA-HAMP uses a formula to determine eligibility for a loan modification, based on 
client’s income and loan payment.

Once this loan modification is determined, borrower will be offered a three-month 
trial plan on the newly reduced payments. If payments are made on time, a 
permanent modification will be offered with the new, lower mortgage payments. 
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Three situations where a repayment plan or a 
forbearance agreement will be offered instead 

of the FHA-HAMP program: 

1. If borrower has not experienced a verified loss of income or increase in living 
expenses, the servicer must offer you a short-term repayment plan or forbearance 
agreement instead of an FHA-HAMP Mod. 

2. If borrower does not have “continuous income” that is reasonably likely to continue 
through at least the next twelve months. (Continuous income includes employment 
income, pensions, Social Security, disability, veterans’ benefits, and child support 
payments).

3. If borrower has too much income, she can be forced into a repayment agreement of 
up to six months. This happens if you have sufficient net income left after you pay 
your normal monthly living expenses and your recurring monthly debt, so that you 
can handle a repayment agreement that will bring you current within six months. In 
addition, if your current total mortgage payments take up less than 31% of your 
gross income, you must also be considered for a repayment plan of up to six months.

LOSS MITIGATION OPTIONS                                   
FHA’s COVID‐19 OPTIONS

As of May 7, 2021, FHA requires mortgagees to review borrowers for the 
COVID-19 loss mitigation options upon the completion or expiration of 
the borrower’s forbearance period; it is permissible for mortgagees to 
begin reviewing borrowers for COVID-19 loss mitigation options at any 
point prior to the completion or expiration of their COVID-19 or other 
pandemic-related forbearance periods. 

• No submission of financial documents is needed
• The borrower “indicates” that the relevant option is affordable. ▪

Borrowers can have more than one COVID-19 option if needed. 
• A Trial Payment Plan (TPP) is not required for a Borrower to be 

eligible for the COVID-19 Recovery Options.

Advance Loan Modification (ALM)

Advance Loan Modification (ALM) is a new blind loan modification 
program.

1. The servicer reviews their portfolio of loans that are within 30 days of the 
expiration of the forbearance.

2. Additionally, servicers review borrowers who are 90 or more days delinquent 
and not on COVID-19 Forbearance. 

3. This was the procedure required through through the termination of the 
COVID-19 National Emergency 

The ALM is separate from the COVID-19 waterfall – borrowers should receive an offer of 
the ALM if they fit the criteria.
Otherwise, borrowers should be reviewed under the COVID-19 waterfall (to follow)
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Advance Loan Modification  (“ALM”)

The servicer sends out a modification offer if pre-set 
modification terms generate a minimum of 25% reduction in 
principal and interest payment

The standard modification involves:
• Capitalizing arrears
• Extending the payment term to 360 months
• Reducing the interest rate to the “Market Rate”*;the rate 
will be rounded to the nearest one-eighth of 1 percent 
(0.125 percent) 

*defined as the Primary Mortgage Market Survey (PMMS)

COVID-19 Waterfall

Option 1 - COVID-19 Recovery Standalone Partial Claim

The COVID-19 Recovery Standalone Partial Claim seeks to reinstate the mortgage with the use of a 
Partial Claim for Borrowers impacted by COVID-19 who can resume their Mortgage Payments.

• The partial is a 0% interest loan from HUD.

• There are no monthly payments on the partial claim

• Previous partial claims can impact eligibility

FHA loss mitigation does not provide unlimited access to partial claims. There is a statutory 
maximum on partial claims, which is 30% of the unpaid principal balance at the time of the first 
partial claim. ▪ Mortgagee Letter 2021-18 imposes a separate limit for a COVID-19 Recovery 
Standalone Partial Claim, the Partial Claim must not exceed 25 percent of the unpaid principal 
balance as of the date of default at the time of payment of the initial Partial Claim less any 
previous Partial Claims paid.

COVID-19 Waterfall

Option 2 - COVID-19 Recovery Modification

Servicers can review the borrower for the COVID-19 Recovery Modification. This 
modification targets a 25% reduction in the principal and interest payment. But the 
COVID-19 Recovery Modification is not automatically offered like the ALM. 

This option allows for the combination of a partial claim and loan modification to 
achieve 25% reduction of payment. Otherwise, the modification is similar terms to the 
ALM
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FHA Non-retention Options/Graceful Exits

Non-retention Options
• Short Sales and Deeds in Lieu of Foreclosure. FHA also provides for a short sale with certain 

limitations, (client sells home and uses the proceeds to satisfy the mortgage even though the sale 
proceeds are less than the amount owed on the loan). 

To qualify for an FHA short sale borrower must document the financial hardship. No documentation is 
needed if you occupy the property, are ninety days or more delinquent, and have a credit score below 620. 
Home must be sold within four months of your approval (can be extended for two more months if there is 
a signed purchase and sale agreement. The FHA will provide you with an incentive payment of up to 
$3,000 when you complete the short sale.

• FHA offers a “deed in lieu of foreclosure” option that lets you transfer your home voluntarily to the 
FHA in exchange for a release from all your obligations under the mortgage. You must submit 
verification of hardship, and a complete application with calculation of your cash reserves. 

The FHA pays you $2,000 for completing a deed in lieu. However, if there are any other liens on the 
property, the payment may be used to help pay off those liens. 
Short sales and deeds in lieu of foreclosure can have tax implications as mentioned earlier in GSE Section 
of Presentation. 
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