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When Will SSA Finally Replace the D.O.T.? 

Advocates who represent claimants in 
disability claims before the Social Se-
curity Administration (SSA) know all 
too well the frustrations of dealing 
with the outdated Dictionary of Occu-
pational Titles. The D.O.T., as it fond-
ly called, is a compilation of job titles 
and requirements first published by the 
Department of Labor in 1938. Most 
entries have not been updated since 
1977. Yet Administrative Law Judges 
(ALJs) and other SSA adjudicators, as 
well as the vocational witnesses upon 
whom they rely, still depend on it at 
Step Five of SSA’s Sequential Evalua-
tion process when deciding if there are 
a sufficient number of jobs that a 
claimant can perform. Advocates esti-
mate that tens of thousands of claims 
are denied nationally based on this out-
dated data for numerous jobs that are 
clearly obsolete. How many advocates 
have confronted vocational testimony 
about allegedly numerous nut sorter or 
addresser jobs? 
 
A December 27, 2022 article in the 
Washington Post chronicles the dis-
heartening saga of SSA’s efforts to 
replace the D.O.T. SSA has been de-
liberating since the 1990s how to re-
vise the list of occupations to reflect 
jobs that actually exist in the modern 
economy. But promises to Congress 
and $250 million later, SSA is still re-
lying on the D.O.T. An interactive sys-
tem built by the Bureau of Labor Sta-
tistics for SSA using a national sample 
of 60,000 employers and 440 occupa-
tions covering 95 percent of the econo-
my sits unused. Instead, SSA claims it 

is working on its own data source 
“informed” by the Department of La-
bor. SSA plans to ask the labor bureau 
to refresh its occupational information 
every five years. The next wave is 
scheduled to start in 2023 at a cost of 
$167 million, auditors found. But the 
costs of SSA’s efforts to date have 
been questioned by both the General 
Accountability Office (GAO) and an 
audit by SSA’s Inspector General.  
 
According to Lisa Rein of the Wash-
ington Post, SSA’s lack of progress 
has been compounded by a number of 
factors, including a power vacuum at 
SSA that can delay costly projects. In 
the past two decades, SSA has had six 
acting commissioners and only three 
Senate-confirmed commissioners. And 
any decision on a new system is 
fraught with political considerations. 
Will it result in a tightening of eligibil-
ity and be used to deny more claims?  
 
The harm done in basing disability de-
cisions on these outdated vocational 
considerations is further compounded 
by the vagaries of vocational testimo-
ny. Advocates are all too familiar with 
the lack of data supplied by vocational 
witnesses to support their testimony as 
to the availability of jobs. Rein cites 
the “blistering” dissent by Justice Neil 
Gorsuch in the Supreme Court’s 2019 
Biestek decision upholding agency de-
cisions even when vocational witness-
es refuse to divulge the data upon 
which they relied.  
 

(Continued on page 2) 

http://www.empirejustice.org
https://www.washingtonpost.com/politics/2022/12/27/social-security-job-titles-disabled-applicants-obsolete/
https://www.gao.gov/assets/gao-12-511t.pdf
https://oig-files.ssa.gov/audits/summary/A-01-15-15035_summary.pdf
https://casetext.com/case/biestek-v-berryhill-2
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In the meantime, SSA continues to rely on jobs that 
are clearly obsolete. Rein cites a 2011 SSA study 
finding that among the jobs most commonly cited in 
denying claims was “addresser.” According to advo-
cates, not much has changed since then. Kevin Lieb-
kemann, Chief Counsel for Disability Rights and Vet-
erans’ Rights at Legal Services of New Jersey 
(LSNJ), has developed training materials for advo-
cates to use when cross-examining vocational wit-
nesses about some of these more notorious jobs. Kev-
in, who was quoted in the Washington Post article, 
made available sample scripts, including cross on the 

infamous Surveillance System Monitor position, 
when he presented a training on these issues for DAP 
advocates.  
 
Contact Maia Younes at:myounes@empirejustice.org 
to obtain the scripts and other materials. Future DAP 
trainings covering cross-examination of vocational 
witnesses are being planned.   

(Continued from page 1) 

When Will SSA Finally Replace the D.O.T - Continued 

SSA & USDA Renew SNAP Agreement 

The Social Security Administration (SSA) and the 
United States Department of Agriculture (USDA) 
recently updated its memorandum of understanding, 
which is renegotiated every five years.  According to 
SSA’s December 8, 2022 press release, the agencies 
will enhance their commitment to help people access 
Supplemental Nutrition Assistance Program (SNAP) 
benefits.  SSA will continue to notify Supplemental 
Security Income (SSI) applicants and recipients of 
their eligibility for SNAP.  If everyone in a household 
is applying for or receiving SSI, SSA will help them 
apply for SNAP.  Under the new agreement, the agen-
cies will pilot alternatives to outdated paper-based 
application processes and collect data to inform fu-
ture improvements.  Electronic applications and tel-
ephonic signatures for SNAP applications will be 
expanded.  SSA will also provide additional data to 
USDA on the number of SSI applicants not receiv-

ing SNAP and at what point they drop out of the 
application process.  
 
Advocates may want to ask clients about the extent 
to which SSA is helping claimants access SNAP 
benefits.  

2023 SSI Benefits Chart Available 

As reported in the October 2022 issue of this newsletter, this year’s cost-of-living (COLA) increase is at a     
historic level of  8.7%, the highest since 1981. The Supplemental Security Income (SSI) Benefits Level Chart 
published by New York’s Office of Disability and Temporary Assistance (OTDA) has been updated for 2023 
and is available here, reflecting a monthly SSI benefit rate increase of $73, from $841 to $914. The SSI rate for 
couples will increase from $1,261 to $1,371.  The New York State Supplement (SSP) will remain the same. 

https://www.ssa.gov/oidap/Documents/PRESENTATION--TRAPANI%20AND%20HARKIN--OIDAP%2005-04-11.pdf
mailto:myounes@empirejustice.org
https://www.ssa.gov/news/press/releases/2022/#12-2022-2
https://empirejustice.org/wp-content/uploads/2022/10/October-2022DAPNews-Final.pdf
http://otda.ny.gov/policy/directives/2019/INF/19-INF-06-Attachment-1.pdf
https://otda.ny.gov/programs/ssp/2023-Maximum-Monthly-Benefit-Amounts.pdf
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SSA Updates Website 

On December 6, 2022, the Social Security Admin-
istration (SSA) launched a redesigned website at 
www.ssa.gov.  According to SSA’s press release, the 
new website will prioritize customer service.  The 
website, which is visited by over 180 million people a 
year, has a new homepage and design.  Advocates 
who relied on the previous website to research SSA’s 
rules and regulations will find the same resources, 
including the POMS and Emergency Messages, by 
scrolling to the bottom right of the home page and 
clicking on “Research and Policy” under “About.” 
 
In its press release, SSA touts its new interactive 
tools, many of which appear on the homepage.  For 
example, people can check eligibility for benefits or 
replace social security cards online.  SSA reminds 
visitors, however, that actual cards are rarely neces-
sary if they know their Social Security Numbers, or 
SSNs.  People can apply for Social Security benefits 
online, although applications for Supplemental Secu-
rity Income (SSI) can only be started online.  After 
the claimant provides basic information, an SSA rep-
resentative will schedule an appointment to complete 
the application.   
 
SSA began efforts to streamline this process last year 
with its protective filing date online tool, as discussed 

in the April 2022 edition of this newsletter.  Query 
whether SSA has the information technology (IT) 
infrastructure to improve functionality and expand 
these online services in a meaningful way?  A Re-
search Portfolio on Social Security’s IT Moderniza-
tion, published in December 2022 by the Social Se-
curity Advisory Board, highlights some of SSA’s IT 
challenges.   
 
SSA emphasizes that it wants to improve self-

service capability to avoid people calling or visiting 
an office so Social Security staff can focus on those 
visitors who need in-person assistance.  SSA, like 
other federal agencies, is under pressure to improve 
customer service.  President Biden issued EO 
14058, Transforming Federal Customer Experience 

and Service Delivery To Rebuild Trust in Government 
on December 13, 2021.  In response to that EO and in 
conjunction with  EO 13985 on Advancing Racial 
Equity, SSA announced in its April 2022 Equity Ac-
tion Plan, discussed in more detail in the April 2022 

edition of this newsletter, that it planned to create a 
Customer Experience office.  To date, a search of 
SSA’s newly launched website does not indicate such 
an office has been established. 

http://www.ssa.gov
https://www.ssa.gov/news/press/releases/2022/#12-2022-1
https://empirejustice.org/wp-content/uploads/2022/05/April2022DAPnews-FINAL.pdf
https://www.ssab.gov/wp-content/uploads/2022/12/it-speaker-series-summary.pdf
https://www.ssab.gov/wp-content/uploads/2022/12/it-speaker-series-summary.pdf
https://www.ssab.gov/wp-content/uploads/2022/12/it-speaker-series-summary.pdf
https://www.federalregister.gov/documents/2021/12/16/2021-27380/transforming-federal-customer-experience-and-service-delivery-to-rebuild-trust-in-government
https://www.federalregister.gov/documents/2021/12/16/2021-27380/transforming-federal-customer-experience-and-service-delivery-to-rebuild-trust-in-government
https://www.federalregister.gov/documents/2021/12/16/2021-27380/transforming-federal-customer-experience-and-service-delivery-to-rebuild-trust-in-government
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.ssa.gov/open/materials/SSA-EO-13985-Equity-Action-Plan.pdf
https://www.ssa.gov/open/materials/SSA-EO-13985-Equity-Action-Plan.pdf
https://empirejustice.org/wp-content/uploads/2022/05/April2022DAPnews-FINAL.pdf
https://empirejustice.org/wp-content/uploads/2022/05/April2022DAPnews-FINAL.pdf
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As reported in the October 2022 issue of the Disabil-
ity Law News, the Supreme Court has amended the 
Federal Rules of Civil Procedure (FRCP) to include 
new supplemental rules for Social Security Appeals. 
In addition to mandating the time allotted for filing 
briefs (30 days), the supplemental rules also instituted 
electronic service of process by plaintiffs. The Social 
Security Administration (SSA) announced a final rule 
this month related to those changes.  

 

The Federal Register notice amends 20 C.F.R. 
§423.1, clarifying that electronic service will be ac-
cepted in accordance with the supplemental federal 
rule implemented on December 1, 2022. Once the 
plaintiff files a complaint, the district court will effec-
tuate service by transmitting a “Notice of Electronic 
Filing” to the Office of General Counsel (OGC) and 
U.S. Attorney’s office. This practice will apply in all 
individual claims for benefits under title II, VIII, or 
XVI of the Act and individual claims for a Medicare 
Part D subsidy under title XVIII of the Act, including 
those in which the complaint is not filed electronical-
ly, presumably by pro se plaintiffs. Although some 
district courts within the Second Circuit were already 
using electronic service per their local rules, others 
were not. Advocates practicing in district courts that 
were still using “snail mail” service report the courts 
began to use the new procedure for cases filed after 
December 1st.  

 

The notice also explains the recent reorganization of 
SSA’s Office of General Counsel (OGC), which has 
been centralized. The Regional OGC offices “no 
longer exist.”  There are now five offices within 

OGC: the Office of Legal Operations (OLO), the Of-
fice of General Law, the Office of Privacy and Dis-
closure (OPD), the Office of Program Law, and the 
Office of Program Litigation.  The mailing addresses 
of the former regional offices have been removed. 
Any communications with OGC should now be     
directed to the SSA or the Commissioner of Social 
Security and should be sent to the Office of the Gen-
eral Counsel, Social Security Administration, 6401 
Security Boulevard, Baltimore, MD 21235. These 
communications include, for example, summonses 
and complaints to be served by mail in cases that do 
not involve claims described above such as cases un-
der the Federal Tort Claims Act and requests for rec-
ords and testimony. 

Service of Process Rules Amended for Federal Court Appeals 

https://empirejustice.org/wp-content/uploads/2022/10/October-2022DAPNews-Final.pdf
https://www.federalregister.gov/documents/2023/01/10/2023-00081/service-of-process-and-updated-addresses-for-certain-communications-with-the-agency
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ABLE Account Eligibility Expanded 

Achieving a Better Life Experience (ABLE) Accounts, 
which help people with disabilities save money and 
keep federally funded disability benefits, underwent a 
major change in 2022. The features of a bipartisan bill 
originally introduced by Senator Bob Casey (D-PA) in 
August 2022, were passed as part of the omnibus ap-
propriations bill and signed into law by President 
Biden on December 29th.  The original ABLE Act of 
2014, also sponsored by Senator Casey, allowed indi-
viduals who became disabled prior to age 26 save mon-
ey for disability related expenses.  
 
The new law expands eligibility to individuals who 
became disabled prior to 46 years of age. The U.S. 
Senate Special Committee on Aging estimates this 
change will affect over six million Americans. The 
changes will go into effect for tax years starting after 
December 31, 2025, and will allow individuals who 

receive SSI to save up to $15,000 a year (maximum 
$100,000) in an ABLE account in any of the 43 states 
or District of Columbia that administer the accounts as 
a 529A tax advantage plan. See the ABLE Age Adjust-
ment FAQ and the January 2023 NOSSCR Forum for 
more information. 

The Social Security Administration (SSA) is elimi-
nating the use of Centralized Scheduling Units 
(CSUs) to schedule Administrative Law Judge (ALJ) 
hearings.  Several years ago, SSA expanded a pilot 
program that removed responsibility for scheduling 
hearings from the Offices of Hearings Operation 
(OHOs) to a centralized system.  Advocates were 
asked to email their availability for hearings five 
months in advance along with any special requests 
(e.g., no more than two hearings per day).  While the 
program had its supporters, many advocates found the 
requirements of the program difficult to manage. 
 
The change will return the responsibility of schedul-
ing hearings to the OHOs, and the CSUs will be    
dissolved at the end of February 2023. OHO repre-
sentatives will be trained to use the same scheduling 
system, however.  Advocates will be asked to contin-
ue sending their availability in the same manner as 
before, using 
NY.R1.R2.Rep.Unavailability.Mail@ssa.gov.  Some 
advocates in Region 1 have already noticed the 
change as they received reminder emails in December 
and January from SSA’s regional office.  NOSSCR 
reports that OHO has been developing a new schedul-

ing system, an enhanced representative availability 
process (ERAP), scheduled for roll-out in the Spring. 
SSA will offer a live training session at NOSSCR’s 
annual conference in Washington, DC, in May. 

Centralized Scheduling Units: We Hardly Knew Ye! 

https://www.aging.senate.gov/imo/media/doc/One%20Pager%20-%20The%20ABLE%20Age%20Adjustment%20Act%20(S.331).pdf
https://www.aging.senate.gov/imo/media/doc/One%20Pager%20-%20The%20ABLE%20Age%20Adjustment%20Act%20(S.331).pdf
mailto:NY.R1.R2.Rep.Unavailability.Mail@ssa.gov
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Regulations 

SSA to Incorporate Inclusive Language in Documents 

The Social Security Administration (SSA) has di-
rected its employees to incorporate inclusive lan-
guage in all the agency’s written materials as those 
materials are drafted and updated.  In Emergency 
Message (EM) 22052, effective September 22, 2022, 
SSA explains this directive is in keeping with admin-
istration and agency priorities to provide a service 
that reflects the diversity of customers.  
 
Inclusive language is defined as language that reflects 
recognition of diversity and fosters participation by 
all:  
 

Inclusive language promotes respect by placing 
individuals first, over characteristics. Inclusive 
language is particularly important for individu-
als in underrepresented communities and those 
who have been historically affected by inequal-

ity, including, but not limited to people of col-
or, migrants, women, individuals who identify 
as LGBTQI+, older individuals, individuals 
with disabilities and individuals experiencing 
persistent poverty or homelessness.  
 

Authors are directed to a new section of the internal 
Quality Initiative for Commissioner’s Correspond-
ence (QUICC) Handbook, Incorporating Inclusive 
Language in Internal & External-Facing Documents 
and Resources for guidance – a resource not availa-
ble to the public. The EM indicates that the directive 
will apply to all internal and external documents, in-
cluding disability decisions. It does acknowledge, 
however, that adjudicators may continue to use the 
term “disabled” when making findings for purposes 
of disability claims.  

Send Us Your Decisions! 

Have you had a recent ALJ or court decision or SSA update that you would like to see reported in an upcoming 
issue of the Disability Law News?   
 
We would love to hear from you! 
 
Contact Jennifer Karr, jkarr@empirejustice.org or Emilia Sicilia, esicilia@empirejustice.org  

https://secure.ssa.gov/apps10/reference.nsf/links/09222022114501AM
https://eis.ba.ssa.gov/coss/assets/materials/quicc/incorporating-inclusive-language-internal-and-external-documents-resources.docx
https://eis.ba.ssa.gov/coss/assets/materials/quicc/incorporating-inclusive-language-internal-and-external-documents-resources.docx
https://eis.ba.ssa.gov/coss/assets/materials/quicc/incorporating-inclusive-language-internal-and-external-documents-resources.docx
mailto:jkarr@empirejustice.org
mailto:esicilia@empirejustice.org
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Court Decisions 

The Court of Appeals for the Second Circuit has added 
to its list of recent cases reaffirming the “treating physi-
cian rule,” previously codified at 20 C.F.R. §§ 404.1527 
& 416.927. [See the January 2017 edition of this news-
letter discussing the 2017 changes to the evaluation of 
opinion evidence for applications filed after March 27, 
2017, codified at 20 C.F.R. §§ 404.1520c & 416.920c.]  
In a recent summary order, the court found that the Ad-
ministrative Law Judge (ALJ) determination that the 
plaintiff’s longtime podiatrist was not an acceptable 
medical source under the prior regulations was errone-
ous. The error was not harmless as it compromised the 
ALJ’s conclusions about the plaintiff’s ability to stand 
and her need for positional changes. Claudio-Montanez 
v. Kijakazi, 2022 WL 17819123 (2d Cir. Dec. 20, 2022). 
Of note, the ALJ failed to consider whether the podia-
trist’s opinion was entitled to “controlling weight” un-
der the old regulations based on the finding he was not 
an acceptable medical source.  
 
The court also found the ALJ failed to provide “good 
reasons” for assigning little weight to the treating 
source. The ALJ’s mere recitation of the facts without 
analysis was insufficient to provide a rationale. Further, 
the ALJ’s rejection of the podiatrist’s opinion that the 
plaintiff would need to elevate her feet twenty-five per-
cent of the workday and change positions every ten to 
fifteen minutes was unsupported by the record. The ALJ 
improperly set her judgment against that of a treating 
physician. The ALJ further erred in over-relying on 
some of the plaintiff’s activities, including caring for 
her mother up to eighteen hours a week. The court cited 
Colgan v. Kijakazi, 22 F.4th 353, 363 (2d Cir. 2022) in 
criticizing the ALJ for relying on activities of daily liv-
ing, especially because the plaintiff’s testimony regard-
ing her limited activities was consistent with her doc-
tor’s recommendations. She had testified that when 
helping her mother she needed a break every ten 
minutes to elevate her legs.  
 
While the circuit court affirmed the ALJ’s decision as to 
the plaintiff’s mental impairments, it found remand was 
warranted to reassess the treating source opinion regard-
ing absenteeism and off task behavior based on the 
physical impairments. On appeal, the court did not al-

low the Commissioner to rely on the contradictory opin-
ion of a reviewing physician because the ALJ did not do 
so in her opinion.  
 
Congratulations to Attorney Peter Gorton of Endicott 
for yet another victory at the Second Circuit.  

Circuit Remands for Consideration of Podiatry Opinion 

https://empirejustice.org/wp-content/uploads/2018/01/January2017DAPnews.pdf
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EDNY Remands Following Oral Argument 

Attorney Allie Noonan of Nassau Suffolk Law Ser-
vices Committee, Inc. (NSLS) is celebrating her first 
federal court victory after obtaining an order for re-
mand immediately following oral argument in the 
Eastern District of New York. In one of her very first 
cases at NSLS, Allie filed an appeal in U.S. District 
Court after her client’s case was denied at hearing 
before an Administrative Law Judge (ALJ) and the 
Appeals Council (AC) declined review. After submit-
ting her memo in December of 2021, Allie was sur-
prised to receive a scheduling order for oral argument 
just days before Thanksgiving 2022. Oral argument is 
relatively rare and not commonly ordered in individu-
al Social Security cases, at least in the District Courts 
in the Second Circuit.  
 
As an attorney new to federal court practice and with 
limited time to prepare for her first oral argument, 
Allie reached out to her supervisors, as well as DAP 
(Disability Advocacy Program) State Support for as-
sistance.  The DAP Statewide Support Attorneys, 
Emilia Sicilia and Jenna Karr of the Empire Justice 
Center, and Ann Biddle of the Urban Justice Center, 
joined Allie and her supervisors for moot arguments 
via Zoom Thanksgiving week. When oral argument 
was rescheduled by a few weeks, it allowed for more 
in-depth mock argument preparations throughout De-
cember, with coaching in how to anticipate questions 
from the court, succinctly present the case, and hone 
the most relevant arguments. Throughout the prepara-
tions, Ann Biddle reminded Allie that the oral argu-
ment should be conversational in nature.  
 
On the day of oral argument, those repeated prepara-
tions paid off. While the first few moments were 
nerve-wracking for Allie, she was able to advocate for 
her client successfully, highlighting her client’s physi-
cal and mental health impairments and the challenges 
obtaining treatment due to homelessness and limited 
resources. Allie also highlighted the ALJ’s lack of 
development of her client’s physical impairment and 
highlighted the ALJ’s complete disregard of a mental 
health interrogatory, which indicated Allie’s client 
met a listing.  
 
Following oral arguments, Judge Brian Cogan or-
dered the case remanded for further proceedings and 
development, directing the ALJ to refer the claimant 
for consultative examination and radiological studies 
of her physical health impairments. The court agreed 
more development of this homeless claimant’s case 

was needed. Further, the Judge noted the oddity of the 
extent to which the ALJ ignored and discounted the 
requested mental health interrogatories. Judge Cogan 
suggested that the prior opinion evidence regarding 
the client’s mental health be reconsidered upon re-
mand.  
 
Congratulations to Allie on obtaining a remand order 
after her first oral argument!  State Support attorneys 
Emilia Sicilia, Jenna Karr, and Ann Biddle, are avail-
able to help other DAP advocates prepare for oral ar-
gument or to assist with memoranda and other court 
pleadings. Please also look out for a federal court 
training to be held later this year. 

mailto:esicilia@empirejustice.org
mailto:jkarr@empirejustice.org
mailto:abiddle@urbanjustice.org
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The Social Security Administration (SSA) recently 
instructed its staff to treat as timely filed, for purpose 
of Goldberg Kelly protections, any Supplemental Se-
curity Income (SSI) non-disability requests for recon-
sideration received from March 17, 2020, to April 7, 
2022, while SSA’s offices were largely closed to the 
public due to the COVID-19 pandemic.  During most 
of that period, in-person service was available by ap-
pointment only and on an extremely restricted basis.  
There was – and still remain – widespread disruption 
in communications at the field offices nationwide, 
including mail and fax.  Payment continuation during 
an SSI non-disability appeal is also known as Gold-
berg Kelly benefits, after the Supreme Court case that 
established the right to advance notice of adverse  
action.   

 
The new instruction to field offices was issued on 
December 21, 2022, in an update to Emergency Mes-
sage 21064, Goldberg Kelly Payment Continuation 
Period.  As reported in the January 2022 edition of 
this newsletter, SSA had previously extended, under 
EM-21064, the timeframe for ensuring the continua-
tion of benefits during the pendency of an appeal of a 
suspension or reduction of SSI benefits.  EM-21064 
extends the period for requesting Goldberg Kelly ben-
efits from 15 to 65 days following the receipt of the 
notice of adverse action.  SSA’s regulations still pro-
vide for continuation of SSI benefits if an appeal is 
filed within 10 days of receipt, 20 C.F.R. § 416.1336.  
Regulations further provide that notice is assumed to 
have been received five days after the date.  20 
C.F.R. § 416.1503. 

EM-21064 permits more time by using an automatic 
finding of good cause based on the agency’s difficul-
ty processing submissions in a timely manner, espe-
cially during the COVID pandemic, a problem that 
SSA has acknowledged negatively impacts the SSI 
population in particular.  

 
The new EM provision related to SSA’s office clo-
sure requires that SSI non-disability appeals that meet 
the following criteria are to be considered timely filed 
and eligible to receive Goldberg Kelly payment con-
tinuation: 

 

• The reconsideration was received between March 
17, 2020, and April 7, 2022, 

• There is no indication of a filing date for the re-
consideration, and 

• The reconsideration request has not been entered 
into MSSICS, SSA’s claims system. 

 
The EM had previously noted that it faced workload 
challenges that are expected to continue past the end 
of the COVID-19 national public health emergency.  
The retention date of the EM has been extended from 
April 29, 2022, to June 21, 2023.   

Goldberg Kelly Extended for SSA Field Office Closure 

https://secure.ssa.gov/apps10/reference.nsf/links/10292021100254AM
https://secure.ssa.gov/apps10/reference.nsf/links/10292021100254AM
https://secure.ssa.gov/apps10/reference.nsf/links/10292021100254AM
https://empirejustice.org/wp-content/uploads/2022/01/January2022DAPnews-Final.pdf
https://empirejustice.org/wp-content/uploads/2022/01/January2022DAPnews-Final.pdf
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Medicaid “Unwinding” Scheduled to Begin 

Under the federal Families First Coronavirus Re-
sponse Act, existing Medicaid recipients were initial-
ly protected from benefits termination after March 18, 
2020, through the end of the COVID-19 pandemic 
public health emergency (PHE).  The PHE was re-
newed on January 11, 2023, and is now due to expire 
in mid-April.  Although it is possible the PHE will be 
extended again, some of the Medicaid protections will 
be ending soon and will impact many Social Security 
claimants. 
 
Under federal guidelines updated on January 5, 2023, 
states must initiate a renewal process for all individu-
als enrolled in Medicaid following the end of the con-
tinuous enrollment condition, a process referred to as 
“unwinding”.  Many recipients will not have returned 
a renewal for nearly 3 years, if at all, so the process 
will be unfamiliar. 
 
New York State set forth its timeline on January 13, 
2023, under which renewals will start in March 2023 
in New York City and April 2023 in the rest of the 
state.  All 7+ million Medicaid recipients will receive 
renewals over a 12-month period. 

This year, there are also significant (positive!) chang-
es to eligibility for Medicaid and the Medicare Sav-
ings Program in New York that could affect your cli-
ents.  Non-MAGI Medicaid covers people age 65 and 
over, disabled, and blind.  The increased income and 
asset limits for non-MAGI Medicaid, and increased 
income limits for the Medicare Savings Program, are 
based on percentages of the Federal Poverty Levels 
(FPLs). While the new FPLs have been released, 
counties cannot use these levels until the state Depart-
ment of Health announces them via General Infor-
mation System (GIS) messaging. As of January 1, 
2023, the 2022 FPLs are being used with the in-
creased income limits. 
 
Advocates should inform clients or other known Med-
icaid enrollees to update their address and be on the 
lookout for important Medicaid notices.  Those en-
rolled in Medicaid for the Disabled, Aged 65+, Blind 
through their local district can update their address 
with the county’s local District Social Services.  For 
questions about these changes, advocates can email 
the Health Team at Empire Justice Center at 
health@empirejustice.org.  

https://www.medicaid.gov/federal-policy-guidance/downloads/cib010523.pdf?eType=EmailBlastContent&eId=77abcefd-7fe8-43f7-a5a1-3173bdc34f29https://www.medicaid.gov/federal-policy-guidance/downloads/cib010523.pdf?eType=EmailBlastContent&eId=77abcefd-7fe8-43f7-a5
https://www.medicaid.gov/federal-policy-guidance/downloads/cib010523.pdf?eType=EmailBlastContent&eId=77abcefd-7fe8-43f7-a5a1-3173bdc34f29
https://aspe.hhs.gov/topics/poverty-economic-mobility/poverty-guidelines
https://www.health.ny.gov/health_care/medicaid/publications/pub2022gis.htm
https://www.health.ny.gov/health_care/medicaid/publications/pub2022gis.htm
mailto:health@empirejustice.org
mailto:health@empirejustice.org
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Bulletin Board 

Supreme Court Decisions 

This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court 
and the United States Court of Appeals for the Second Circuit.  These summaries, as well as earlier decisions, are also 
available at   https://empirejustice.org/resources_post/recent-2d-circuit-decisions-april-2022/ 
 
Synopses of non-precedential summary orders issued by the Second Circuit are available at:  https://empirejustice.org/
resources_post/second-circuit-update-april-2022/ 
 
We will continue to write more detailed articles about significant decisions as they are issued by these and other 
Courts, but we hope that these lists will help advocates gain an overview of the body of recent judicial decisions that 
are important in our judicial circuit. 

U.S. v. Vaello Madero, 142 S. Ct. 1539 (April 22, 2022) 

 
In an 8-1 decision, the Supreme Court held that the exclu-
sion of residents of Puerto Rico from the Supplemental 
Security Income (SSI) program does not violate the United 
States Constitution. The Court applied the rational basis 
test to find it permissible to treat residents of territories 
such as Puerto Rico differently than if they lived in a state 
because of the different tax status applicable to territories, 
an outcome authorized by the Territories Clause of the 
Constitution. The Court declined to rebuke the Insular Cas-
es, a line of case law that sanctioned the colonial relation-
ship of the U.S. to the territories, and that determined the 
full scope of the Constitution did not apply. A lone dissent 
by Justice Sonia Sotomayor described the majority deci-
sion as “especially cruel given those citizens’ dire need for 
aid.” 
 
Carr v. Saul, 141 S.Ct. 1352 (Apr. 22, 2021) 
 
The Supreme Court held that a claimant is not precluded 
from raising a legal issue for the first time in U.S. District 
Court if it was not raised before the Administrative Law 
Judge (ALJ).  The underlying issue in question in Carr and 
its companion cases was whether the ALJ was properly 
appointed under the Appointments Clause of the U.S. Con-
stitution. In the aftermath of Lucia v. Securities and Ex-
change Commission, 138 S.Ct. 2044 (2018) challenging 
the constitutionality of SEC ALJs, Carr and other plaintiffs 
challenged the legitimacy of the ALJs who had denied 
their disability claims and sought new hearings. The Com-
missioner argued the plaintiffs had forfeited their Appoint-
ments Clause challenges because they had not raised them 
before SSA during the administrative appeals process. The 
Supreme Court resolved a conflict in the circuits by hold-
ing that given the non-adversarial nature of SSA hearings, 
issue-exhaustion is not required.  

 
Smith v. Berryhill, 139 S.Ct. 1765 (2019) 
 
The Supreme Court held that an Appeals Council dismissal 
of a request for review is a final decision subject to judicial 
review.  The Court unanimously held that where the     
Appeals Council has dismissed a request for review as  
untimely after a claimant has obtained a hearing from an 
ALJ on the merits, the dismissal qualifies as a “final deci-
sion . . . made after a hearing” within the meaning of 42 
U.S.C § 405(g). It distinguished its earlier ruling in Cali-
fano v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192 
(1977), by emphasizing that as opposed to the denial of a 
request for reopening in Sanders, there had been a decision 
by an ALJ on the merits of the plaintiff’s claim. 
 
 
Biestek v. Berryhill, 139 S.Ct. 1148 (2019) 
 
In a 6-3 decision, the Court declined to adopt a categorical 
rule that a vocational expert’s supporting data must be pro-
vided in order for the testimony to constitute substantial 
evidence.  But the majority acknowledged that in some 
cases it may be possible to draw an adverse inference 
against a VE who refuses to provide supporting data.   
 
Barnhart v. Thomas, 124 S. Ct. 376 (2003) 
 
The Supreme Court upheld SSA’s determination that it can 
find a claimant not disabled at Step Four of the sequential 
evaluation without investigation whether her past relevant 
work actually exists in significant numbers in the national 
economy.  A unanimous Court deferred to the Commis-
sioner’s interpretation that an ability to return to past rele-
vant work can be the basis for a denial, even if the job is 
now obsolete and the claimant could otherwise prevail at 
Step Five (the “grids”).  Adopted by SSA as AR 05-1c. 

https://empirejustice.org/resources_post/disability-law-news-bulletin-board/
at%20www.empirejustice.org
https://empirejustice.org/resources_post/recent-2d-circuit-decisions-april-2022/
https://empirejustice.org/resources_post/second-circuit-update-april-2022/
https://empirejustice.org/resources_post/second-circuit-update-april-2022/
https://www.supremecourt.gov/opinions/18pdf/17-1606_868c.pdf
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Page 12 Disability Law News — January 2023 

Rucker v. Kijakazi, 48 F.4th 86 (2d Cir. Sept. 6, 2022) 

 
The court remanded, finding the Administrative Law Judge 
(ALJ) failed to assess the plaintiff’s mental Residual Func-
tional Capacity (RFC) properly under the under the pre 
2017 opinion evidence regulations that applied in this case, 
particularly regarding her ability to work consistently, as 
well as her limitations regarding social interactions. Vari-
ous treating sources had opined that the plaintiff, who has 
several mental impairments including low intellectual 
functioning, was extremely limited in terms of work-
related activities. The court cited Social Security Ruling 
(SSR) 85-15, which emphasizes the extent to which reac-
tions to demands of work stress are highly individualized, 
in finding the jobs relied upon by the ALJ to demonstrate 
the plaintiff could perform “simple work alone with nor-
mal supervision” were inadequate simply because they 
involved the lowest levels of human interaction. The plain-
tiff’s subjective reports were insufficient to reject the treat-
ing psychiatrist’s opinion given the plaintiff’s poor insight. 
Nor should the ALJ have relied on the plaintiff’s attend-
ance at medical appointments in determining that she could 
consistently show up and function in a work environment.  
 
 
Schillo v. Kijakazi, 31 F.4th 64 (2d Cir. Apr. 6, 2022) 
 
The court affirmed the District Court decision under the 
pre 2017 opinion evidence regulations that applied in this 
case. It found the ALJ properly accorded lesser weight to 
the opinions of two treating physicians because one was 
conclusory and vague and the other, rendered in check-box 
format, was not supported by the medical evidence. And 
according to the court, both opinions as to the plaintiff’s 
tremors and sensory deficits were inconsistent with the 
medical evidence, which identified only mild tremors, and 
the plaintiff’s testimony. The court also agreed with the 
ALJ’s assessment that the opinion of the consultative ex-
aminer was entitled to even less weight. It rejected plain-
tiff’s argument that the ALJ could not make an RFC find-
ing because she had declined to accord controlling weight 
to any of the medical opinions; the ALJ is entitled to weigh 
all available evidence to make RFC findings and her con-
clusion need not perfectly correspond with opinions of 
record. Finally, the court found that the ALJ’s failure to 
articulate the so-called Burgess factors for evaluating treat-
ing source opinions to be harmless error as it was evident 
she had applied the substance of the treating physician 
rule.  
 
 
Colgan v. Kijakazi, 22 F.4th 353 (2d Cir. Jan. 3, 2022) 
 

The court remanded, finding the ALJ erred in failing to 
accord controlling weight to the opinion of the treating 
physician under the pre 2017 opinion evidence regulations 
that applied in this case. The court held the ALJ failed to 
find good reasons under the old regulations for discounting 
the opinion of a concussion specialist that the plaintiff 
would be off task 33% of the day and absent more than 

four days per month due to her headaches and other im-
pairments. The ALJ also erred in discounting the opinion 
because it was presented in “check box” form; the opinion 
was supported by voluminous treatment notes. The court 
criticized the ALJ for “cherry-picking” particular instances 
of improvement to create inconsistencies with the treating 
source opinion. And it criticized the ALJ for relying too 
heavily on the opinions of consulting physicians, particu-
larly where the consulting opinions did not address or dis-
pute the crux of the treating source’s opinion.  

 

 

Alexander v. Saul, 5 F.4th 139 (2d Cir. July 8, 2021) 

 

The Second Circuit upheld a district court’s refusal to ex-
tend the time to appeal its decision affirming the Commis-
sioner’s denial of an SSI claim. Although the Circuit was 
“sympathetic” to the plaintiff, it concluded the district 
court had not abused its discretion – even though the plain-
tiff filed her appeal and request for an extension only two 
days after the 60-day deadline expired. The district court 
had reasonably applied the “excusable neglect” factors 
rather “good cause” standard under Fed. R. App. P. 4(a)(5) 
because the plaintiff’s failure to appeal was at least partial-
ly due to her own inadvertence in failing to notify her at-
torney of her change of address rather than due to her al-
leged mental illness. The court refused to toll the Rule 4(a)
(5) deadline as it is considered jurisdictional and less flexi-
ble than the statute of limitations governing the 60-day 
limit to seek judicial review under 42 U.S.C. § 405(g). 

 

 

Sczepanski v. Saul, 946 F.3d 152 (2d Cir. 2020)  

 

The court held that ability to complete work during the 
probationary period is relevant to a disability claim. It re-
manded for further proceedings at Step five of the Sequen-
tial Evaluation to determine whether the claimant could 
perform work as required during the probationary period, 
including meeting the levels for absenteeism tolerated by 
the employer.   

Second Circuit Decisions 
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End Note 

Talk about a highly skilled job!  AstroForge, an aster-
oid mining company, was created to explore the po-
tential for mining precious minerals in space.  Their 
first mission will launch in April aboard SpaceX’s 
rideshare program.  They will send equipment pre-
loaded with “asteroid-like material” into space to 
show how they will refine material in zero-gravity 
conditions in the future.  The second mission will 
travel to an actual asteroid (although they will not  
disclose which one) to gather data via high-resolution 
images.  But these missions will take time.  A lot of 
time.  A round trip mission to the asteroid belts be-
tween Mars and Jupiter, which have the highest con-
centration of asteroids in the universe, would take 
about 14 years.  Instead, AstroForge is focused on a 
“much closer” space rock – it is only 11 months away 
from Earth. 
 
The company is working with experts from NASA, 
various universities, and non-profit organizations to 
identify potential source material that could be used 
in space exploration or sold for use on Earth.  The 
“regolith,” or loose rock and dust that sits on top of 
the asteroid’s bedrock, is thought to hold metal-rich 
material.  AstroForge believes they know how to re-
move it and bring it back to their refinery on Earth.  If 

successful, this business venture would be well worth 
it.  Scientists estimate the precious metals on one as-
teroid, thought to include platinum, iron, nickel, and 
cobalt, could be worth upwards of 11 trillion dollars 
and be more abundant than all of Earth’s reserves.  

Will the D.O.T Description for “Miner” Finally be Updated? 

 

Contact Us! 
 

Advocates can contact the DAP Support attorneys at: 
 

Emilia Sicilia:  (914) 639-4232, esicilia@empirejustice.org 
Jennifer Karr:  (585) 295-5824, jkarr@empirejustice.org 
Ann Biddle:  (646) 602-5671, abiddle@urbanjustice.org  

mailto:esicilia@empirejustice.org
mailto:jkarr@empirejustice.org
mailto:abiddle@urbanjustice.org

