LEGAL TOOLS FOR SERVING
POLYAMOROUS CLIENTS
ANDY IZENSON, ESQ.
CHOSEN FAMILY LAW CENTER

WHY ARE WE TALKING ABOUT THIS?

A NOTE ON DIFFERENT TYPES OF POLYAMORY
Leather families

Kitchen table poly

DADT poly

Relationship anarchy

Open relationship
Hierarchical poly

Solo poly
swinging
ENM

Closed triad
Queerplatonic relationship

Chosen families
Don’t say “poly” it’s offensive to polynesians

INTRAFAMILIAL AND EXTRAFAMILIAL WORK

• Intrafamilial work examples:

• Extrafamilial work examples:

•

Coparenting agreement

•

Confirmatory adoption

•

Regular family financial meetings

•

Financial power of attorney

•

Mad maps

•

HIPAA Authorization

•

Childcare schedule

•

Meeting with school administrators

For fully recognized families, these are the same!

INTRAFAMILIAL AND EXTRAFAMILIAL PROBLEMS

• Intrafamilial problem examples:

• Extrafamilial problem examples:

•

LBB but make it polyamory

•

Can’t visit partner or child in hospital

•

Weaponized discrimination

•

Health insurance coverage

•

Regular old breakups

•

Challenges by LE

COUNSELING CLIENTS ABOUT THIS

They know they’re in a fight.
They don’t yet know which side you’re on.

INTRAFAMILIAL WORK: WHAT TO PRIORITIZE

• Trust your clients
• Process over outcome
• Get your dispute resolution clauses airtight
• Consider explicit acknowledgment clauses

EXTRAFAMILIAL WORK: WHAT TO PRIORITIZE

• Don’t rely on centralized ”legal parentage”
• Be practical
• Manage client expectations of protection

INTRAFAMILIAL WORK: TOOLS AND TIPS

• You can put anything in a family agreement!
• A lot of what you’re doing is helping them
game out different problem possibility trees.

Example: We’re making a cohabitation and co-ownership
agreement for a family of four adults who are purchasing a house
together and plan to live there together. They can’t own it the
way a married couple would, but they want to approximate that.
What would you do?

OMG!

It’s MY family!

JUST AN EXCUSE
TO SHOW YOU
ANOTHER CUTE
PICTURE

EXTRAFAMILIAL WORK: TOOLS AND TIPS
• You can put anything in an advance directive!
• Make sure you advise your clients on the actual law.
• Use existing legal tools strategically and with a critical eye.
• Encourage clear-eyed risk assessment, particularly around geography.
• Start from the assumption that we have no rights unless we create them.

Example: Your clients are a triad who want to co-parent. Parent A is
gestating. Parent B is married to Parent C. Parent C is providing
sperm. Their intent is to be co-equal parents. What do you do?

QUICK SIDEBAR ON TRI-PARENTAGE
• We have some positive precedent and some negative (check
the CLE materials!)
• The positive precedent mostly relies on pre-conception
agreements.
• At this point nobody has tried a third-parent confirmatory
process.
• Stay tuned!

WELCOMING PRACTICES
• Why did we talk content first? Because cultural competency starts with not making your client educate you.
• What assumptions live in your intake? In your interviewing practices? In your advice?
Compare:
• How long have you been married?
• Would you tell me the story of your relationship?

Compare:
• Do you and your partner have any children?
• Are there any children in your family?

Compare:
• Which of you is the primary caretaker?
• How does your family share caretaking responsibilities?

DOMESTIC VIOLENCE AND POLYAMORY
“He told me I could never leave him because
I committed adultery by being polyamorous
and so I would never see my kids again. “

Marginalization exacerbates power dynamics along already existing lines.
“If I say we were polyamorous and she says I was
cheating on her, who’s a judge going to believe?”

”If a social worker looks at my family, I’m in trouble.”

Three step process for addressing these concerns:
1. The last person you should be getting information about court from is the person you’re about to go to
court against.
2. How polyamory plays out in family court is hard for most lawyers to understand. I don’t think your ex has
more information than 87% of the profession.
3. There is nothing you can say to anyone who’s been working in a courthouse for more than ten minutes
that they haven’t heard before.
This is not to say that litigation is always a good choice for polyamorous clients – often it’s not! -- but only
that they should be making their decisions about whether or not to litigate based on information that you
give them, not threats and intimidation.

What’s one way you’re noticing that polyamorous families are
different than your family?
What’s one way you’re noticing that polyamorous families
are like your family?

QUESTIONS?

Thank you for attending!
You can follow up with me by email andy@chosenfamilylawcenter.org
My twitter: @andyeyeballs
CFLC’s twitter: @ChosenFamilyLaw

ALL RIGHT, TWIST MY ARM,
HERE’S ONE MORE CUTE
PICTURE.
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[2]
KeyCite Yellow Flag - Negative Treatment
Distinguished by T.H. v. J.R., N.Y.Fam.Ct., August 9, 2018

55 Misc.3d 865
Supreme Court, Suffolk County, New York.

Child Custody
child

Welfare and best interest of

Child Custody
of Parties

Control by and Authority

In determining shared legal custody, the child's
best interests control; such an arrangement
reposes in both parents a shared responsibility for
and control of a child's upbringing.

DAWN M., Plaintiff,
v.
MICHAEL M., Defendant.
March 8, 2017.

[3]

[4]

[1]

[5]

Child Custody
Right of biological parent
as to third persons in general
Child Custody

Parties; intervention

Child Custody

Degree of proof

Where a partner shows by clear and convincing
evidence that the parties agreed to conceive a
child and to raise the child together, the nonbiological, non-adoptive parent has standing to
seek visitation and custody.
§ 70.
2 Cases that cite this headnote

McKinney's DRL

Child Custody
cooperate

Ability of parents to

Joint custody is usually encouraged primarily
as a voluntary alternative when the parents are
amicable; when it is a court-ordered arrangement
upon embittered parents, it only promotes
familial chaos.

Motion granted.

West Headnotes (6)

Joint Custody

Children are entitled to the love, companionship,
and concern of both parents and a joint award
of custody affords the otherwise noncustodial
parent psychological support that can be
translated into a healthy environment for the
child.

Synopsis
Background: In divorce proceeding, wife, who was nonbiological, non-adoptive parent, sought custody and visitation
rights with husband's biological son, who lived with wife and
biological mother.

[Holding:] The Supreme Court, Suffolk County, H. Patrick
Leis III, J., held that best interests of child warranted granting
wife shared legal custody, or “tri-custody,” of child with
husband and biological mother.

Child Custody

Child Custody

Grounds in general

Best interests of child warranted granting wife,
who was non-biological, non-adoptive mother,
shared legal custody, or “tri-custody,” of child
with husband, who was biological father, and
biological mother; wife, husband, and biological
mother had previously lived together and agreed
to have the child together to be raised with
two mothers and one father, for more than
18 months after child's birth the husband,
wife, and biological mother continued to reside
together, after marriage became strained the wife
continued to reside with biological mother and
child, child was raised with two mothers and
continued to call both “mommy,” child was

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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raised in loving environment, and biological
mother supported wife's request.

[6]

of defendant husband Michael M.'s ten-year- **900 old
biological son J.M. 1 After denying defendant's motion for

2 Cases that cite this headnote

summary judgment, 2 this court ordered a trial to determine
custody and visitation rights of the parties regarding J.M.

Child Custody
arrangements

The facts at trial established the following:

Physical custody

Wife, who was non-biological, non-adoptive
mother of husband's biological child and shared
legal custody of child with husband and
biological mother, was entitled to visitation with
child one evening a week, which would impact
biological mother's time with child, rather than
one weekend a month taken from husband's time
with child, given that wife resided with child and
biological mother and saw child regularly when
husband did not have visitation and that wife had
a need and right to time alone with child.
3 Cases that cite this headnote

Attorneys and Law Firms
**899 Karen G. Silverman, Esq., Commack, Plaintiff's
Attorney.
Kenneth J. Molloy, Esq. Central Islip, Defendant's Attorney.
Theresa Mari, ESQ. Hauppauge, Attorney for Child.
Opinion
H. PATRICK LEIS III, J.
*866 It is
ORDERED that plaintiff is granted shared custody of J.M.;
it is further
ORDERED that plaintiff is granted visitation with J.M. every
Wednesday for dinner, a week-long school recess and two
weeks out of the summer as delineated in this decision and
judgment.

Plaintiff and defendant were married on July 9, 1994. After
being unsuccessful at attempts to have a child, the parties went
to a fertility doctor. The plaintiff was artificially inseminated
with defendant's sperm and conceived a child. Unfortunately,
that child was miscarried at ten weeks gestation.
In April of 2001, plaintiff met Audria G. (hereinafter referred
to as “Audria”) and they became close friends. Audria and her
boyfriend moved into an apartment downstairs from plaintiff
and defendant. When Audria's boyfriend moved out, Audria
moved upstairs with plaintiff and defendant. Sometime in
2004, the relationship between plaintiff, defendant and Audria
changed and the three began to engage in intimate relations.
As time went on, Audria, plaintiff and defendant began
to consider themselves a “family” and decided to have a
child together. The parties and Audria went to the fertility
doctor previously utilized by plaintiff and defendant with
the hope that Audria could be artificially inseminated with
defendant's sperm. The fertility doctor, however, refused to
artificially inseminate Audria because she was not married to
defendant. *867 Thereafter, the parties and Audria decided
they would try to conceive a child naturally by defendant and
Audria engaging in unprotected sexual relations. The credible
evidence establishes that it was agreed, before a child was
conceived, that plaintiff, Audria and defendant would all raise
the child together as parents.
Audria became pregnant and J.M. was born on January
25, 2007. The evidence establishes that plaintiff's medical
insurance was used to cover Audria's pregnancy and delivery,
and that plaintiff accompanied Audria to most of her doctor
appointments. For more than eighteen months after J.M.'s
birth, defendant, plaintiff and Audria continued to live
together. Audria and plaintiff shared duties as J.M.'s mother
including taking turns getting up during the night to feed J.M.
and taking him to doctor visits.

In this matter, plaintiff Dawn M., who is the non-biological,
non-adoptive parent, asks the court to grant her “tri-custody”

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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As time went on, however, the relationship between defendant
and plaintiff became strained. In October of 2008, Audria
and plaintiff moved out of the marital residence with J.M. A
divorce action was commenced by plaintiff against defendant
in 2011. Plaintiff testified credibly that after the divorce
action was commenced, defendant no longer considered her
to be J.M.'s parent. Prior to this divorce, a custody case
was commenced by defendant against Audria. Defendant and
Audria settled their custody proceeding by agreeing to joint
custody; residential custody with Audria and liberal visitation
accorded **901 to defendant. 3 The plaintiff still resides
with Audria and J.M., and sees J.M. on a daily basis. She
testified that she brought this action to assure continued
visitation and to secure custody rights for J.M. because she
fears that without court-ordered visitation and shared custody,
her ability to remain in J.M.'s life would be solely dependent
upon obtaining the consent of either Audria or the defendant.
The Court finds plaintiff's love for J.M. evident from her
actions, testimony and demeanor on the stand. Indeed, during
her testimony, plaintiff beamed whenever she spoke of J.M.,
including her earliest involvement in his life during Audria's
pregnancy. The court finds credible the testimony of Audria
and plaintiff that J.M. was raised with two mothers and that
he continues to the present day to call both “mommy.” The
court does not find credible defendant's claim that he called
plaintiff by her first name and never referred to her as *868
“mommy” in front of J.M. The court finds that in all respects,
during the first eighteen months of J.M.'s life when defendant,
plaintiff and Audria all lived together, and thereafter, plaintiff
acted as a joint mother with Audria and that they all taught the
child that he has two mothers. In fact, the credible evidence
establishes that when J.M. had an ear operation at age two, the
defendant told the nurse that both plaintiff and Audria were
J.M.'s mother so that both could be with him in the recovery
room.
Moreover, the in camera interview conducted by the court
with J.M. clearly establishes that J.M. considers both plaintiff
and Audria his mothers. When asked to distinguish them,
he refers to Audria as “mommy with the orange truck” and
to plaintiff as “mommy with the grey truck.” 4 He makes
no distinction based on biology. J.M. is a well adjusted tenyear-old boy who loves his father and his two mothers. He
knows nothing about this action. He has no idea that his
father opposes tri-custody and court-ordered visitation with

plaintiff. 5 The in camera with J.M. leaves no doubt that J.M.
considers both plaintiff and Audria to be equal “mommies”
and that he would be devastated if he were not able to see
plaintiff. The interview with J.M. also clearly shows that
he enjoys his present living situation and would not want it
altered in any way.
Although not a biological parent or an adoptive parent,
plaintiff argues that she has been allowed to act as J.M.'s
mother by both Audria and defendant. She has always lived
with J.M. and J.M. has known plaintiff as his mom since his
birth. Plaintiff asserts that the best interest of J.M. dictates
that she be given shared legal custody of J.M. and visitation
with him. J.M.'s biological mother Audria strongly agrees.
Plaintiff argues, along with the child's attorney, that defendant
should be estopped from opposing this application because he
has created and fostered this situation by voluntarily agreeing,
before the child was conceived, to raise him with three
parents. And, further, that the defendant has acted consistent
with this agreement by allowing the child to understand that
he has two mothers.
[1] Pursuant to DRL § 70, a parent may apply to the court
for custody based solely upon what is for the best interest
of the child, and what will promote his welfare *869 and
happiness. DRL § 240 also requires that in any proceeding
for divorce, the court “shall enter a custody order having
**902 regard to the circumstances of the case and of the
respective parties and to the best interests of the child....” The
Court of Appeals in Brooke S.B. stressed that its decision only
addressed the ability of a person who was not a biological or
adoptive parent to establish standing as a parent to petition for
custody and visitation, and that the ultimate determination of
whether to grant those rights rests in the sound discretion of
trial courts in determining the best interests of the child (

28

N.Y.3d at 28, 39 N.Y.S.3d 89, 61 N.E.3d 488). 6
[2]

[3]

[4]

Similarly, in determining shared legal custody,

J.M.'s best interests control (see
Braiman v. Braiman, 44
N.Y.2d 584, 589, 407 N.Y.S.2d 449, 378 N.E.2d 1019 [1978]
). Such an arrangement “reposes in both parents a shared
responsibility for and control of a child's upbringing” (id.).
As the Court in Braiman noted “children are entitled to
the love, companionship, and concern of both parents ...
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[and] a joint award affords the otherwise noncustodial
parent psychological support which can be translated into
a healthy environment for the child” (id.). Joint custody
is usually encouraged primarily as a voluntary alternative
when the parents are amicable ( Braiman, 44 N.Y.2d at
589, 407 N.Y.S.2d 449, 378 N.E.2d 1019). When it is a
court-ordered arrangement upon embittered parents, it only
promotes familial chaos ( id. at 590, 407 N.Y.S.2d 449, 378
N.E.2d 1019). That is not the case here. Here, the evidence
establishes that the plaintiff acts as a defacto joint custodial
parent with defendant and Audria and shares in making all
major decisions in J.M.'s life.
[5] Based on the evidence adduced at trial, including
the demeanor and credibility of all three witnesses, the in
camera interview and the factual findings made by this
court, it is clear that the best interests of J.M. will be
served by granting plaintiff's application for shared legal
custody with defendant. Plaintiff and defendant have raised
J.M. in a loving environment as evidenced by the fact that
he does not know that the defendant opposes custody and
court-ordered visitation with plaintiff. They clearly do not
present as so embattled and embittered that they will not
work together to put J.M.'s needs *870 first. J.M. needs a
continuing relationship with the plaintiff as his mother and
that relationship cannot be left to depend on the consent or
whim of either his biological mother or father. Anything less
will promote great hardship and suffering for J.M. This Court
concludes based on the evidence that plaintiff, defendant and
Audria can and will get along as they have in the past, to
maintain J.M.'s psychological stability and to act in his best
interest, and that they will be able to cooperate in making
major decisions in J.M.'s life such as health, education and
welfare as they have done for his entire life.
Such joint legal custody will actually be a tri-custodial
arrangement as Audria and defendant already share joint
legal custody. As it appears from Audria's testimony that she
whole-heartedly supports such an arrangement, this Court
finds no issue with regards to Audria's rights in granting
this relief. Indeed, tri-custody is the logical evolution of the
Court of Appeals' decision in Brooke S.B., and the passage
of the **903 Marriage Equality Act and DRL § 10–a which
permits same-sex couples to marry in New York.

[6] Regarding visitation, plaintiff requests that she be given
one weekend a month and that such weekend can be carved
out of defendant's time with J.M. (he presently sees J.M. from
Saturday afternoon to Sunday late afternoon, three times a
month). To grant plaintiff's request at defendant's expense,
however, would be inappropriate as plaintiff presently lives
with J.M. and sees him regularly when defendant does not
have visitation. Additionally, J.M. enjoys his time with his
father. Taking one of defendant's three weekends each month
would significantly limit J.M.'s visitation with defendant and
could have a detrimental impact on his relationship with his
father. The Court does recognize plaintiff's need and right
to time alone with J.M. and, accordingly, will grant plaintiff
Wednesday night visitation with J.M. for dinner pursuant to a
schedule to be established by plaintiff with input from Audria
whose time with J.M. will be impacted by this court-ordered
visitation. Lastly, plaintiff also requests one week-long school
recess visitation each year and two weeks of visitation each
summer. The court grants this relief and directs that all parties
cooperate to determine which school recess and which two
weeks out of the summer will belong to plaintiff.
In sum, plaintiff, defendant and Audria created this
unconventional family dynamic by agreeing to have a child
together and by raising J.M. with two mothers. The Court
therefore *871 finds that J.M.'s best interests cry out for
an assurance that he will be allowed a continued relationship
with plaintiff. No one told these three people to create
this unique relationship. Nor did anyone tell defendant to
conceive a child with his wife's best friend or to raise
that child knowing two women as his mother. Defendant's
assertion that plaintiff should not have legal visitation with
J.M. is unconscionable given J.M.'s bond with plaintiff and
defendant's role in creating this bond. A person simply is
responsible for the natural and foreseeable consequences of
his or her actions especially when the best interest of a child
is involved. Reason and justice dictate that defendant should
be estopped from arguing that this woman, whom he has
fostered and orchestrated to be his child's mother, be denied
legal visitation and custody. As a result of the choices made by
all three parents, this ten-year-old child to this day considers
both plaintiff and Audria his mothers. To order anything
other than joint custody could potentially facilitate plaintiff's
removal from J.M.'s life and that would have a devastating
consequence to this child. Accordingly, plaintiff is granted
shared legal tri-custody and visitation as outlined above.
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This Court retains jurisdiction and therefore should
circumstances change, either party or Audria may make an
application to modify this decision and judgment of the court.

All Citations
55 Misc.3d 865, 47 N.Y.S.3d 898, 2017 N.Y. Slip Op. 27073

Footnotes
1
2

This decision determines only plaintiff's custody and parenting time. All other issues including child support
have been settled by stipulation between the parties dated June 15, 2015.
Defendant contended that
Alison D. v. Virginia M., 77 N.Y.2d 651, 569 N.Y.S.2d 586, 572 N.E.2d 27
(1991), required this court to deny plaintiff's requested relief for custody and visitation based on her lack
of standing. Prior to the Court of Appeals' decision in
Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1, 39
N.Y.S.3d 89, 61 N.E.3d 488 (2016), this court denied defendant's motion for summary judgment based upon

3
4
5
6

the Marriage Equality Act and the Court's analysis of Vermont Law in
Debra H. v. Janice R., 14 N.Y.3d
576, 904 N.Y.S.2d 263, 930 N.E.2d 184 (2010), and found plaintiff had standing as a parent.
There is no written parenting schedule.
Referring to the color of the vehicle each mother drives.
To this extent the parties are to be complimented.
Under

Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1, 39 N.Y.S.3d 89, 61 N.E.3d 488, relying heavily on the

dissent written by Chief Judge Judith Kaye in Alison D., 77 N.Y.2d 651, 657, 569 N.Y.S.2d 586, 572 N.E.2d
27 (1991), the law states “where a partner shows by clear & convincing evidence that the parties agreed to
conceive a child and to raise the child together, the non-biological, non-adoptive parent has standing to seek
visitation and custody under

End of Document

DRL 70.” This case represents the logical next step.
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KeyCite Yellow Flag - Negative Treatment
Distinguished by Tomeka N.H. v. Jesus R., N.Y.A.D. 4 Dept., March 20,
2020

142 A.D.3d 928
Supreme Court, Appellate Division,
Second Department, New York.
In the Matter of FRANK G. (Anonymous), appellant,
v.
Renee P.-F. (Anonymous), et al.,
respondents. (Proceeding No. 1)
In the Matter of Renee P.F. (Anonymous), respondent,
v.
Frank G. (Anonymous),
appellant. (Proceeding No. 2)
In the Matter of Joseph P.
(Anonymous), respondent,
v.
Frank G. (Anonymous), appellant, et
al., respondent. (Proceeding No. 3).
Sept. 6, 2016.
Synopsis
Background: Sister of domestic partner, who was natural
mother of the children, petitioned for custody of the children
and for immediate access, and domestic partner petitioned
to be appointed guardian of the children. The Family Court,
Orange County, Lori Currier Woods, J., denied other samesex domestic partner's motion to dismiss the petition for lack
of standing. Other domestic partner appealed.

Holding: The Supreme Court, Appellate Division, held that
domestic partner established standing to seek custody or
visitation.

West Headnotes (1)
[1]

Child Custody
Assisted reproduction;
surrogate parenting
Child Custody

Parties; intervention

Same-sex domestic partner established standing
to seek custody or visitation of children
conceived through sperm of other domestic
partner as impregnated into sister of domestic
partner, where he sufficiently demonstrated by
clear and convincing evidence that he and other
domestic partner entered into pre-conception
agreement to conceive the children through
surrogacy contract and to raise them together as
their parents; although surrogacy contract was
not enforceable as against surrogate to deprive
her of standing on petition for custody, it was
evidence of parties' unequivocal intention that
domestic partners become parents of children,
and domestic partners equally shared rights
and responsibilities of parenthood and were
equally regarded by children as their parents.
McKinney's DRL §§ 70,

124(1).

7 Cases that cite this headnote

Attorneys and Law Firms
**156 Meth Law Offices, P.C., Chester, NY (Michael D.
Meth and Bianca Formisano of counsel), for appellant.
Bloom & Bloom, P.C., New Windsor, NY (Kathleen L. Bloom
of counsel), for respondent Joseph P.
Gloria Marchetti–Bruck, Mount Kisco, NY, attorney for the
children.
L. PRISCILLA HALL, J.P., JEFFREY A. COHEN, ROBERT
J. MILLER, and BETSY BARROS, JJ.

Affirmed.
Procedural Posture(s): On Appeal; Motion to Dismiss for
Lack of Standing.

Opinion
*928 Appeal, by permission, from an order of the Family
Court, Orange County (Lori Currier Woods, J.), dated August
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21, 2015. *929 The order, insofar as appealed from, after a
hearing, denied Frank G.'s motion, in effect, to dismiss Joseph
P.'s petition for custody of the subject children for lack of
standing and determined that Joseph P. has standing to seek
custody and/or visitation with the subject children.
ORDERED that the order is affirmed insofar as appealed
from, with costs.

Joseph's custody petition on the ground, inter alia, that Joseph
lacked standing under Domestic Relations Law § 70. After
conducting an evidentiary hearing, the Family Court denied
*930 Frank's motion in an order dated August 21, 2015.
Frank appeals from that order.
Domestic Relations Law § 70 provides as follows:

According to the testimony at the hearing in this custody
matter, Joseph P. (hereinafter Joseph) and Frank G.
(hereinafter Frank) were domestic partners who lived together
in New York State from 2009 through February 2014. As
they both desired to have children genetically related to both
of them, they asked Joseph's sister, Renee P.-F. (hereinafter
Renee), to act as a surrogate. Renee, who had her own
children, had previously promised her brother that she would
carry a child for him after he met his life partner. Renee
executed a surrogacy contract in which she agreed to be
impregnated with Frank's sperm and to surrender her parental
rights in order for Joseph to adopt the child or children. The
understanding between herself, Joseph, and Frank was that
Joseph and Frank would be the parents of the children, and
that she would remain a part of the children's lives. After
undergoing in vitro fertilization, Renee gave birth to fraternal
twins, Giovanna and Lucciano (hereinafter the children), in
February 2010.
During the first four years of the children's lives, Joseph
and Frank equally shared the rights and responsibilities
of parenthood, although Joseph did not legally adopt the
children. The children regarded both of them as their parents.
They called Joseph “dada,” and Frank “dad.” During that
period, Renee frequently saw the children. In early 2014,
Joseph and Frank separated, and the children continued to
reside with Frank. Even so, Joseph, acting in a parental role,
visited and cared for the children on a daily basis. However, in
May 2014, Frank suddenly refused to allow Joseph or Renee
to have any access to the children. In December 2014, Frank
moved to Florida with the children without informing Joseph
**157 or Renee, or seeking permission from the court.
Thereafter, Renee filed for custody of the children and for
immediate access, and Joseph petitioned to be appointed
guardian of the children. In June 2015, Joseph withdrew his
guardianship petition, and commenced a proceeding seeking
custody of the children. Frank moved, in effect, to dismiss

“Where a minor child is residing
within this state, either parent may
apply to the supreme court for a writ
of habeas corpus to have such minor
child brought before such court; and
on the return thereof, the court, on due
consideration, may award the natural
guardianship, charge and custody of
such child to either parent for such
time, under such regulations and
restrictions, and with such provisions
and directions, as the case may require,
and may at any time thereafter vacate
or modify such order. In all cases
there shall be no prima facie right
to the custody of the child in either
parent, but the court shall determine
solely what is for the best interest of
the child, and what will best promote
its welfare and happiness, and make
award accordingly.”

The statute does not define “parent.” In Matter of Alison D.
v. Virginia M., 77 N.Y.2d 651, 569 N.Y.S.2d 586, 572 N.E.2d
27, the Court of Appeals supplied a definition of “parent”
to mean solely the biological mother or biological father, or
a legal parent by virtue of an adoption (see
id. at 656,
569 N.Y.S.2d 586, 572 N.E.2d 27). Nineteen years later, in
Debra H. v. Janice R., 14 N.Y.3d 576, 904 N.Y.S.2d 263,
930 N.E.2d 184, facing facts similar to those in Alison D.,
the Court of Appeals reaffirmed Alison D.' s holding, stating
that “parentage under New York law derives from biology or
adoption” (

id. at 593, 904 N.Y.S.2d 263, 930 N.E.2d 184).
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During the pendency of this appeal, the Court of
Appeals,
in Matter of Brooke S.B. v. Elizabeth A. C.C., 28 N.Y.3d
1, 39 N.Y.S.3d 89, 61 N.E.3d 488, 2016 N.Y. Slip Op.
05903 (2016), overruled Alison D. because, inter alia, its
definition of “parent” had “become unworkable when applied
to increasingly varied familial relationships” (see id. at *2,
28 N.Y.3d 1, 39 N.Y.S.3d 89, 61 N.E.3d 488). In Brooke S.B.,
the Court held that, where a partner to a biological parent
“shows by clear and convincing evidence that the parties
agreed to conceive a child and to raise the child together,
the non-biological, non-adoptive partner has standing to seek
visitation and custody under
70(a)” (id.).

Domestic Relations Law §

Here, Joseph sufficiently demonstrated by clear and
convincing evidence that he and Frank entered into a preconception agreement to conceive the children and to raise
them together as their parents. Although the surrogacy
contract is not enforceable as against Renee to deprive her
of standing under

Domestic Relations Law § 70 (see

Domestic Relations Law § 124[1] ), it is evidence of
the parties' unequivocal intention that Frank and Joseph
End of Document

become the parents of the children. Moreover, Frank and
Joseph equally shared the rights and responsibilities of
parenthood, and were equally regarded by the children *931
as their parents. Therefore, Joseph established standing to
seek custody or visitation under

Domestic Relations Law

§ 70 (see
**158 Matter of Brooke S.B. v. Elizabeth A.
C.C., 28 N.Y.3d 1, 39 N.Y.S.3d 89, 61 N.E.3d 488, 2016 N.Y.
Slip Op. 05903).
Accordingly, the Family Court properly denied Frank's
motion, in effect, to dismiss Joseph's petition for custody of
the children and properly determined that Joseph has standing
to seek custody or visitation with the children. We remit the
matter to the Family Court, Orange County, for a full hearing
on Joseph's petition for custody or visitation with the children.
In light of our determination, we need not reach the parties'
remaining contentions.
All Citations
142 A.D.3d 928, 37 N.Y.S.3d 155, 2016 N.Y. Slip Op. 05946
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181 A.D.3d 1341, 122 N.Y.S.3d
838, 2020 N.Y. Slip Op. 02019
**1 In the Matter of Tricia Wlock, Appellant,
v
Michael Joseph King, Jr., et al.,
Respondents. (Appeal No. 1.)
Supreme Court, Appellate Division,
Fourth Department, New York
1203, 18-02136
March 20, 2020
CITE TITLE AS: Matter of Wlock v King
HEADNOTE
*1342 Parent, Child and Family
Custody
Standing—Equitable Estoppel
Bousquet Holstein PLLC, Syracuse (Ryan S. Suser of
counsel), for petitioner-appellant.
Koslosky & Koslosky, Utica (William L. Koslosky
of counsel), for respondent-respondent Giovanna Rose
Siciliano.
Scott A. Otis, Watertown, Attorney for the Child.
Latham & Watkins, New York City and Brett Figlewski, the
LGBT Bar Association of Greater New York, amici curiae in
support of petitioner-appellant.
Appeal from an order of the Family Court, Oneida County
(Julia Brouillette, J.), entered October 2, 2018, in a proceeding
pursuant to Family Court Act article 6. The order, inter alia,
dismissed the amended petition for custody.
It is hereby ordered that the order so appealed from is
unanimously affirmed without costs.
Memorandum: Petitioner, the ex-girlfriend of respondent
mother, commenced this proceeding by filing a petition
seeking visitation with the biological child of the mother
and respondent father, which was superseded by an amended

petition seeking, inter alia, custody of the child. Petitioner
and the mother began their romantic relationship after the
mother was already pregnant with the child. That relationship
continued for almost three years, until May 2017, when
the mother moved out of their residence. The father was
incarcerated prior to the birth of the child and remained
incarcerated until October 2017. His paternity of the child was
established during that time, and he and the mother agreed
in February 2017 that the mother would have sole custody
of the child. He began visiting the child upon his release
from incarceration. Petitioner commenced this proceeding in
June 2017, and the mother moved to dismiss the amended
petition based on lack of standing. Petitioner opposed the
motion, arguing that she had standing pursuant to
Matter
of Brooke S.B. v Elizabeth A.C.C. (28 NY3d 1 [2016]) under
an equitable estoppel theory. The Court Attorney Referee
issued a report and recommendation that found that equitable
estoppel was potentially applicable to the case and denied the
motion, and Family Court issued an order confirming that
report and recommendation.
After a trial, the Referee found that petitioner established
standing under equitable estoppel inasmuch as the mother
created, fostered, furthered, and nurtured a parent-like
relationship between petitioner and the child. The Referee
further found that the father also fostered that relationship
through his inaction inasmuch as he had no contact with the
child until after petitioner's amended petition was filed and
did not provide financial support for the child. The Referee
found that equitable estoppel could be used to create a threeparent arrangement. Upon the return of the Referee's posttrial
report and recommendation, the court rejected that report and
recommendation and concluded that petitioner did not have
standing. Petitioner now appeals from an order dismissing the
amended petition. We affirm.
*1343 Initially, we reject petitioner's contention that the
court was bound to apply equitable estoppel as the law of the
case because it had denied the mother's motion to dismiss.
The motion to dismiss was in a different procedural posture
from a determination made after a trial, and the court was
not precluded from coming to a different conclusion after
the trial (see Matter of
K.G. v C.H., 163 AD3d 67, 77
[1st Dept 2018]; Bodtman v Living Manor Love, Inc., 105
AD3d 434, 434 [1st Dept 2013]). On the merits, we reject
petitioner's contention that equitable estoppel applies to grant
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her standing. As we explain in Matter of Tomeka N.H. v
Jesus R. (— AD3d —, —, 2020 NY Slip Op 02015, *3
[4th Dept 2020]), while an equitable estoppel argument is
a logical extension of Brooke S.B., the doctrine must be
considered within the confines of
§ 70 (see generally

Domestic Relations Law

K.G., 163 AD3d at 79). By the use

of the phrase “either parent” in
section 70, the legislature
has limited standing under that statute to only two parents
at any given time; the statute simply does not contemplate
End of Document

a court-ordered tri-custodial arrangement (see Tomeka N.H.,
— AD3d at —, 2020 NY Slip Op 02015, *3; Matter of
Shanna O. v James P., 176 AD3d 1334, 1335 [3d Dept 2019]).
Here, the child already has two legally recognized parents,
i.e., the mother and the father, and thus petitioner cannot
establish standing under that statute. Present—Centra, J.P.,
Carni, Lindley, Curran and Troutman, JJ.
Copr. (C) 2022, Secretary of State, State of New York
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conceive the child and to raise the child together.
N.Y. Dom. Rel. Law § 70.

KeyCite Yellow Flag - Negative Treatment
Distinguished by T.H. v. J.R., N.Y.Fam.Ct., August 9, 2018

59 Misc.3d 960
Family Court, New York.

2 Cases that cite this headnote
[2]

In the Matter of David S. and
RAYMOND T. 1 , Petitioners,
v.
SAMANTHA G., Respondent.

Particular Status or

Child Custody

Parties; intervention

Non-biological, non-adoptive husband of child's
biological father demonstrated that the samesex couple and the child's mother had agreed to
conceive the child and to raise the child together,
as required to have standing to seek visitation
and custody; prior to the child's conception,
the three entered into a tri-parenting agreement
to establish a family where the child to be
conceived would have three parents in two
homes, the men alternated delivery of their sperm
day by day to artificially inseminate mother, the
three parties jointly announced their impending
parenthood when mother became pregnant, and
the three parties jointly chose and paid for the
midwife, were present when the child was born,
selected names for the child that recognized
all three parties, agreed on a pediatrician and
on a health insurance plan, and were currently
enjoying regular parenting time with the child.

V25633/17
|
Decided April 10, 2018
Synopsis
Background: Biological father of child, and the father's
husband, who together had entered into tri-parenting
agreement with child's biological mother, filed suit against
mother seeking legal custody of child and shared parenting
time. Mother cross-petitioned for sole custody with
reasonable visitation to fathers.

[Holding:] The Family Court, New York County, Carol
Goldstein, J., held that husband in same-sex marriage had
standing to seek visitation and custody of his partner's child.

N.Y. Dom. Rel. Law §§ 70,

70(a).

2 Cases that cite this headnote

Ordered accordingly
Procedural Posture(s): Judgment.

[3]

Child Custody
Relationship

Particular Status or

Child Custody

Parties; intervention

A non-biological, non-adoptive partner of a
child's parent has standing to seek visitation and
custody of the child if he shows by clear and
convincing evidence that the parties agreed to

Parent and Child
paternity

To assert or establish

The doctrine of equitable estoppel is a defense
in a paternity proceeding when a putative father
has acquiesced in the establishment of a parental
bond with another person and an order of
paternity is not in the child's best interests.

West Headnotes (5)
[1]

Child Custody
Relationship

N.Y. Family Court Act § 532.

[4]

Child Custody

Discretion

Child Custody

Discretion

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

1

Malin-Mayor, Bo 4/17/2021
For Educational Use Only
Raymond T. v. Samantha G., 59 Misc.3d 960 (2018)
74 N.Y.S.3d 730, 2018 N.Y. Slip Op. 28110

The ultimate determination of whether rights of
custody and visitation shall be granted rests in the
sound discretion of the court, which determines
the best interest of the child.

[5]

Habeas Corpus

Parties; Standing

A party may seek custody and visitation as
a “parent” under Domestic Relations Law
governing child habeas corpus proceedings
without a determination that he is a legal parent.
N.Y. Dom. Rel. Law § 70(a).

Attorneys and Law Firms
Patricia A Fersch, Esq., Fersch Petitti LLC, Attorney for
Petitioners, 11 Broadway, Suite 550, New York, NY 10004
Alyssa Eisner, Esq., Sager Gellerman Eisner LLC, Attorney
for Respondent, 118–35 Queens Boulevard, Suite 1705,
Forest Hills, NY 11375
Opinion
Carol Goldstein, J.
**731 *961 In the instant case, three parties—the
biological mother, the biological father and the father's
husband—agreed to conceive and raise a child together in
a tri-parent arrangement. The question before the court is
whether the father's husband has standing to seek custody and
visitation with the subject child under

Domestic Relations

Law (DRL) § 70 (a) pursuant to
Matter of Brooke S.B. v.
Elizabeth A.C.C., 28 N.Y.3d 1, 39 N.Y.S.3d 89, 61 N.E.3d 488
(2016), even though the child already has two legal parents.
The court holds that under the circumstances of this case, the
father's husband has standing to seek custody and visitation
and the matter is set down for a best interest hearing.

Background

The parties in the instant case, a married same-sex male
couple, petitioners David S. and Raymond T., and a single
woman, respondent Samantha G., were all friends. Over
brunch in May 2016, the three friends discussed how each
wished to be a parent and devised a plan whereby a child
would be conceived and raised by the three parties in a triparent arrangement. While the parties agreed that the mother
would continue to live in New York City and the men would
continue to reside together in Jersey City, the parties agreed
that they would consider themselves to be a “family.” The
parties then proceeded to execute their plan. For an eight-day
period, Misters S. and T. alternated the daily delivery of sperm
to Ms. G. for artificial insemination. On or about Labor Day
weekend, 2016, Ms. G. announced that she was pregnant. The
three parties *962 publicized the impending birth on social
media with a picture of all three parties dressed in T-shirts.
Misters S. and T.'s shirt each said, “This guy is going to be
a daddy” and Ms. G.'s shirt said, “This girl is going to be a
mama.”
The parties jointly decided that the child would be delivered
by a midwife at the residence of Misters S. and T. The parties
jointly selected the midwife and shared in the payment of her
fees. Mr. S. attended all the pre-birth appointments with the
midwife and Mr. T. attended some of those appointments. Ms.
G. and Misters S. and T. all attended an eight-week natural
childbirth course and Mr. T. arranged to take a sixteen-week
paternity leave after the child was born. The parties agreed on
a pediatrician and agreed to make medical decisions jointly.
They further agreed that the child would be covered under Mr.
T.'s health insurance plan. Additionally, the parties agreed to
each contribute to a joint savings account for the child and as
of the date of the filing of papers in the instant proceeding,
Mr. T. had contributed 50% of the funds in the account.
The subject child, a baby boy, was born on May 6, 2017. As
planned, the birth took place at the home of Misters S. and T.
in New Jersey, with both men present. After a private genetic
marker test determined that Mr. S. was the child's biological
father, Mr. S. signed a New Jersey acknowledgement of
paternity on May 11, 2017, when the child was five days old.
The name chosen for the child, Matthew Z. S.–G., recognized
all three parties. Matthew is a G. family name, the middle
name Z. is Mr. T.'s father's name, and G. and S. are the
surnames of the two biological parents. After the child's birth,
Ms. G., Matthew and Ms. G.'s mother all spent a week at the
home of Misters S. and T.
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At the week's conclusion, Matthew went to live with Ms. G.
in New York County, where he continues to live. Misters S.
and T. have regular daytime parenting time and in the summer
of 2017, the parties and **732 Matthew took a vacation
together in the Catskills. Overnight visitation has been slow to
start because Matthew was nursing on demand, but overnight
visits are scheduled to commence this month.
When speaking to Matthew, all parties refer to Ms. G. as
“Momma,” Mr. S. as “Daddy” and Mr. T. as “Papai,” which is
Portuguese for father. When Matthew needed hernia surgery
at the age of two months, all three parties were present at the
hospital for the surgery.
Before Matthew was born, the parties engaged an attorney
to draft an agreement regarding the rights of the parties, but
*963 ultimately no agreement was signed. On June 1, 2017,
Mr. T. and Ms. G. entered an agreement with literary agents
to write a book about the joint parenting of Matthew Since
Mr. T. is a meteorologist, the working title of the book is
“Forecasting a Family.”
Issues arose between the two men and Ms. G. with respect to
the parenting of Matthew as well as to the extent of parental
access by Misters S. and T. The relationship among the parties
became strained, and on November 12, 2017, Misters S. and
T. filed a joint petition against Ms. G. seeking “legal custody
and shared parenting time” with Matthew. On December 6,
2017, Ms. G. filed a cross-petition against Misters S. and
T. seeking sole custody of Matthew with Misters S. and T.
being granted reasonable visitation. None of the parties filed
a petition seeking an order of paternity or parentage.
At the initial court appearance, the parties agreed to a
temporary access schedule, and all three parties agreed that
Mr. T. should have standing to seek custody and visitation
pursuant to
Brooke S.B. In
Brooke S.B., the New York
Court of Appeals held that where a legal parent had agreed
with his or her partner to conceive and raise a child together,
the non-biological, non-adoptive partner has standing to seek
visitation and custody under
DRL § 70. Since the instant
matter involved a third person seeking standing as a parent
where there are already two legal parents, the court asked that

the parties submit memoranda of law on the applicability of
Brooke S.B. to this circumstance.
In the joint memorandum of law filed by Misters S. and T., the
two men contended that not only should Mr. T. be declared
to have standing to seek custody and visitation as a “parent,”
but he should also to be declared to be the third legal parent
of Mathew. In the memorandum of law filed by Ms. G., she
conceded that because all three parties agreed to conceive and
raise a child together, Mr. T. should have standing to seek
custody and visitation under
DRL § 70 (a). However, she
argued strenuously that the right to seek custody and visitation
as a “parent” under the Domestic Relations Law does not
automatically bestow parentage on the non-biological party
and asked that this court not declare Mr. T. to be a third legal
parent.
Court's Decision
[1] The landmark Court of Appeals case
Brooke S.B.
changed the legal landscape regarding the rights of a partner
who is *964 not a legal parent to seek custody and visitation.
Brooke S.B. held that “where a partner shows by clear
and convincing evidence that the parties agreed to conceive a
child and to raise the child together, the non-biological, nonadoptive partner has standing to seek visitation and custody
under

Domestic Relations Law § 70” (

N.Y.S.3d 89, 61 N.E.3d 488).
70 (a) provides:

id. at 15, 39

Domestic Relations Law §

Where a minor child is residing
within this state, either parent may
apply to the supreme court for a
writ of habeas corpus to have such
minor child brought before such court;
and on the return **733 thereof,
the court, on due consideration may
award the natural guardianship, charge
and custody of such child to either
parent for such time, under such
regulations and restrictions, and with
such provisions and directions, as the
case may require, and may at any time
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thereafter vacate or modify such order.
In all cases there shall be no prima
facie right to the custody of the child
in either parent, but the court shall
determine solely what is for the best
interest of the child, and what will best
promote its welfare and happiness, and
make award accordingly (emphasis
added).

Significantly,

of the child” (

turning its back “on a tradition of reading section
as to promote the welfare of the children” (

Brooke S.B. overruled the Court's ruling in

the right to seek visitation under
DRL § 70(a), despite
having an established “parental” type relationship with the
child. In determining to break with precedent, the
Brooke
S.B. court gave primary consideration to the well-being of
children being raised in nontraditional families and to how the
Allison D. decision had negatively impacted those children
Brooke S.B. at 19–29, 39 N.Y.S.3d 89, 61 N.E.3d 488).

In making its ruling, the Brooke S.B. court also recognized
the fundamental right of parents to control the upbringing of
their children and required that the relationship between the
child and the partner came into being with the consent of the
legal parent (

id. at 26, 39 N.Y.S.3d 89, 61 N.E.3d 488).

In reaching its decision, the

Brooke S.B. court relied

heavily on the dissent of Judge Kaye in

Allison D. Judge

Kaye foresaw that the
Allison D. ruling would “ ‘fall [ ]
hardest’ on the millions of children raised in nontraditional
families—including families headed by same-sex couples,
unmarried opposite-sex couples, and stepparents” (

§ 70 so

id.).

In determining to overrule
Allison D., the
Brooke S.B.
court also noted that legal commentators have “taken issue

Allison D. v. Virginia M., 77 N.Y.2d 651, 569 N.Y.S.2d
586, 572 N.E.2d 27 (1991), which denied a partner who
lacked a biological or adoptive relationship with a child

(

id.). The dissent criticized the majority for

Brooke

S.B. at 20, 39 N.Y.S.3d 89, 61 N.E.3d 488 citing
*965
Allison D., 658–660, 569 N.Y.S.2d 586, 572 N.E.2d 27 [Kaye,
J. dissenting].) “The dissent asserted that, because
DRL
§ 70 does not define ‘parent’—and because the statute made
express reference to ‘the best interests of the child,’ the court
was free to draft a definition that accommodated the welfare

with
Allison D. for its negative impact on children” and
that “[a] growing body of social science reveals the trauma
children suffer as a result of separation from a primary
attachment figure—such as a de facto parent—regardless of
the figure's biological or adoptive ties to the children” ( id.
at 25–26, 39 N.Y.S.3d 89, 61 N.E.3d 488 [citations omitted] ).
[2] Against this backdrop, this court is now called upon to
determine if the ruling in
Brooke S.B. would be applicable
to the situation at hand, where three—not just two—parties
agreed to a preconception plan to raise a child together. It
is not disputed that Ms. G. and Misters S. and T. consented
to a preconception plan to establish a family where the child
to be conceived would have three parents (albeit in two
homes) and proceeded to effectuate that plan. The two men
alternated the delivery of their sperm day by day to artificially
inseminate Ms. G., and the three parties jointly announced
their impending parenthood when Ms. G. became pregnant.
The three parties jointly chose and paid for the midwife, were
present when the child Matthew was born, and selected names
for the child that recognized all three parties. The three parties
**734 agreed on a pediatrician and on a health insurance
plan, and were all present at the hospital when Matthew
needed hernia surgery at the age of two months. Misters S.
and T. currently enjoy regular parenting time with Matthew.
The court finds that under the above circumstances where
the three parties entered and followed through with a
preconception plan to raise a child together in a tri-parent
arrangement, the biological father's spouse has standing to
seek custody and visitation as a parent pursuant to
Brooke
S.B. In making this decision, this court is specifically taking
into consideration that the relationship between Mr. T. and
Matthew came into being with the consent and blessing of
the two biological parents and that both biological parents
agree that Mr. T. should have standing to seek custody and
visitation.
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*966 The court further finds that its ruling that Mr. T. has
standing to seek custody and visitation despite the existence
of two legal parents, to be consistent with the fundamental
principle of
Brooke S.B.—that
DRL § 70 must be
read to effectuate the welfare and best interests of children,
particularly those who are being raised in a non-traditional
family structure ( id. at 20, 39 N.Y.S.3d 89, 61 N.E.3d
488). The parent-child relationships fostered by children like
Matthew, who are being raised in a tri-parent arrangement,
should be entitled to no less protection than children raised
by two parties. 2
It is worth noting that the situation before the court—where
three parties are involved in raising a child—is likely to recur.
Realistically, where same-sex couples seek to conceive and
rear a child who is the biological child of one member of the
couple, there is always a third party who provides either the
egg or the sperm. While in many cases, an anonymous donor
is used or all persons involved agree that the donor will not
be a parent, this is not the situation in the instant case and in
many other cases where the parties agree that the provider of
the egg or sperm will be a parent.
This court's ruling is also consistent with the decision in
Dawn M. v. Michael M., 55 Misc.3d 865, 47 N.Y.S.3d 898
(Sup.Ct. Suffolk Co. 2017), where a trial court granted the
request of a third party for standing as a parent even though
the subject child already had two legal parents. In
Dawn
M., three parties—a husband (biological father), his wife, and
another woman (biological mother)—decided to conceive
and raise a child and the three parties lived together as a family
for the first eighteen months of the child's life. Thereafter,
the husband and wife divorced, the husband moved out and
the two women continued to reside together with the child.
The court granted the wife standing to seek custody and
ultimately issued a tri-parent custody order. The
Dawn M.
court found that “tri-custody is the logical evolution of the
Court of Appeals decision in
Brooke S.B. and the passage
of the Marriage Equality Act and DRL 10–a which permits
same sex couples to marry in New York” ( Daw—n M.
at 870, 47 N.Y.S.3d 898. See also *967 RPF v. FG, 55
Misc.3d 642, 47 N.Y.S.3d 666 [Fam. Ct. Orange Co. 2017] )

(after best interest hearing, court granted custody to partner of
biological father and parental access to both biological father
and biological mother.)
**735 The situation in the instant case and in the
Dawn
M. case is very different from the situation where a same-sex
married couple enters into an agreement with a third party to
donate an egg or sperm with the understanding that the donor
will not be a parent to the child who is conceived. Under such
circumstances, the presumption of legitimacy—that a child
born during a marriage is the legitimate child of the marriage
—is of critical importance. If the presumption of legitimacy
is not rebutted, the court may deem the child to be the legal
child of both same-sex spouses and deny the sperm or egg
donor parental status.
[3] In
Christopher YY. v. Jessica ZZ., 159 A.D.3d 18,
69 N.Y.S.3d 887 (3d Dept. 2018), the court found that the
presumption of legitimacy was not rebutted where a woman
in a same-sex marriage was artificially inseminated by a
sperm donor, and dismissed the paternity petition filed by
the donor. 3 The court additionally found that the doctrine of
equitable estoppel would bar the sperm donor's request for
genetic marker testing to establish paternity. 4 In
Joseph
O. v. Danielle B., 158 A.D.3d 767, 71 N.Y.S.3d 549 (2nd
Dept. 2018), the court similarly found that the presumption
of legitimacy applied where one party in a female samesex marriage was inseminated with donor sperm. The court,
however, never reached the issue of what evidence would
have been necessary to rebut the presumption, because it
found that dismissal of the paternity petition brought by
the sperm donor was warranted based upon the doctrine of
equitable estoppel.
In the instant case, although two of the parties, Misters S. and
T. are married, the presumption of legitimacy is not relevant
to the court's analysis. This is because the presumption that
Matthew is the legitimate child of the married couple, Misters
S. and T., would indisputably be rebutted by evidence that all
three parties agreed that Matthew would be raised in *968 a
tri-parent arrangement and that Ms. G., the biological mother,
would be a parent to Matthew.
[4] In sum, for the reasons explained above, the court is
granting Mr. T. standing to seek custody and visitation with
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Matthew. The court will set this matter down for a trial
to determine what orders of custody and visitation are in

PURSUANT TO SECTION 1113
OF THE FAMILY COURT ACT,
AN APPEAL FROM THIS ORDER
MUST BE TAKEN WITHIN 30
DAYS OF RECEIPT OF THE
ORDER BY APPELLANT IN
COURT, 35 DAYS FROM THE
DATE OF MAILING OF THE
ORDER TO APPELLANT BY THE
CLERK OF COURT, OR 30 DAYS
AFTER SERVICE BY A PARTY
OR THE ATTORNEY FOR THE
CHILD UPON THE APPELLANT,
WHICHEVER IS EARLIEST.

Matthew's best interest. As stated in
Brooke S.B. at 28,
61 N.E.3d 488, “the ultimate determination of whether those
rights [of custody and visitation] shall be granted rests in the
sound discretion of the court, which will determine the best
interest of the child.”
[5] The court is not, however, granting Mr. T. an order of
parentage. That issue is not properly before the court since
no petition was filed for paternity or parentage. Moreover,
there is no need for the issue of parentage to be addressed
since pursuant to

Brooke S.B., Mr. T. may seek custody

and visitation as a “parent” under
DRL § 70(a) without
a determination that he is a legal parent. If, in the future, a
proper application for a declaration of parentage is made and
there is a need for a **736 determination of parentage, for
instance, to rule on a request for child support, the court may
address this issue. This court, however, notes that there is not
currently any New York statute which grants legal parentage
to three parties, nor is there any New York case law precedent
for such a determination.

All Citations
59 Misc.3d 960, 74 N.Y.S.3d 730, 2018 N.Y. Slip Op. 28110

Footnotes
1
2

The names of the parties have been fictionalized for publication.
This court finds that the dictum in footnote 3 of

Brooke S.B., that a child is limited to no more than two

parents who have rights to custody and visitation under

3

DRL § 70, is contrary to the spirit of the decision

and is not being followed here (see
Robinson v. HSBC Bank, 37 A.D.3d 117, 124, 826 N.Y.S.2d 350 [2nd
Dept. 2006] [“dicta, while not without importance, is not required to be followed”] [citations omitted] ).
With respect to the nature of the evidence which would rebut the presumption of legitimacy to a child born
to one party of a same-sex marriage, the court
Christopher YY court declared that the presumption of
parentage is not defeated solely with proof that the child is not the biological child of the other same-sex

4

spouse ( Id. at 26–27, 69 N.Y.S.3d 887).
The doctrine of “equitable estoppel” is a defense in a paternity proceeding where, inter alia, a putative father
acquiesced in the establishment of a parental bond with another [person] and an order of paternity is not in
the child's best interests (see

End of Document

Christopher YY at 28–29, 69 N.Y.S.3d 887;

FCA § 532[a] ).
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191 A.D.3d 1315
Supreme Court, Appellate Division,
Fourth Department, New York.

West Headnotes (7)
[1]

In the Matter of RYAN M.E., Petitioner-Respondent,
v.
SHELBY S. and Ryan S., RespondentsAppellants. (Appeal No. 1.)
804
|
CAF 19-00242
|
Entered: February 5, 2021
Synopsis
Background: Putative father brought paternity action with
respect to child who was subject of acknowledgment of
paternity (AOP) signed by mother's boyfriend. The Family
Court, Allegany County, Moses M. Howden, J., declared
putative father to be biological father but denied motion to
vacate AOP. Boyfriend and mother appealed.

Parent and Child

[2]

Parent and Child
Recognition or
Acknowledgment of Relation
The existence of a valid acknowledgment of
paternity (AOP) does not bar a claim of paternity
by one who is not a party to it. N.Y. Family Court
Act § 522.

[3]

Parent and Child

Father

Any man alleging to be the biological father of
a child may commence a paternity proceeding.
N.Y. Family Court Act § 522.

[4]

[2] equitable estoppel did not apply to preclude genetic
testing; and

Parent and Child

Estoppel and Waiver

Parent and Child

In general; hearing

A court has no power to deny an otherwise
proper demand for genetic testing in a paternity
proceeding on the ground that testing would not
serve the child's best interests due to factors
other than res judicata, equitable estoppel, or the
presumption of “legitimacy.” N.Y. Family Court

[3] AOP would be vacated to eliminate any question of
putative father as sole legal father.
Order modified and AOP vacated.
Procedural Posture(s): On Appeal; Petition for Adjudication
of Paternity.

Father

Putative father had standing to bring paternity
action notwithstanding an acknowledgment of
paternity (AOP) signed by mother's boyfriend.
N.Y. Family Court Act § 522.

Holdings: The Supreme Court, Appellate Division, held that:
[1] AOP did not preclude putative father from having
standing;

Parent and Child
Recognition or
Acknowledgment of Relation

Act §§ 522,

[5]

532(a).

Parent and Child
Presentation and
reservation in lower court of grounds of review
Mother's boyfriend failed to preserve for appeal
the issue of equitable estoppel as a basis to
preclude genetic testing sought by putative father
in paternity proceeding, where boyfriend raised
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issue for first time on appeal. N.Y. Family Court
Act §§ 522,

[6]

532(a).

MEMORANDUM AND ORDER

Parent and Child
paternity

To assert or establish

Parent and Child

In general; hearing

Equitable estoppel did not apply to preclude
genetic testing sought by putative father in
paternity proceeding, where putative father
commenced proceeding within weeks of child's
birth. N.Y. Family Court Act §§ 522,

[7]

Parent and Child
revocation

532(a).

Challenges to validity;

Acknowledgement of paternity (AOP) signed
by mother's boyfriend needed to be vacated
upon grant of putative father's paternity petition
declaring him to be biological father following
genetic testing, to address concern that the
order of filiation could have effectively created
an impermissible three-parent arrangement for
child. N.Y. Family Court Act § 522.

*650 Appeals from an order of the Family Court, Allegany
County (Moses M. Howden, A.J.), entered January 2, 2019.
The order adjudged that petitioner is the father of the subject
child.
Attorneys and Law Firms
ERICKSON WEBB SCOLTON & HAJDU, LAKEWOOD
(LYLE T. HAJDU OF COUNSEL), FOR RESPONDENTAPPELLANT SHELBY S.
RAYMOND P. KOT, II, WILLIAMSVILLE,
RESPONDENT-APPELLANT RYAN S.

FOR

DAVID J. PAJAK, ALDEN, ATTORNEY FOR THE CHILD.
PRESENT: CENTRA, J.P., PERADOTTO, NEMOYER,
TROUTMAN, AND WINSLOW, JJ.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting petitioner's
motion in its entirety and vacating the acknowledgment of
paternity executed by respondents with respect to the subject
child and, as modified, the order is affirmed without costs.
Memorandum: Respondent Shelby S. is the mother of the
subject child, who was born out of wedlock. The mother's
boyfriend, respondent Ryan S., executed an acknowledgment
of paternity (AOP) with respect to the subject child shortly
after her birth. The mother countersigned the AOP, certifying
that the boyfriend was the “only possible father” of the subject
child. As the mother later effectively conceded under oath,
however, that certification was false because she had engaged
in unprotected sexual intercourse with both her boyfriend and
petitioner during the conception window.
Within weeks of the child's birth, petitioner commenced this
proceeding pursuant to Family Court Act § 522 and sought
a declaration of paternity naming him as the child's father.
Petitioner then moved for genetic testing and to vacate the
AOP. The mother opposed petitioner's motion and sought, in
effect, to dismiss the petition. After a hearing, Family Court
refused to dismiss the petition, granted petitioner's motion
insofar as it sought genetic testing, and deferred that part of
petitioner's motion seeking to vacate the AOP pending the
outcome of the testing.
*651 The genetic testing revealed that, to a 99.99% degree
of certainty, petitioner is the subject child's biological father.
No objections were filed to the authenticity or accuracy of
the test results. The court therefore granted the petition and
declared petitioner as the father of the subject child (see
Family Court Act §§ 532 [a]; 542 [a]). The court denied
petitioner's motion insofar as it sought to vacate the AOP,
however, reasoning that it lacked the power to grant such
relief. Respondents now separately appeal.
[1]
[2]
[3] Initially, we reject respondents’ contention
that petitioner lacked standing to commence this proceeding
because the AOP conclusively established the boyfriend as
the subject child's father. It is well established that “the
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existence of a valid acknowledgment of paternity does not
bar a claim of paternity by one who is not a party to
it” (Matter of Ezequiel L.-V. v. Inez M., 161 A.D.3d 689,
690, 74 N.Y.S.3d 490 [1st Dept. 2018] [emphasis added]; see
Matter of Stephen N. v. Amanda O., 140 A.D.3d 1223,
1224, 33 N.Y.S.3d 496 [3d Dept. 2016]; Matter of Thomas
T. v. Luba R., 121 A.D.3d 800, 800, 994 N.Y.S.2d 156 [2d
Dept. 2014]). Indeed, any man “alleging to be the father” may
commence a paternity proceeding under Family Court Act
§ 522 ( Matter of Cathleen P. v. Gary P., 63 N.Y.2d 805,
807, 481 N.Y.S.2d 332, 471 N.E.2d 145 [1984]). Thus, as a
man alleging to be the subject child's father, petitioner had
standing to commence this proceeding pursuant to section 522
(see
id.;
Stephen N., 140 A.D.3d at 1224, 33 N.Y.S.3d
496; Matter of Tyrone G. v. Fifi N., 189 A.D.2d 8, 13-14,
594 N.Y.S.2d 224 [1st Dept. 1993]). Contrary to respondents’
assertions, the standing limitations applicable to a proceeding
under section 516-a have no bearing on a person's standing
to commence a proceeding under section 522 (see Stephen
N., 140 A.D.3d at 1224, 33 N.Y.S.3d 496; Matter of Marquis
B. v. Rason B., 94 A.D.3d 883, 883, 941 N.Y.S.2d 857 [2d
Dept. 2012], lv dismissed 19 N.Y.3d 991, 951 N.Y.S.2d 106,
975 N.E.2d 487 [2012]).
[4] Respondents further contend that the court erred in
granting petitioner's motion for genetic testing without first
affirmatively finding that such testing would best serve the
child's interests. The law does not require such an affirmative
finding as a precondition to ordering genetic testing, however.
Insofar as relevant here,
Family Court Act § 532 (a)
provides that, upon “the motion of any party, [the court] shall
order the mother, her child and the alleged father to submit to
[genetic] tests ... No such test shall be ordered, however, upon
a written finding by the court that it is not in the best interests
of the child on the basis of res judicata, equitable estoppel,
or the presumption of legitimacy” (emphasis added). As the
Court of Appeals explained in construing identical language
in section 418 (a), the legislature made genetic testing in
paternity cases “mandatory,” subject to a single “limited”
exception that applies only when one of three threshold
barriers—res judicata, equitable estoppel, or the presumption
of legitimacy—are present and where genetic testing would
not serve the best interests of the child ( Matter of Shondel
J. v. Mark D., 7 N.Y.3d 320, 329, 820 N.Y.S.2d 199, 853

N.E.2d 610 [2006]). Thus, a court has no power to deny an
otherwise proper demand for genetic testing on the ground
that testing would not serve the child's best interests due
to factors other than res judicata, equitable estoppel, or the
presumption of legitimacy (see Matter of Suffolk County
Dept. of Social Servs. v. James D., 147 A.D.3d 1067, 1069, 48
N.Y.S.3d 248 [2d Dept. 2017]; Matter of Costello v. Timothy
R., 109 A.D.2d 933, 933, 486 N.Y.S.2d 409 [3d Dept. 1985];
*652 Matter of Leromain v. Venduro, 95 A.D.2d 80, 83,
466 N.Y.S.2d 729 [3d Dept. 1983]). Indeed, in the absence
of res judicata, equitable estoppel, or the presumption of
legitimacy, “the Legislature has plainly indicated its belief
that the best interests of the child will, in fact, be advanced by
establishing the alleged father's paternity, irrespective of the
mother's wishes” (Leromain, 95 A.D.2d at 83, 466 N.Y.S.2d
729). The legislative policy identified in Leromain explains
why
section 532 (a) requires factual findings concerning
the child's best interests when a court denies a motion for
genetic testing, but not when a court grants such a motion (see
generally
Shondel J., 7 N.Y.3d at 329, 820 N.Y.S.2d 199,
853 N.E.2d 610).
[5] [6] Respondents do not contend that either res judicata
or the presumption of legitimacy applies in this case, and
the mother does not contend that equitable estoppel applies.
The boyfriend's current assertion of equitable estoppel is
improperly raised for the first time on appeal (see Matter of
Beth R. v. Ronald S., 149 A.D.3d 1216, 1218, 51 N.Y.S.3d 244
[3d Dept. 2017]; see also People v. Bailey, 32 N.Y.3d 70, 79,
85 N.Y.S.3d 377, 110 N.E.3d 489 [2018]). In any event, given
petitioner's commencement of this proceeding within weeks
of the child's birth, equitable estoppel is clearly inapplicable in
this case (see Matter of Luis V. v. Laisha P.T., 184 A.D.3d 648,
649, 125 N.Y.S.3d 133 [2d Dept. 2020]; Matter of Michael
S. v. Sultana R., 163 A.D.3d 464, 476, 82 N.Y.S.3d 364 [1st
Dept. 2018], lv dismissed 35 N.Y.3d 964, 124 N.Y.S.3d 626,
147 N.E.3d 1162 [2020]). Thus, because none of the three
threshold barriers existed in this case, the court was required
to grant petitioner's motion for genetic testing (see Costello,
109 A.D.2d at 933, 486 N.Y.S.2d 409; Leromain, 95 A.D.2d
at 83, 466 N.Y.S.2d 729), and the court cannot be faulted for
failing to make factual findings about the child's overall best
interests that could not, as a matter of law, have altered its
statutory duty to order testing.
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[7] Finally, given the continued existence of the AOP, we
acknowledge respondents’ concern that the order of filiation
might have effectively created an impermissible three-parent
arrangement for the subject child (see generally
Matter of
Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1, 18 n. 3, 39
N.Y.S.3d 89, 61 N.E.3d 488 [2016]; Matter of Tomeka N.H. v.
Jesus R., 183 A.D.3d 106, 111, 122 N.Y.S.3d 461 [4th Dept.
2020]). The court, however, had the power to vacate the AOP
to address that concern (see Michael S., 163 A.D.3d at 474,
82 N.Y.S.3d 364; Matter of Marshall P. v. Latifah H., 154
A.D.3d 709, 710, 61 N.Y.S.3d 355 [2d Dept. 2017]), and we
End of Document

conclude that the AOP should be vacated in order to eliminate
any question that petitioner is the child's only legal father. We
therefore modify the order by granting petitioner's motion in
its entirety and vacating the AOP. Respondents’ remaining
contentions do not require reversal or further modification of
the order.
All Citations
191 A.D.3d 1315, 140 N.Y.S.3d 649, 2021 N.Y. Slip Op.
00717

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

4

Malin-Mayor, Bo 4/18/2021
For Educational Use Only
Shanna O. v. James P., 176 A.D.3d 1334 (2019)
112 N.Y.S.3d 792, 2019 N.Y. Slip Op. 07455

176 A.D.3d 1334
Supreme Court, Appellate Division,
Third Department, New York.
In the Matter of SHANNA O., Appellant,
v.
JAMES P., Respondent.
(Proceeding No. 1.)
In the Matter of Amanda P., Respondent,
v.
James P., Respondent,
and
Shanna O., Appellant.
(Proceeding No. 2.)

West Headnotes (6)
[1]

Record

Notwithstanding Family Court's failure to
make the threshold determination regarding
extraordinary circumstances required for
nonparent to overcome parent's superior right
to custody of child, appellate court may
independently review the record to make such
a determination where the record has been
adequately developed.

[2]

526672
|
Decided and Entered: October 17, 2019
|
Calendar Date: September 11, 2019
Synopsis
Background: After biological father left stepmother's and
child's residence, biological mother filed petition against
biological father seeking custody of child, and stepmother
filed custody petition against both biological parents. The
Family Court, Broome County, Rita Connerton, J., awarded
custody to the stepmother and visitation to each parent.
Biological mother appealed.

Child Custody

Child Custody
Right of biological parent
as to third persons in general
Child Custody
Previous abandonment or
relinquishment by custodian
A parent has a claim of custody of his or her
child, superior to that of all others, in the absence
of surrender, abandonment, persistent neglect,
disruption of custody over an extended period of
time or other extraordinary circumstances.
1 Cases that cite this headnote

[3]

Child Custody
Right of biological parent
as to third persons in general
The extraordinary circumstances analysis, for
providing an exception to the general rule that
a parent has a superior claim of child custody,
must consider the cumulative effect of all issues
present in a given case, including, among others,
the length of time the child has lived with
the nonparent, the quality of that relationship,
and the length of time the parent allowed such
custody to continue without trying to assume the
primary parental role.

Holdings: The Supreme Court, Appellate Division, Mulvey,
J., held that:
[1] stepmother had standing to seek custody of child, and
[2] it was in child's best interests to live primarily with
stepmother.

1 Cases that cite this headnote

Affirmed.
Procedural Posture(s): On Appeal; Petition for Custody.

[4]

Child Custody
Right of biological parent
as to third persons in general
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Child Custody
child

Welfare and best interest of

Only after the nonparent establishes
extraordinary circumstances, for providing an
exception to the general rule that a parent has
a superior claim of child custody, may a court
consider the best interests of the child.
2 Cases that cite this headnote
[5]

Child Custody

Stepparents

Child Custody

Parties; intervention

Stepmother
established
extraordinary
circumstances for providing exception to general
rule that biological parent has a superior claim of
child custody, and thus stepmother had standing
to seek custody of child, where child lived
with stepmother and biological father for nearly
his whole life, and biological mother waited
approximately 10 months after learning that
biological father was no longer living with child
and stepmother to seek custody.
1 Cases that cite this headnote
[6]

Child Custody
Seeking Custody

Factors Relating to Parties

Child Custody

Present relationship

Child Custody

Stepparents

It was in child's best interests to live primarily
with stepmother instead of biological mother,
although biological father no longer lived with
child and stepmother, where child lived with
stepmother since he was toddler, child had close
bond with half brother, and biological mother
was unfamiliar with child's medical conditions
and educational plan to address his difficulties.
1 Cases that cite this headnote

**793 Appeal from an order of the Family Court of Broome
County (Connerton, J.), entered April 10, 2018, which, among
other things, granted petitioner's application, in proceeding

No. 2 pursuant to Family Ct Act article 6, for custody of the
subject child.
Attorneys and Law Firms
Pamela B. Bleiwas, Ithaca, for appellant.
Michelle I. Rosien, Philmont, for Amanda P., respondent.
Veronica M. Gorman, Binghamton, attorney for the child.
Before: Egan Jr., J.P., Lynch, Mulvey and Devine, JJ.

MEMORANDUM AND ORDER
Mulvey, J.
*1334 Shanna O. (hereinafter the mother) and respondent
James P. (hereinafter the father) are the parents of the subject
child (born in July 2005). In the fall of 2007, the father
moved to New York, leaving the child and the mother in
the state where they had all been living together. In April
2008, the mother allowed the father to take the child for an
extended visit. The father **794 then obtained a Family
Court order granting him sole custody, so the child remained
living with the father and petitioner Amanda P. (hereinafter
the stepmother), who later married the father. From 2008 until
the mother moved back to this state in 2012, the mother visited
the child approximately 16 times and admits that, at one point,
she went three years without seeing the child. In 2012, the
mother began daytime visits with the child and progressed
into visits every other weekend, as embodied in a 2013 Family
Court order.
In the fall of 2016, the father informed the mother that he
had separated from the stepmother but left the child in the
stepmother's care. The mother began communicating more
regularly with the stepmother and, based on the father's
approval, began visiting with the child every weekend. In
early May 2017, the stepmother asked the father to completely
leave the residence. At the end of July 2017, the mother filed
a petition against the father seeking custody. The stepmother
later filed a custody petition against both parents. After
hearings on both petitions, Family Court awarded custody
to the stepmother and visitation to each parent. The mother
appeals.
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Although Family Court has rendered a thorough and
*1335 thoughtful decision, it erred in basing its custody
determination on the premise that the stepmother was a
de facto parent who had standing to seek custody under
Domestic Relations

Law § 70(a) pursuant to the Court of Appeals decision
in
Matter of Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1, 39
N.Y.S.3d 89, 61 N.E.3d 488 (2016)).
Domestic Relations
Law § 70(a) provides that “either parent” may apply to a court
for custody of a child residing in the state. In
Matter of
Brooke S.B., the Court expanded the definition of the word
parent – a term not defined in the statute – to include a
partner to a biological or adoptive parent where the partner
has demonstrated “by clear and convincing evidence that
the parties agreed to conceive a child and to raise the child
together” ( Matter of Brooke S.B. v. Elizabeth A.C.C., 28
N.Y.3d at 14, 39 N.Y.S.3d 89, 61 N.E.3d 488). While the
Court noted that “[a] growing body of social science reveals
the trauma children suffer as a result of separation from a
primary attachment figure — such as a de facto parent —
regardless of that figure's biological or adoptive ties to the
children” ( id. at 25, 39 N.Y.S.3d 89, 61 N.E.3d 488),
the Court also noted that courts “must, however, protect the
substantial and fundamental right of biological or adoptive
parents to control the upbringing of their children” ( id.
at 26, 39 N.Y.S.3d 89, 61 N.E.3d 488). The Court was not
considering “whether to allow a third party to contest or
infringe on those rights; rather, the issue [was] who qualifies
as a ‘parent’ with coequal rights” ( id.).
The Court purposely kept its holding narrow and did not
expand it to include all or most stepparents, or all people who
could establish a functional equivalency to a parent ( id.
at 27–28, 39 N.Y.S.3d 89, 61 N.E.3d 488). While rejecting
the premise that it was required in that case to “declare that
one test would be appropriate for all situations” ( id. at 27,
39 N.Y.S.3d 89, 39 N.Y.S.3d 89, 61 N.E.3d 488), the Court
noted that, based on the Legislature's “use of the term ‘either,’
the plain language of Domestic Relations Law § 70 clearly
limits a child to two parents, and no more than two, at any
given time” (

id. at 18 n 3, 39 N.Y.S.3d 89, 61 N.E.3d

488). As the reasoning relied upon by Family Court would
result in the child having three parents – the mother, the father
and the stepmother – who would all simultaneously have
standing to seek custody, such reasoning does not comport
with the holding in
Matter of Brooke S.B. Therefore, to
establish standing to seek custody as a **795 nonparent, the
stepmother had to demonstrate extraordinary circumstances.
[1] [2] [3] [4] “Notwithstanding Family Court's failure
to make the threshold determination regarding extraordinary
circumstances, we may independently review the record to
make such a determination where, as here, the record has
been adequately developed” ( *1336 Matter of Roth v.
Messina, 116 A.D.3d 1257, 1258–1259, 984 N.Y.S.2d 221
[2014] [citations omitted]; see Matter of Rosso v. Gerouw–
Rosso, 79 A.D.3d 1726, 1727, 914 N.Y.S.2d 829 [2010];
Matter of Michael G.B. v. Angela L.B., 219 A.D.2d 289,
292, 642 N.Y.S.2d 452 [1996]). “A parent has a claim of
custody of his or her child, superior to that of all others, in
the absence of surrender, abandonment, persistent neglect,
disruption of custody over an extended period of time or
other extraordinary circumstances” ( Matter of Brown v.
Comer, 136 A.D.3d 1173, 1174, 25 N.Y.S.3d 424 [2016]
[internal quotation marks, brackets and citations omitted];
see Matter of Curless v. McLarney, 125 A.D.3d 1193, 1195,
4 N.Y.S.3d 666 [2015]). “The extraordinary circumstances
analysis must consider the cumulative effect of all issues
present in a given case, including, among others, the length
of time the child has lived with the nonparent, the quality of
that relationship and the length of time the parent allowed
such custody to continue without trying to assume the primary
parental role” ( Matter of Brown v. Comer, 136 A.D.3d
at 1174, 25 N.Y.S.3d 424 [internal quotation marks, ellipsis
and citations omitted] ). Only after the nonparent establishes
extraordinary circumstances may a court consider the best
interests of the child (see
id. at 1176, 25 N.Y.S.3d 424;
Matter of Banks v. Banks, 285 A.D.2d 686, 687, 726 N.Y.S.2d
795 [2001]).
This situation is unlike those where a parent simply left
a child in the care of a relative, such as a grandparent or
cousin (compare
Matter of Brown v. Comer, 136 A.D.3d
at 1175, 25 N.Y.S.3d 424). Here, the child was residing with
the other parent – the father – pursuant to a court order.
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The mother did not originally expressly relinquish the child
to the stepmother. Rather, the stepmother assumed parental
responsibilities due to her relationship with the father and
based on his custodial authority. Nevertheless, in considering
the cumulative effect of all the issues, we note that the
mother had very little contact with the child for five years,
including not seeing him at all for three continuous years,
while the child was at a formative age and being raised by the
father and the stepmother. Starting in 2012, the mother began
consistently exercising her visitation and has continued to do
so. However, the mother remained uninvolved in the child's
medical and educational life and was only minimally involved
in his extracurricular activities. Although she contends that
the father did not provide information on these topics when
asked, the mother did not exercise her rights under the custody
order to obtain such information on her own, nor did she
ask the stepmother for information on most of these topics,
despite being directed to do so by the father. For example,
the mother complained that the father and the stepmother
did not provide information about school activities, but she
acknowledged that the school calendar was available online.
The mother asserted that she was stymied in *1337 her
attempts to obtain records from the child's elementary school,
but she did not later attempt to contact the child's middle
school, which he had been attending for two years at the time
of the hearing. Despite dropping the child off at soccer events
during her visitation time, the mother did not know the names
of any of his coaches or the schedule for soccer practices
and games that did not take place on her weekends. Overall,
she took **796 little initiative to learn about the child's life
outside of her parenting time.
[5] The child, who was 12 years old at the time of the
hearing, had lived with the stepmother since he was 2½
years old. Throughout that time, the stepmother provided
the day-to-day care for the child and they formed a close
bond (compare
Matter of Burton v. Barrett, 104 A.D.3d
1084, 1085–1086, 961 N.Y.S.2d 610 [2013]). Though the
mother cannot be faulted for allowing the child to remain
living with the stepmother while the custodial father was also
present in the household, the mother testified that the father
informed her in September or October 2016 that he no longer
lived with the stepmother and the child. The mother further
testified that she discovered on June 28 or 29, 2017 that
the child was going to a summer recreation program, rather
than spending extended time with her in the summer, yet she

did not file her petition until July 28, 2017 (compare Matter
of Hawkins v. O'Dell, 166 A.D.3d 1438, 1439, 89 N.Y.S.3d
374 [2018];
Matter of Burton v. Barrett, 104 A.D.3d at
1086, 961 N.Y.S.2d 610). It is unclear why the mother waited
approximately 10 months after learning that the child was
no longer living with the father to seek custody, and thereby
attempt to assume the primary parental role. Instead, she
chose to leave the child in the stepmother's continued care.
Under these facts, the stepmother established extraordinary
circumstances providing her with standing to seek custody
(see Matter of Curless v. McLarney, 125 A.D.3d at 1196–
1197, 4 N.Y.S.3d 666;
Matter of Tucker v. Martin, 75
A.D.3d 1087, 1088–1090, 904 N.Y.S.2d 605 [2010]; Matter
of Isaiah O. v. Andrea P., 287 A.D.2d 816, 817, 731 N.Y.S.2d
273 [2001]).
[6] Moving to the best interests of the child, he has lived
with the stepmother since he was a toddler, has a close
bond with her and was described as inseparable from his
half brother, who also lives with them. The child has always
attended schools in the same district, has an educational plan
to address his difficulties, participates in sports in that district
and all of his friends are there. The mother lives in a different
school district. The stepmother has been managing the child's
medical conditions for a decade, whereas the mother did not
even know the names of his doctors. The stepmother has been
communicating *1338 with the mother regarding visits and
providing the majority of the transportation; the mother has
no vehicle and her driver's license is suspended, although
she drove to drop the child off on at least some occasions.
It appears that the stepmother would be most likely to foster
a relationship between the child and the other person, as
demonstrated by the mother describing it as “[u]nfortunate[ ]”
that the child had lived with the stepmother on a day-to-day
basis for a decade and formed a bond with her. Although not
determinative, the child's attorney advocated that the child
continue living with the stepmother (see Matter of Rivera v.
LaSalle, 84 A.D.3d 1436, 1438, 923 N.Y.S.2d 254 [2011]).
Overall, because the stepmother has been the most consistent
parental figure in the child's life and will maintain stability
for him, it is in his best interests to live primarily with her
(see Matter of Curless v. McLarney, 125 A.D.3d at 1197, 4
N.Y.S.3d 666). Accordingly, we affirm the award of custody
and primary residence to the stepmother.
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Egan Jr., J.P., Lynch and Devine, JJ., concur.
ORDERED that the order is affirmed, without costs.

All Citations
176 A.D.3d 1334, 112 N.Y.S.3d 792, 2019 N.Y. Slip Op.
07455
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child, father did not consent to friend's status
as a parent, and presumption of legitimacy did
not apply, as none of the parties were married.

61 Misc.3d 775
Family Court, New York,
Monroe County.
In the Matter of a Proceeding under Article
6 of the Family Court Act, T.H., Petitioner,
v.
J.R. and B.S., Respondents.

N.Y. Dom. Rel. Law § 70.

[2]

[3]

[2] father was not equitably estopped from opposing friend's
petition.
Motion granted.

extended periods of time.
Law § 70.

Procedural Posture(s): Motion to Dismiss for Lack of
Standing.
[4]

Child Custody
parents

In loco parentis; de facto

Child Custody

Parties; intervention

Mother's friend lacked standing to petition
for custody and visitation of child, despite
contention that she was “psychological parent”
of child, where there was no pre-conception
agreement by mother, father, and friend to raise

Parties; intervention

Father was not equitably estopped from opposing
petition for custody and visitation of child,
brought by mother's friend; even though mother
told friend that she did not think father wanted
anything to do with child, father did not say or
do anything to mislead friend into detrimental
change of position, child was too young to
have knowingly relied on any relationship she
and friend may have formed, and father did
not acquiesce to relationship between child and
friend, as father objected as soon as he became
aware that friend had been caring for child for

[1] friend lacked standing to petition for custody and
visitation of child, and

[1]

Child Custody
Right of biological parent
as to third persons in general
Child Custody

Holdings: The Family Court, Joan S. Kohout, J., held that:

West Headnotes (5)

Parent and Child

A court is required to use great care when
considering whether to interfere with the
essential constitutional rights of a parent under
the Due Process Clause. U.S. Const. Amend. 14.

V-03453-17
|
Decided on August 9, 2018
Synopsis
Background: Mother's friend petitioned for custody and
visitation of child, and case was transferred to be heard with
custody proceeding between parents. Father moved to dismiss
the petition for lack of standing.

Constitutional Law
Relationship

N.Y. Dom. Rel.

Estoppel
Nature and Application of
Estoppel in Pais
The doctrine of equitable estoppel may
successfully be invoked, in the interest of
fairness, to prevent the enforcement of rights
which would ultimately work fraud or injustice
upon the person against whom enforcement is
sought.
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[5]

Estoppel
Nature and Application of
Estoppel in Pais
Equitable estoppel precludes a person from
asserting a right after having led another to form
the reasonable belief that the right would not be
asserted.

Attorneys and Law Firms
**677 Christopher D. Thomas, Esq. (Attorney for Petitioner
T.H.), Nixon Peabody, LLP, 1300 Clinton Square, Rochester,
NY 14604-1792, (585) 263-1087
Lisa J. Maslow, Esq. (Attorney for Respondent J.R.), P.O. Box
18188, Rochester, NY 14618, (585) 520-2188
Anthony J. Leavy Esq. (Attorney for Respondent B.S.), 1250
Culver Road, Rochester, NY 14609, (585) 224-9373
Maureen Polen, Esq. (Attorney for the Child A.S.), The Legal
Aid Society, One West Main Street, Suite 800, Rochester, NY
14614, (585) 259-5757

DECISION AND ORDER
Joan S. Kohout, J.
*776 A petition seeking visitation was filed by T.H.
on March 29, 2017 regarding the child A. S., born on
February 12, 2011. A.S.'s parents B.S. and J.R. are the
respondents in this case. The petition alleges that Ms. H.
is the “psychological parent” of A. and seeks court ordered
visitation with her.
Initially, the case was assigned to a referee. It was later
transferred to this court to be heard with a custody proceeding
between the parents.
After the case was transferred, an amended petition was filed
by Ms. H. on October 4, 2017 seeking custody and visitation
*777 and alleging that Ms. H. is the equivalent of a parent
and should be permitted to seek custody or court ordered

visitation as a parent. She further alleged that Mr. R. is
equitably estopped from opposing her petition.
A motion to dismiss the petition and amended petition was
filed by Mr. R. on November 6, 2017 alleging that Ms. H.
lacks standing to maintain any action as a parent, that Mr. R.
is not equitably estopped from opposing the petition and that
Ms. S. should be estopped from supporting the petition based
on judicial estoppel.
In order to assure a complete record and to determine
whether equitable estoppel principles apply, the court ordered
a hearing on the motion to dismiss.
At the conclusion of the hearing, the parties were invited
to submit written summations. The petitioner requested that
the motion to dismiss be denied and that she be afforded the
rights of a parent to request custody. Mr. R. requested that the
petition be dismissed and that Ms. S. be **678 judicially
estopped from supporting Ms. H.'s petition. No summation
was submitted by counsel for Ms. S. and she did not present
any witnesses or proof at the hearing. As a result, the court
was unable to determine her position as of the conclusion of
the trial. The summation of the attorney for the child opposes
dismissal.
For the reasons stated below, the court grants the motion to
dismiss and finds that the petitioner has failed to demonstrate
that she is entitled to be treated as a parent under any legal
theory and that she, therefore, lacks standing to bring this
petition.
LEGAL BACKGROUND
The court has taken judicial notice of the orders between
A.'s parents J.R. and B.S. documenting the considerable legal
history relating to their daughter.
On June 13, 2013, Ms. S. filed a paternity petition alleging
that Mr. R. was the father of A. The Monroe County
Department of Human Services was added as a necessary
party since A. was receiving temporary assistance benefits
through that agency. On November 18, 2013, Mr. R.
consented to the entry of a paternity order adjudging him to
be A.'s father.
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On the same date, Ms. S. filed a petition against Mr. R.
requesting custody of A. A few days later on November 21,
2013, Mr. R. filed his own custody and visitation petition.
On *778 May 6, 2014, the parents stipulated to an order
of joint custody with the primary residency of A. with Ms.
S. and a schedule of increasing residential parenting time
for Mr. R. The order also provided that “while a no contact
Order of Protection exists in Father's favor against Mother,
the maternal aunt or maternal grandmother shall serve as the
communication person between the parties.”
On July 8, 2014, Mr. R. filed a petition alleging that Ms.
S. violated the court order by denying visitation with A.
On October 29, 2014, a stipulated superseding order was
made between the parents increasing Mr. R.'s residential
time to every Wednesday evening, as well as the alternating
weekends that were already in place.
On December 18, 2014, Mr. R. filed an order to show cause
alleging that Ms. S. had again violated the order by engaging
in domestic violence towards him and that she was in jail. A
temporary order was made on December 23, 2014, directing
transfers to occur at the Rochester Police Department and
directing that “mother's friend T.H.; shall not be present
at any of the exchanges.” The case was transferred to the
Integrated Domestic Violence Court and on April 16, 2016,
the parties agreed to a second modification to their custody
order changing the times and transfer arrangements.
On January 2, 2018, Mr. R. filed a fifth violation petition
alleging that Ms. S. was in contempt of the custody order for
failing to provide him with his court ordered parenting time
with A. Ms. S. failed to appear for the trial and a decision and
order was made on March 27, 2018 adjudicating Ms. S. to
be in contempt and suspending sentence pending compliance
with the order. In the decision and order, the court found that
Mr. R. credibly testified to a long history of interference in
his parenting periods by Ms. S., including repeated denials of
holiday visits.
The most recent custody proceeding between Ms. S. and Mr.
R. was settled on June 7, 2018 with an equal time joint custody
agreement where A. spends two weekdays with each parent
and the parents alternate weekends from Friday to Sunday.
Ms. S. and Mr. R. also agreed that neither would permit Ms.
H. to be listed as a parent on any documents concerning A.

**679 FINDINGS OF FACT
Ms. H. testified over multiple days that she considers A. to be
her daughter and, with Ms. S.'s agreement, has been *779
involved with A.'s life since her birth. Ms. H. acknowledged
that Mr. R. testified that he never agreed to her involvement
with A. and that they have had limited, generally unpleasant,
contact.
Mr. R. credibly denied knowing that Ms. H. was caring for
A. for large blocks of time or that she was making decisions
about his daughter. Neither Ms. H. nor Ms. S. advised Mr. R.
that Ms. H. spent extended periods with A., or that Ms. H.
attended some events generally reserved for parents.
When Mr. R. learned that Ms. H. was calling herself A.'s
parent, he strongly objected to both Ms. S. and Ms. H. On
several occasions, Mr. R. told Ms. H. that he objected, that he
was A.'s father and that she could not fill that role. He feels
that Ms. H. is using his daughter to try to change the law and
that Ms. S. has allowed A. to spend time with Ms. H. without
his knowledge or permission during periods when A. should
have been with him under the court orders.
Ms. S. concedes that she invited Ms. H. to help her raise
A. and allowed Ms. H. to participate in activities involving
A. without Mr. R.'s knowledge or agreement. Ms. S. did not
contest Ms. H.'s testimony that she allowed A. to stay with
Ms. H. for extended periods of time, including at least one
lengthy occasion when Ms. S. was in jail.
Despite various factual discrepancies, all of the parties
agree on several essential facts: that there was never a preconception agreement to have and raise A., that there was no
three-way agreement at any time for Ms. H. to be a parent
to A., that Ms. H. never adopted A. and that Ms. H. and Ms.
S. were never married or were domestic partners. It is also
agreed that neither Ms. S. nor Ms. H. informed Mr. R. that A.
was staying overnight with Ms. H. or living with Ms. H. for
weeks at a time.
To the contrary, the record supports the conclusion that from
a very early date, both Ms. S. and Ms. H. deliberately acted to
exclude Mr. R. from A.'s life. For instance, in a text message
sent by Ms. S. to Mr. R.'s wife N. on December 17, 2013,
approximately one month after Mr. R. had been adjudicated
as A.'s father, Ms. S. wrote [exhibit A]:
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I'm sorry to contacted [sic] you I don't
want to break a happy home but me
and my daughter have a happy home
too with out [sic] him and I wanted
to do [sic] was pretend he didn't exist
until my baby her self want [sic] to
know him.

*780 Ms. H. admitted that she always knew Mr. R. was A.'s
father and described an incident during the summer of 2011
shortly after A.'s birth when Mr. R. came to the house asking
to see his daughter. Still, Ms. H. testified that she was “under
the impression” that she would be A.'s parent.
From the beginning, the limited contacts between Ms. H. and
Mr. R. were contentious, and there was nothing about them
that would have allowed Ms. H. to infer that Mr. R. approved
of her involvement with A.
Mr. R. testified credibly and in detail about their first
encounter in 2010 after Ms. H. and Ms. S. separated. Mr. R.
and Ms. S. were at Ms. S.'s home after resuming their intimate
relationship. As he was leaving, he asked Ms. S. who was
outside the door. Ms. S. told him it was her ex-girlfriend.
Ms. H. asked Mr. R. in vulgar terms what he was doing in
her house with her girlfriend. Ms. H. told Mr. R. she did not
want him around and threatened him. Ms. S. then told Mr. R.
to leave and that she would call him later. She told Mr. R.
**680 that he should leave because Ms. H. was jealous and
obsessed.
This unfortunate encounter set the stage for later contacts in
court and at occasional visitation exchanges where Ms. H.
was insulting and threatening to Mr. R. and Mr. R. returned
insults to Ms. H. During one encounter at court during
2013 or 2014, Mr. R. called court security to intercede with
Ms. H. Regrettably, other similar incidents followed and in
December 2014, a temporary order was made directing that
Ms. H., who was described in the order as a friend of Ms. S.,
not be at the visitation transfers. Also during that period, Mr.
R. had an order of protection against Ms. S. requiring maternal
relatives to assist with communication between the parties.

Ms. S. has known both Mr. R. and Ms. H. for over 10 years.
Ms. H. and Ms. S. began an intimate relationship in June 2007,
Ms. S. and Mr. R. met while working at Walmart in 2006 or
2007.
In the spring of 2010, Ms. H. and Ms. S. broke up and Ms.
H. moved out of Ms. S.'s residence. In the fall of 2010, Ms.
H. moved back in and lived with Ms. S. and A. until around
February 2012, just after A.'s first birthday. After that time,
Ms. H. saw A. regularly, but never again resided with Ms. S.
or resumed an intimate relationship with her.
Mr. R. and Ms. S. had an occasional sexual relationship
beginning in 2006, which continued through the years that
Ms. *781 H. and Ms. S. lived together. There is no indication
that Ms. H. was aware of Ms. S.'s relationship with Mr. R. or
of all the contacts she had with Mr. R. during her pregnancy
and after A.'s birth.
In 2010 after Ms. H. moved out of Ms. S.'s home, Mr. R. and
Ms. S. became intimate again resulting in the conception of A.
According to Ms. S., Mr. R. came to her house daily during a
several month period, which continued until five or six weeks
after she discovered she was pregnant. Both Mr. R. and Ms.
S. agree that Ms. S. told him that she was pregnant. After that,
Ms. S. occasionally saw Mr. R. at her bus stop and he brought
her a plant on Mother's Day while she was pregnant. They
lost touch after that and Ms. S. did not contact Mr. R. when
A. was born.
By the time A. was born on February 12, 2011, Ms. H. had
moved back to Ms. S.'s home. Ms. H. was present at A.'s birth
and participated in A.'s care until she and Ms. S. separated for
the final time shortly after A. turned one year old. After that
time, Ms. S. allowed Ms. H. to care for A. while she worked.
Mr. R. saw A. at least three times after she was born and before
the court proceedings commenced in 2013. Ms. H. was not
aware of all of these contacts. Ms. S. brought A. for a visit at
Mr. R.'s parents home. After that visit, Ms. S. and Mr. R. lost
touch again. Mr. R. stated that the phone numbers changed.
Ms. S. testified that Mr. R. “disappeared.” Neither Ms. S. nor
Ms. H. made any efforts to contact Mr. R. during this period.
In 2013, Ms. S. and Ms. H. had a falling out and Ms. S.
stopped allowing A. to go to Ms. H.'s home. It was during this
period that Ms. S. filed the paternity petition against Mr. R.
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Ms. H. places great weight on Mr. R.'s initial denial of
paternity at the start of the paternity case and his request for
a DNA test, suggesting this meant that he relinquished his
role as a father. Mr. R., however, credibly explained that he
was unsure that he was A.'s father because he knew Ms. S.
had other partners, including a friend of his. After he learned
he was A.'s father, he immediately filed the custody and
visitation petition because Ms. S. would not let him see his
daughter. He has **681 had to return to court many times to
enforce his right to see A.
Ms. H. submitted into evidence pictures and videos of A.
showing her involvement in activities with A. She testified to
*782 her attendance at important events in A.'s life, which
Mr. R. did not attend. Significantly, neither Ms. H. nor Ms.
S. informed Mr. R. about any of the events. The failure of
Ms. S. and Ms. H. to inform Mr. R. of these important events
provides further proof of their intent to exclude Mr. R. from
A.'s life.
Ms. H. has held herself out to be A.'s parent to school
personnel, causing great confusion. Ms. H. testified that she
attended a father-daughter event at A.'s school in 2017, an
event that was never mentioned to Mr. R. This has caused
difficulties for Mr. R., who has now taken steps for Ms. H. to
be barred from the school. According to Mr. R., Ms. S. has
also complained to him about Ms. H.'s picking up A. without
permission from school.
Ms. H. went so far as to claim A. as her dependent daughter
on her income taxes as recently as 2017. She did not testify
to why she did that or whether there were consequences with
the tax authorities.
Mr. R. feels that Ms. H. contributed to the difficulties he has
had in having consistent visitation. The record supports his
belief, especially since Ms. H. testified that she has had A. for
substantial blocks of time, including holidays, when A. was
to be with her father under the custody order. While it was not
Ms. H.'s responsibility to assure that the time she spent with
A. did not interfere with Mr. R.'s residential periods, the fact
that it often interfered has contributed to the antipathy among
the parties.
Discussion

i.
In 2016, the Court of Appeals ruled that when a the partner of
a biological parent proves “by clear and convincing evidence
that the parties agreed to conceive a child and raise the
child together, the non-biological, non-adoptive partner has
standing to seek visitation and custody under

Domestic

Relations Law § 70” ( In the Matter of Brooke S.B. v.
Elizabeth A.C.C., 28 N.Y.3d 1, 14, 39 N.Y.S.3d 89, 61 N.E.3d
488 [2016] ). This landmark decision overruled
In the
Matter of Alison D. v. Virginia M., 77 N.Y.2d 651, 569
N.Y.S.2d 586, 572 N.E.2d 27 [1991], which narrowly defined
the term “parent” under
Domestic Relations Law § 70 to
include only biological and adoptive parents.
The parties in
Brooke S.B. were a non-marital female
couple who made a pre-conception agreement to jointly raise
a child who one partner would carry. After the baby's birth by
artificial *783 insemination, the parties jointly parented the
child and the non-biological partner stayed at home to care
for the baby while the biological mother returned to work.
A few years after the child was born, the parties separated.
Ultimately, the biological mother “effectively terminated” her
former partner's contact with the child (see
28 N.Y.3d
at 15, 39 N.Y.S.3d 89, 61 N.E.3d 488). The non-biological
partner filed a petition seeking joint custody and visitation,
which was dismissed by the Family Court for lack of
standing and affirmed by the Appellate Division in reliance
on

Alison D.

The Court of Appeals reversed, limiting its decision to the
facts of the case and holding that where an individual proves
by clear and convincing evidence that the parties entered
into a pre-conception agreement to conceive and raise a
child as “co-parents,” standing as a parent is established
under

Domestic Relations Law § 70 (“the conception

test”) sufficient to seek custody or visitation ( 28 N.Y.3d at
27-28, 39 N.Y.S.3d 89, 61 N.E.3d 488). The Court **682
specifically declined to decide “[w]hether a partner without
such agreement can establish standing and, if so, what factors
a petitioner must establish to achieve standing based on
equitable estoppel..” (
N.E.3d 488).

28 N.Y.3d at 28, 39 N.Y.S.3d 89, 61
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In carefully crafting its decision, the Court recognized the
need to protect the fundamental rights of biological and
adoptive parents to raise their children citing
Troxel v.
Granville, 530 U.S. 57, 64-65, 120 S.Ct. 2054, 147 L.Ed.2d
49 (2000). Recognizing the fundamental nature of parental
liberty interests, the Court determined that caution is required
if the definition of parent is expanded, making “the element of
consent of the biological and adoptive parent critical” (
N.Y.3d at 26, 39 N.Y.S.3d 89, 61 N.E.3d 488).

28

In
Troxel, the Supreme Court outlined the long and wellestablished fundamental liberty interest of parents to make
decisions regarding their children's lives noting that parents
are normally in the best position to determine what is in their
child's best interest (see

Troxel v. Granville, 530 U.S. 57,

69, 120 S.Ct. 2054, 147 L.Ed.2d 49 citing
Parham v. J.R.,
442 U.S. 584, 602, 99 S.Ct. 2493, 61 L.Ed.2d 101 [1979]
citations omitted ). The Court concluded that “it cannot now
be doubted that the Due Process Clause of the Fourteenth
Amendment protects the fundamental right of parents to make
decisions concerning the care, custody, and control of their
children” (

530 U.S. at 67, 120 S.Ct. 2054).

is applied to this case as suggested by Ms. H., the proof
does not support a finding that Mr. R. was either aware of
Ms. H.'s involvement with A. or that he tacitly, or otherwise,
acquiesced in her involvement. Furthermore, a fair review of
the record permits a reasonable inference that both Ms. H. and
Ms. S. did not want Mr. R. to be involved with A. and that
they acted to interfere with his contacts with his daughter.
Additionally, since equitable estoppel is grounded in the best
interests of the child (see
28 N.Y.3d at 28, 39 N.Y.S.3d
89, 61 N.E.3d 488), even if equitable estoppel applied here
and Ms. H. were granted standing, it would not in the court's
view be in A.'s best interest to have a tripartite custody
arrangement here given the animus between Ms. H. and Mr.
R. and the history of interference with Mr. R.'s parenting time
with A. (see
Braiman v. Braiman, 44 N.Y.2d 584, 587,
407 N.Y.S.2d 449, 378 N.E.2d 1019 [1978] joint custody was
not appropriate where parents were “persistently and severely
embattled”).
ii.
In Brooke S.B. the Court of Appeals declined to determine
what test should be **683 applied when “a couple has not
entered into a pre-conception agreement” (

28 N.Y.3d at

[1] [2] Applying these principles, the court is required to
use great care when considering whether to interfere with the
essential constitutional rights of a parent. Mr. R. strenuously
objects to Ms. H.'s request that she be treated as a parent
and that she be granted one-third custody regarding A. In

28, 39 N.Y.S.3d 89, 61 N.E.3d 488). Nor did
Brooke S.B.
address whether its holding should be applied to a third party

accordance *784 with
Brooke S.B., Mr. R.'s lack of
consent is “critical” to the court's determination of whether a

Two New York trial courts have grappled with that last issue

third party may be granted standing as a parent (
at 26, 39 N.Y.S.3d 89, 61 N.E.3d 488).

28 N.Y.3d

As an alternative, Mr. R. suggests that Ms. H., as a friend of
Ms. S., can continue to see A. during Ms. S.'s parenting time
in the same way his wife, A.'s step-mother, spends time with
A. when A. is with her father.
Ms. H. argues that Mr. R. is estopped from contesting her
standing to bring this petition because he tacitly consented to
her parenting A. after A.'s birth and based upon estoppel she
is entitled to standing as a parent. Even if equitable estoppel

non-parent (
488).

28 N.Y.3d at 26, 39 N.Y.S.3d 89, 61 N.E.3d

and determined that Brooke S.B. does apply when multiple
parties, including a non-biological party, entered into a preconception agreement to jointly raise a child and actively
co-parented the child. The facts of both decisions, however,
are distinguishable from the case here and involve the preconception consent of the biological parent or parents to have
and co-parent the child with a third party combined with a
substantial history of co-parenting with the consent of the
parent or parents by the third party after the birth of the child.
*785
In Matter of David S. et al v. Samantha G., 59
Misc. 3d 960, 74 N.Y.S.3d 730 [Fam. Ct., New York County
2018], a married male couple and a single woman agreed
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that they would conceive and jointly raise a child. Over an
eight day period, the men alternated giving their semen to
the mother for artificial insemination. After the birth, a DNA
test determined which spouse was the biological father. When
disagreements occurred among the parties, the two men filed
a petition for joint custody and shared time with the child. A
key factor in determining that the non-biological spouse had
standing and that a tri-parent custody order was in the child's
best interest was that the two biological parents agreed to the
pre-conception plan to jointly parent the child with the father's
spouse (

59 Misc. 3d at 965-966, 74 N.Y.S.3d 730).

Similarly, in
Matter of Dawn M. v. Michael M., 55 Misc.
3d 865, 47 N.Y.S.3d 898 [Sup. Ct., Suffolk County 2017) the
husband, wife and the child's biological mother all agreed to
have a child together and lived together with the child for
over 18 months after the baby was born. The married couple
divorced and the former wife and biological mother lived
together with the child. The former wife had been allowed by
both biological parents to act as the child's parent over the 10
years of the child's life. Under these circumstances, the court
held that it was in the best interests of the child for a tri-parent
custody order to be made.
This case differs from
David S. and
Dawn M. in major
respects. Not only was there no pre-conception agreement
by the three parties here, but
David S. and
Dawn
M. involved married couples who entered a pre-conception
agreement with a third party. Since married couples were
involved, the presumption of legitimacy, which presumes that
a child born during a marriage is the child of the marriage,
strengthened the non-biological spouse's claim of parenthood.
Although the court in David S. found that the presumption
of legitimacy did not impact its decision and the presumption
was not specifically addressed in

Dawn M. (see e.g.,

Christopher YY v. Jessica ZZ., 159 A.D.3d 18, 69 N.Y.S.3d
887 [3rd Dept. 2018]; In re Maria-Irene D., 153 A.D.3d 1203,
61 N.Y.S.3d 221 [2017] ), the presumption applied in those
cases.
In
Matter of Christopher YY v. Jessica ZZ, cited by Ms.
H., the court applied the presumption of legitimacy and
equitable estoppel to preclude the petitioning putative father

from asserting paternity. The petitioner donated his semen so
that a female married couple could have a child. He entered
into a written agreement with the biological mother of the
child and *786 her wife that he would not assert paternity
and waived all right to custody or visitation. The fact that the
biological father had agreed to forgo his parental rights and
**684 duties was central in estopping him from asserting
paternity.
These decisions do not support Ms. H.'s claim that she has
standing as a parent or that, even if she had standing, that a
tri-party custody arrangement should be granted. There was
no agreement among the parties here and no consent by Mr.
R. Nor does the presumption of legitimacy apply since none
of the parties were married.
iii.
[3] Even if the court were to apply equitable principles as
suggested by Ms. H., her petition would fail. While the court
agrees that the Brooke S.B. holding applies to a three party
case involving two biological parents and a third party, Ms.
H.'s fails not only to prove a pre-conception agreement, but
also fails to satisfy the guiding principles of
Brooke S.B.,
which include at a minimum the need for clear and convincing
proof, consent of the parent and careful consideration of the
fundamental constitutional rights of the parents.
Prior to
Brooke S.B., courts applied equitable estoppel to
prevent an individual from denying paternity where a child
reasonably relied on the individual's actions and statements
that he was the child's parent (see e.g.
Matter of Ettore I.
v. Angela D., 127 A.D.2d 6, 13-14, 513 N.Y.S.2d 733 [2nd
Dept. 1987] ).
Although
Brooke S.B. was not a paternity case, the Court
of Appeals noted that the Court had expanded the term parent
in the paternity context to include a man who held himself
out to be a child's parent and acted in every way as a parent,
precluding him from denying paternity based on equitable
estoppel (see
Matter of Shondel J. v. Mark D., 7 N.Y.3d
320, 326, 820 N.Y.S.2d 199, 853 N.E.2d 610 [2006] ).
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[4]
[5] “(T)he doctrine of equitable estoppel may
successfully be invoked, in the interest of fairness, to prevent
the enforcement of rights which would ultimately work fraud
or injustice upon the person against whom enforcement is
sought” ( Matter of Ettore I. v. Angela D., 127 A.D.2d at 12,
513 N.Y.S.2d 733, citations omitted ). More to the point, the
doctrine's purpose is to “preclude a person from asserting a
right after having led another to form the reasonable belief that
the right would not be asserted” ( Matter of Shondel J. v.
Mark D., 7 N.Y.3d at 326, 820 N.Y.S.2d 199, 853 N.E.2d 610).
In this case, Ms. H. contends that Mr. R. should be estopped
from opposing her petition based upon his words and conduct,
which she argues *787 showed he consented directly or
indirectly to her developing a parent-like relationship with A.
Even if equitable estoppel were applied here, the court must

with Mr. R. began shortly thereafter (see Matter of Felix M.
v. Leonarda R.C., 118 A.D.3d 886, 887, 987 N.Y.S.2d 612
[2nd Dept. 2014], reversing Family Court's application of
equitable estoppel against petitioner in paternity case where
child was three years old when petitioner learned from the
mother that he was not the child's father; Matter of Cleophous
P. Jr. v. Latrice M.R., 299 A.D.2d 936, 750 N.Y.S.2d 380 [4th
Dept. 2002], reversing Family Court's application of equitable
estoppel where parties' relationship ended when the child was
“two or three years old”).
Likewise, Mr. R. cannot be deemed to have acquiesced to
a relationship between Ms. H. and A. (see, e.g., Matter of
Bernard S. v. Vanessa A.F., 160 A.D.3d 750, 751-752, 71
N.Y.S.3d 369 [2nd Dept. 2018];
Purificati v. Paricos,
154 A.D.2d 360, 361, 545 N.Y.S.2d 837 [2nd Dept. 1989];

28 N.Y.3d at 26, 39

Matter of Juanita A. v. Kenneth Mark N., 15 N.Y.3d 1,
6, 904 N.Y.S.2d 293, 930 N.E.2d 214 [2010] ). Mr. R. was
unaware that Ms. H. was caring for A. for extended periods of
time and, upon learning of Ms. H.'s involvement in A.'s care,
objected to both Ms. H. and Ms. S.

N.Y.S.3d 89, 61 N.E.3d 488, citing
Matter of Alison D.
v. Virginia M., 77 N.Y.2d at 656-657, 569 N.Y.S.2d 586,

To the extent that the child's best interests are at issue in the

be guided by the Court of Appeals's observation in Brooke
S.B. that “[w]e must, however, protect the substantial and
fundamental right of biological or adoptive parents to control
the upbringing of their children (

572 N.E.2d 27 and
Troxel v. Granville, 530 U.S. 57,
65, 120 S.Ct. 2054, 147 L.Ed.2d 49 [2000] ), and that the
“fundamental nature of those rights mandates caution in
expanding the definition of that term and makes the element
of consent of the biological or adoptive parent critical” (
N.Y.3d at 26, 39 N.Y.S.3d 89, 61 N.E.3d 488).

28

Ms. H. presented no proof that she relied to her detriment on
any of Mr. R.'s words or actions. While Ms. S. told Ms. H.
early on that she did not think Mr. R. wanted anything to do
with A., the record is devoid of any words or actions by Mr.
R. **685 by which he could have “misled (Ms. H.) into a
detrimental change of position” ( Matter of Shondel J. v.
Mark D., 7 N.Y.3d at 326, 820 N.Y.S.2d 199, 853 N.E.2d 610,
citation omitted ).
Moreover, A., who was just over two years old when Ms.
S. filed her paternity petition against Mr. R. and well under
three years old when Mr. R. was adjudicated as her father,
was too young to have knowingly relied on any relationship
she and Ms. H. may have formed, especially when visits

application of the principles of equitable estoppel (see
*788 Matter of Shondel J. v. Mark D., 7 N.Y.3d at 326, 820
N.Y.S.2d 199, 853 N.E.2d 610), the court observes that Ms. S.
and Mr. R. now equally share custody of A. Ms. H. has stated
that she does not seek to reduce Mr. R.'s parenting time with
A. or to impact his parental rights. In light of the current 50/50
joint parenting agreement between the parents, a three-way
shared parenting arrangement would likely be unworkable.
A parenting plan that only impacts Ms. S.'s parenting time
would substantially reduce A.'s time with her mother and
siblings and is unlikely to be in A.'s best interest.
Moreover, a tri-party joint custody arrangement as requested
by Ms. H. would require the three parties to make decisions
about A. together. Based on the testimony presented, the
court concludes that Ms. S., Mr. R. and Ms. H. are extremely
unlikely to be able to jointly make even the most basic
decisions about A.'s education and care. Finally, the most
recent custody order of June 7, 2018 between Mr. R. and
Ms. S. requires that Ms. H. not be listed as a parent on any
documents concerning A.
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Mr. R. also argues that Ms. S. should be judicially estopped
from supporting Ms. H.'s petition because she filed and
participated not only in the paternity action resulting in Mr.
R.'s adjudication as A.'s father, but participated in numerous
legal proceedings (see
In the Matter of Estrellita A. v.
Jennifer L.D., 28 N.Y.3d 1, 28-29, 39 N.Y.S.3d 89, 61 N.E.3d
488 [2016] decided with Brooke S.B.). Mr. R. asserts that he
has relied on Ms. S.'s representations that he is the only parent
and has filed multiple petitions to assure enforcement of his
court order parenting time with his daughter.
Although judicial estoppel may be relevant to the
determination of standing in a custody case, in light of the
court's decision the court need not determine that issue.
End of Document

Moreover, since the trial in this case, Ms. S. agreed to
an equally shared custody **686 order with Mr. R. that
includes a provision that prohibits the parents from listing Ms.
H. as a parent on documents concerning A. or permitting Ms.
H. to enroll or apply for services or activities for A.
The motion to dismiss for lack of standing is granted and the
petition and amended petition are dismissed.
This shall constitute the Order and Decision of the Court.
All Citations
61 Misc.3d 775, 84 N.Y.S.3d 676, 2018 N.Y. Slip Op. 28291
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183 A.D.3d 106
Supreme Court, Appellate Division,
Fourth Department, New York.
In the Matter of TOMEKA
N.H., Petitioner–Appellant,
v.
JESUS R. and Brenda S.,
Respondents–Respondents.
Maureen N. Polen, Esq.,
Attorney for the Child, Appellant.
1041
|
CAF 18–02251
|
Entered: March 20, 2020
Synopsis
Background: Former same-sex partner of child's biological
mother, who allegedly agreed with biological mother after
child's conception to raise child as a parent, brought
petition against child's biological parents for joint custody
of and visitation with minor child, seeking “tri-custodial”
arrangement. The Family Court, Monroe County, Joan S.
Kohout, J., 61 Misc.3d 775, 84 N.Y.S.3d 676, granted
biological father's motion to dismiss petition for lack of
standing. Partner and attorney for the child (AFC) appealed.

Affirmed.
Curran, J., filed concurring opinion.
Winslow, J., filed dissenting opinion.
Procedural Posture(s): On Appeal; Motion to Dismiss for
Lack of Standing; Motion for Joint Custody; Petition for
Visitation Rights or Parenting Time.
West Headnotes (10)
[1]

Child Custody

Parties; intervention

To obtain custody or visitation with a child, a
party must establish standing; it is not enough to
assert that such custody or visitation would be in
the best interests of the child.

[2]

Child Custody

Relatives in general

Child Custody

Grandparents

Child Custody

Parties; intervention

The only ways to establish standing to obtain
custody or visitation with a child are pursuant to
statute as a parent, sibling, or grandparent, or by
showing extraordinary circumstances.
Dom. Rel. Law §§ 70, 71,

Holdings: The Supreme Court, Appellate Division, Centra,
J., held that:
[1] biological mother's ex-partner lacked standing to seek tricustodial arrangement as third “parent”;
[2] father was not required to raise standing issue before trial
court to permit its consideration on appeal;
[3] father's due process right to control upbringing of minor
child weighed against granting former partner standing to
seek “tri-custodial” arrangement; and
[4] father was not equitably estopped from raising standing
argument.

[3]

N.Y.

72.

Child Custody
Relationship

Particular Status or

Child Custody

Parties; intervention

Where a petitioner proves by clear and
convincing evidence that he or she has agreed
with the biological parent of a child to conceive
and raise the child as co-parents, the petitioner
has presented sufficient evidence to achieve
standing to seek custody and visitation of the
child.

N.Y. Dom. Rel. Law § 70.
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[4]

Child Custody
Relationship

Particular Status or

Child Custody

Parties; intervention

Statute providing that “either parent” of a minor
child has standing to seek custody or visitation
did not permit former same-sex partner of child's
biological mother to seek equal custody and
visitation rights to those of child's biological
parents; plain meaning of statutory term “either”
limited a child to no more than two parents at
any given time, and tri-custodial arrangement
would raise a host of issues, including child
support, that would be best left addressed by the
legislature.

[5]

N.Y. Dom. Rel. Law § 70(a).

parent. U.S. Const. Amend. 14;
Rel. Law § 70(a).

[7]

parental standing statute.
§ 70(a).

N.Y. Dom. Rel. Law

Child Custody
Relationship

Particular Status or

Child Custody

Parties; intervention

Constitutional Law
visitation, and support

Child custody,

Biological father's substantial and fundamental
right under Due Process Clause to control
upbringing of his minor child weighed against

N.Y. Dom.

Statutes
Language and intent, will,
purpose, or policy
Statutes
Plain Language; Plain, Ordinary,
or Common Meaning

Child Custody
Presentation and
reservation of grounds of review
Father was not required to raise his contention
that statute granting “either parent” standing to
seek custody of or visitation with a minor child
did not permit more than two individuals to be
considered parents before trial court, on father's
motion to dismiss custody petition filed by
biological mother's former same-sex partner, for
father's contention to be reviewable on appeal;
contention was an issue of law appearing on
the face of the record that could not have
been obviated or cured by factual showings
or legal countersteps in the trial court, given
that former partner only sought custody under

[6]

construing statute granting “either parent” of a
child standing to seek custody or visitation to
permit former same-sex partner of biological
mother to bring petition to split custody equally
between herself and biological parents, where
father was unaware that former partner was
caring for child for long periods of time and
opposed former partner's petition and never
consented to former partner becoming child's

The plain language of a statute provides the best
evidence of legislative intent.

[8]

Estoppel
Nature and Application of
Estoppel in Pais
The purpose of equitable estoppel is to preclude
a person from asserting a right after having
led another to form the reasonable belief that
the right would not be asserted, and loss or
prejudice to the other would result if the right
were asserted.

[9]

Child Custody

Parties; intervention

Equitable estoppel of a challenge to standing to
seek child custody or visitation requires careful
scrutiny of the child's relationship with the
relevant adult and is ultimately based upon the
best interests of the child.

[10]

Child Custody
Relationship

Particular Status or

Child Custody

Parties; intervention

Biological father of child was not equitably
estopped from raising argument that statute
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granting “either parent” standing to seek custody
or visitation did not permit former same-sex
partner of biological mother to petition for “tricustodial” arrangement; doctrine of equitable
estoppel in child custody matters could not be
used to exceed confines of standing statute,
which by its plain language did not recognize
more than two parents of a child at any
given time, and status of biological mother and
biological father as child's two “parents” under
statute was not at issue.
§ 70(a).

N.Y. Dom. Rel. Law

1 Cases that cite this headnote

It is hereby ORDERED that the order so appealed from is
affirmed without costs.
Opinion by CENTRA, J.P.: *107 The issue in this case is
whether petitioner has standing to seek joint custody of, and
visitation with, the subject child, which would result in a tricustodial arrangement among *108 respondents, who are
the biological mother and the biological father of the child,
and petitioner. We conclude that petitioner cannot establish
standing under
circumstances.

**463 Appeals from an order of the Family Court, Monroe
County (Joan S. Kohout, J.), entered August 9, 2018 in a
proceeding pursuant to Family Court Act article 6. The order
dismissed “the petition and amended petition.”
Attorneys and Law Firms
NIXON PEABODY LLP, ROCHESTER (CHRISTOPHER
D. THOMAS OF COUNSEL), AND THE LGBT BAR
ASSOCIATION OF GREATER NEW YORK, NEW YORK
CITY, FOR PETITIONER–APPELLANT.
MAUREEN N. POLEN, ROCHESTER, ATTORNEY FOR
THE CHILD, APPELLANT PRO SE.
KAMAN BERLOVE MARAFIOTI JACOBSTEIN &
GOLDMAN LLP, ROCHESTER (GARY MULDOON OF
COUNSEL), FOR RESPONDENT–RESPONDENT JESUS
R.
AMY E. SCHWARTZ–WALLACE, ROCHESTER, FOR
EMPIRE JUSTICE CENTER, AND SHANNON P.
MINTER, SAN FRANCISCO, CALIFORNIA, OF THE
CALIFORNIA BAR, ADMITTED PRO HAC VICE, FOR
NATIONAL CENTER FOR LESBIAN RIGHTS, AMICI
CURIAE.
PRESENT:
CENTRA,
J.P.,
CARNI,
TROUTMAN, AND WINSLOW, JJ.

OPINION AND ORDER

CURRAN,

Domestic Relations Law § 70(a) in such

FACTS
Petitioner and respondent mother were in a relationship and
became engaged in 2009, but they never married because,
at that time, same-sex marriage was not recognized under
New York law. Their romantic relationship ended amicably
in early 2010, and petitioner moved out of their residence.
That summer, the mother engaged in sexual relations with
respondent father, resulting in her becoming pregnant with
the child who is the subject of this proceeding. According
to petitioner and the mother, the father wanted nothing to do
with the child, so the mother asked petitioner to raise the child
with her, and petitioner agreed. The father, on the other hand,
testified that he was not certain **464 whether he was the
father of the unborn child, but he concededly did nothing to
establish his status as the father. Petitioner moved back in with
the mother in September 2010 and helped her prepare for the
baby's arrival. Petitioner and the mother also became intimate
once again. Petitioner was at the hospital when the baby was
born. She helped cut the umbilical cord and helped choose the
child's name, and the child was given a hyphenated last name
that combined the last names of the mother and petitioner.
Petitioner took on the role of a parent when she and the mother
took the child home, but petitioner moved out of the mother's
home in the spring of 2012 when their romantic relationship
again ended. Nevertheless, petitioner continued to regularly
care for the child at petitioner's home.
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Meanwhile, the father saw the child once or twice during the
first year and a half of her life. In June 2013, the mother filed a
paternity petition against the father, and Family Court issued
an order of filiation in December 2013. Since then, there have
been orders of custody and visitation between the mother and
the father entered upon consent, whereby the mother and the
father have joint custody, the mother has primary residency
of the child, and the father has visitation with the child. It is
undisputed that, since 2014, the father has visited with the
child. The most recent order of custody gives the mother and
the father shared equal access with the child.
In March 2017, petitioner filed a petition seeking an order
granting her visitation with the child and, in October 2017,
she *109 filed an amended petition seeking custody and
visitation. Petitioner argued that the doctrine of equitable
estoppel gave her standing to seek custody and visitation and
that it was in the best interests of the child for her to have
custody and visitation. Petitioner did not seek to sever the
father's rights to the child. Instead, she sought “tri-custody.”
The mother supported the amended petition, while noting
that she did not wish to terminate the father's rights. The
Attorney for the Child (AFC) also supported the amended
petition, noting that the child had a very strong relationship
with petitioner and viewed her as a parent.
The father moved to dismiss the amended petition for lack of
standing, and petitioner, the mother, and the AFC all opposed
the motion. After holding a hearing on the issue of standing,
the court granted the motion and dismissed the “petition and
amended petition” (Matter of T.H. v. J.R., 61 Misc.3d 775,
788, 84 N.Y.S.3d 676 [Fam. Ct., Monroe County 2018]).
Petitioner and the AFC now appeal. We affirm, but for reasons
different from those stated by the court.

Analysis and Discussion

pursuant to Domestic Relations Law § 72 as a grandparent;
or (4) by showing extraordinary circumstances pursuant to
Matter of Bennett v. Jeffreys, 40 N.Y.2d 543, 549, 387
N.Y.S.2d 821, 356 N.E.2d 277 (1976)). Petitioner is not a
sibling or a grandparent, and she does not allege extraordinary
circumstances; thus, only
applicable here.

Domestic Relations Law § 70 is

Domestic Relations Law § 70(a) provides as follows:
“Where a minor child is residing within this state, either
parent may apply to the supreme court for a writ of habeas
**465 corpus to have such minor child brought before
such court; and on the return thereof, the court, on due
consideration, may award the natural guardianship, charge
and custody of such child to either parent for such time,
under such regulations and restrictions, and with such
*110 provisions and directions, as the case may require,
and may at any time thereafter vacate or modify such order.
In all cases there shall be no prima facie right to the custody
of the child in either parent, but the court shall determine
solely what is for the best interest of the child, and what will
best promote its welfare and happiness, and make award
accordingly” (emphasis added).
[3] In Matter of Alison D. v. Virginia M., 77 N.Y.2d 651,
656–657, 569 N.Y.S.2d 586, 572 N.E.2d 27 (1991)), the
Court of Appeals held that a “parent” within the meaning of
Domestic Relations Law § 70(a) meant only a biological
or adoptive parent. In 2016, however, the Court of Appeals
overruled
Alison D. and held that, “where a partner shows
by clear and convincing evidence that the parties agreed
to conceive a child and to raise the child together, the
non-biological, non-adoptive partner has standing to seek
visitation and custody under

Domestic Relations Law §

70” ( Matter of Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d
1, 14, 39 N.Y.S.3d 89, 61 N.E.3d 488 [2016]). The Court
[1] [2] To obtain custody or visitation with a child, a party noted that the statute did not define “parent,” leaving it to be
must establish standing; it is not enough to assert that such
defined by the courts ( id. at 18, 39 N.Y.S.3d 89, 61 N.E.3d
custody or visitation would be in the best interests of the
488), and that the Court's definition of that term in
Alison
child. The only ways to establish such standing are: (1)
I.

pursuant to
Domestic Relations Law § 70 as a parent; (2)
pursuant to Domestic Relations Law § 71 as a sibling; (3)

D. was “needlessly narrow” ( id. at 24, 39 N.Y.S.3d 89,
61 N.E.3d 488). In each of the two cases before the Court in
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Brooke S.B., the petitioner alleged that “the parties [had]
entered into a pre-conception agreement to conceive and raise
a child as co-parents” ( id. at 27, 39 N.Y.S.3d 89, 61 N.E.3d
488). The Court held that those allegations, if proven by clear
and convincing evidence, were sufficient for the petitioners
to establish standing (see

id.). The Court further held:

“Inasmuch as the conception test applies here, we do
not opine on the proper test, if any, to be applied in
situations in which a couple has not entered into a preconception agreement. We simply conclude that, where a
petitioner proves by clear and convincing evidence that he
or she has agreed with the biological parent of the child
to conceive and raise the child as co-parents, the petitioner
has presented sufficient evidence to achieve standing to
seek custody and visitation of the child. Whether a partner
without such an agreement can establish standing and, if so,
what factors a petitioner must establish to achieve standing
based on equitable estoppel are matters left for another day,
upon a different record” (
N.E.3d 488).

id. at 28, 39 N.Y.S.3d 89, 61

or the other of two” (Merriam–Webster Online Dictionary,
either [https://www.merriam-webster.com/dictionary/either]
[emphasis added] ). In addition, when the Court of Appeals
stated in
Brooke S.B. that
section 70 does not define
the critical term “parent,” it added the following in a
footnote: “We note that by the use of the term ‘either,’ the
plain language of
Domestic Relations Law § 70 clearly
limits a child to two parents, and no more than two, at
any given time” ( Brooke S.B., 28 N.Y.3d at 18 n 3,
39 N.Y.S.3d 89, 61 N.E.3d 488). In our view, the clear
wording of section 70(a), which was expressly recognized
by the Court of Appeals, precludes any relief to petitioner
here because there are already two parents: the mother
and the father. Under
section 70(a), there simply can
be no more. We are therefore in agreement with the Third
Department's recent decision determining that to allow three
parents to “simultaneously have standing to seek custody ...
does not comport with the holding in
Matter of Brooke
S.B.” (Matter of Shanna O. v. James P., 176 A.D.3d 1334,
1335, 112 N.Y.S.3d 792 [3d Dept. 2019]).

*111 Petitioner and the AFC argue that the facts of this

[5] The AFC contends that we should not address the issue

case are a natural extension of the reasoning in
Brooke
S.B. They argue that, although there was no pre-conception
agreement, there was a post-conception agreement for
petitioner to raise the child as a parent. We conclude, however,

whether
Domestic Relations Law § 70(a) allows more
than two parents to have standing because the father raised
that contention for the first time on appeal. The father's
contention, however, presents an issue of law appearing on
the face of the record that could not have been “ ‘obviated
or cured by factual *112 showings or legal countersteps’ in
the trial court” (Oram v. Capone, 206 A.D.2d 839, 840, 615
N.Y.S.2d 799 [4th Dept. 1994]). Although the AFC contends
that petitioner could have taken legal countersteps such as
seeking standing by showing extraordinary circumstances

that petitioner cannot establish standing because Domestic
Relations Law § 70(a) simply does not contemplate a courtordered tri-custodial arrangement.
[4] The wording of
Domestic Relations Law § 70(a) is
clear and straightforward. It states that “either” parent may
seek custody or visitation (id.). It is a well-settled principle
of statutory construction that “[w]ords of ordinary import
used in a statute are to be given their usual and commonly
understood meaning” (McKinney's Cons Laws of NY, Book
1, Statutes § 232; see **466 Rosner v. Metropolitan Prop.
& Liab. Ins. Co., 96 N.Y.2d 475, 479–480, 729 N.Y.S.2d
658, 754 N.E.2d 760 [2001]; Matter of Village of Chestnut
Ridge v. Howard, 92 N.Y.2d 718, 723, 685 N.Y.S.2d 915,
708 N.E.2d 988 [1999]). The common dictionary definition
of “either” when used as an adjective has two senses, i.e.,
“being the one and the other of two” and “being the one

under
Bennett, the petition and amended petition did not
make any allegations to show standing under that theory.
There were thus no legal countersteps that petitioner could
have taken to defeat the father's motion to dismiss this
amended petition for lack of standing.

II.
[6] We respectfully disagree with our dissenting colleague
that “tri-custodial arrangements are a logical and necessary
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evolution” of the principles set forth in
Brooke S.B. First,
the Court was not faced with a third party seeking to establish
custody and/or visitation when there were already two legally
recognized parents, and the Court in fact emphasized that it
is important to “protect the substantial and fundamental right
of biological or adoptive parents to control the upbringing of

definition of that “critical term” (

their children” ( Brooke S.B., 28 N.Y.3d at 26, 39 N.Y.S.3d
89, 61 N.E.3d 488). That is a particularly relevant concern
here, where the father opposes petitioner's amended petition
seeking custody and visitation. During the hearing, the father
testified that he was not aware that petitioner was caring for
the child for long periods of time.

“either” as a modifier of “parent” ( § 70[a]), which the
dissent glosses over as not in harmony with the “spirit and

Second, the dissent's reliance on
Brooke S.B. is misplaced
inasmuch as nothing in the Court's decision signaled that it
would ever countenance a tri-custodial arrangement, and in
fact the decision shows the opposite. As noted, the Court
highlighted that

Domestic Relations Law § 70 was limited

to two parents ( Brooke S.B., 28 N.Y.3d at 18 n 3, 39
N.Y.S.3d 89, 61 N.E.3d 488). In the language we quoted from
the decision earlier, the Court stated **467 that a petitioner
may establish standing where he or she proved that he or she
“agreed with the biological parent of the child to conceive
and raise the child as co-parents” ( id. at 28, 39 N.Y.S.3d
89, 61 N.E.3d 488 [emphasis added] ). The Court did not say
biological parents, and its use of the term co-parents means
just two. Even in the quote relied upon by the dissent, the
Court was again considering just two parents when it stated
that it was not then deciding “whether, in a case where a
biological or adoptive parent consented to the creation of
a parent-like relationship between his or her partner and
child after conception, the partner can establish standing to
seek visitation and custody” ( id. [emphasis added] ). The
dissent improperly expands that language to suggest that
standing *113 would be established if two parents consented
to the creation of a parent-child relationship between one
parent's partner and the child.
[7] Third, the dissent's reliance on
Brooke S.B. to support
a tri-custodial arrangement is misplaced because, as explained
earlier, the Court was interpreting the term “parent,” which
was not defined in the statute ( 28 N.Y.3d at 18, 39
N.Y.S.3d 89, 61 N.E.3d 488). It was the absence of the

id.) in

Relations Law § 70 that allowed the Court in

Domestic
Brooke S.B.

to expand the “needlessly narrow” ( id. at 24, 39 N.Y.S.3d
89, 61 N.E.3d 488) definition it had given to that term in
Alison D. The statute, however, explicitly uses the term

purpose” of section 70. “[T]he plain language of [a] statute
provides the best evidence of legislative intent” (Kimmel v.
State of New York, 29 N.Y.3d 386, 397, 57 N.Y.S.3d 678,
80 N.E.3d 370 [2017]). The dissent makes no attempt to
suggest that the legislature ever intended that a tri-custodial
arrangement would be permissible under
section 70. We
agree with the father that a tri-custodial arrangement raises
a host of issues, including child support, that are best left
addressed by the legislature.
The dissent's reliance on two Appellate Division cases to
support a tri-custodial arrangement is also unpersuasive. In
Matter of Jaylanisa M.A. (Christopher A.), 157 A.D.3d 497,
498, 68 N.Y.S.3d 462 (1st Dept. 2018)), the issue was whether
the appellant, the purported father of the child, established
standing to seek visitation or custody. The appellant never
filed a paternity petition or an acknowledgment of paternity
( id.). The First Department held that the appellant did
not prove by clear and convincing evidence that he and the
mother “agreed to conceive and raise the child together, or
that the mother consented to the post-conception creation
of a parent-like relationship between appellant and the
child” ( id.). Thus, the issue of the appellant's standing
involved consideration of whether there was an agreement
between the parent and her partner, not between two parents
and one parent's partner.
In Matter of Frank G. v. Renee
P.-F., 142 A.D.3d 928, 929, 37 N.Y.S.3d 155 (2d Dept.
2016), lv dismissed 28 N.Y.3d 1050, 43 N.Y.S.3d 247, 65
N.E.3d 1282 [2016]), the mother agreed to be a surrogate
for her brother and his domestic partner. After the brother
and his partner separated, the brother petitioned for custody
of the twin children, which his partner opposed ( id. at
929–930, 37 N.Y.S.3d 155). The Second Department held
that the brother established by clear *114 and convincing
evidence that he and his partner entered into a pre-conception
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agreement to conceive the children and raise them together as
parents, which gave him standing pursuant to

Brooke S.B.

( id. at 930–931, 37 N.Y.S.3d 155). That was the only issue
before the court. The court stated **468 that the mother had
also filed for custody of the children, but there was nothing
further mentioned regarding that petition ( id. at 929–931,
37 N.Y.S.3d 155). It is therefore unclear whether that case
would have ended up with a tri-custodial arrangement.

( Matter of Christopher YY. v. Jessica ZZ., 159 A.D.3d
18, 20–21, 69 N.Y.S.3d 887 [3d Dept. 2018], lv denied 31
N.Y.3d 909, 2018 WL 2924972 [2018];
Matter of Joseph
O. v. Danielle B., 158 A.D.3d 767, 767–768, 71 N.Y.S.3d
549 [2d Dept. 2018]). Both the Third Department and the
Second Department held in those cases that the sperm donors
were equitably estopped from asserting paternity rights and
dismissed the relevant petitions *115 (

Christopher YY.,

159 A.D.3d at 28–34, 69 N.Y.S.3d 887;
Joseph O.,
158 A.D.3d at 771–772, 71 N.Y.S.3d 549). Thus, there
remained only two parents of the child in each case, not
III.
three. Neither petitioner nor the mother in this case raised
[8] [9] [10] Petitioner and the AFC contend that the father an equitable estoppel argument to prevent the father from
should be estopped from challenging the amended petition.
being adjudicated the father of the child or to prevent him
“The purpose of equitable estoppel is to preclude a person
from seeking custody and visitation. In fact, it was the mother
from asserting a right after having led another to form the
who commenced the paternity proceeding against the father
reasonable belief that the right would not be asserted, and
and, once he was determined to be the father of the child, he
loss or prejudice to the other would result if the right were
sought custody and visitation, and the mother consented to the
custody and visitation orders.
asserted” ( Matter of Shondel J. v. Mark D., 7 N.Y.3d 320,
326, 820 N.Y.S.2d 199, 853 N.E.2d 610 [2006]). “Equitable
estoppel requires careful scrutiny of the child's relationship
with the relevant adult and is ultimately based upon the
best interest[s] of the child” ( Matter of K.G. v. C.H.,
163 A.D.3d 67, 82, 79 N.Y.S.3d 166 [1st Dept. 2018]; see
Matter of Juanita A. v. Kenneth Mark N., 15 N.Y.3d 1,
6, 904 N.Y.S.2d 293, 930 N.E.2d 214 [2010]; Matter of
Chimienti v. Perperis, 171 A.D.3d 1047, 1049, 98 N.Y.S.3d
251 [2d Dept. 2019], lv denied 33 N.Y.3d 912, 913, 2019 WL
4266034 [2019]). While we agree with petitioner and the AFC
that an equitable estoppel argument is a logical extension of
Brooke S.B., the doctrine must be considered within the
confines of

Domestic Relations Law § 70 (see generally

K.G., 163 A.D.3d at 79, 79 N.Y.S.3d 166), and
70(a) does not allow a tri-custodial arrangement.

section

Petitioner's reliance on two recent cases invoking equitable
estoppel when there were three parties is misplaced. Both
cases involved same-sex married couples and sperm donors,
where the sperm donors agreed with the couples that the
sperm donors would not seek custody or visitation of any
child born from the artificial insemination procedure, but after
a child was born they brought petitions seeking to establish
paternity and also seeking either custody or visitation

IV.
The dissent details the positive relationship between
petitioner and the child and concludes that petitioner has
become “the most stable parent the child has known.” We
note, however, that there was conflicting testimony regarding
the extent of each party's relationship with the child. But even
if we agreed with the dissent's characterization, petitioner's
situation is neither novel nor unique. For example, stepparents
often form close parental bonds with their stepchildren, and
sometimes a stepparent may become the most important
parental figure a child has. Yet if a **469 stepparent and a
biological parent separate, the unfortunate result sometimes
is the severing of that relationship between the stepparent
and the stepchild if the biological parents are unwilling for
that relationship to continue. There is no indication that has
been the case here inasmuch as the mother continues to allow
petitioner to see the child during the mother's parenting time.
The dissent also states that a tri-custodial agreement is
the only result that would protect “the fundamental liberty
interest the child has in preserving her family-like bonds.”
In so stating, the dissent essentially ignores “perhaps the
oldest of the fundamental liberty interests” recognized by
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the Supreme Court, i.e., “the interest of parents in the care,
custody, and control of their children” ( Troxel v. Granville,
530 U.S. 57, 65, 120 S.Ct. 2054, 147 L.Ed.2d 49 [2000]).
When the Court of Appeals expanded the definition of
“parent” in

Brooke S.B., it was careful to both recognize

and protect that interest ( 28 N.Y.3d at 26, 39 N.Y.S.3d
89, 61 N.E.3d 488). It stated that “the fundamental nature
of those rights mandates caution in expanding the definition
of th[e] term [parent] and makes the element of consent of
the biological or adoptive parent critical” ( id. at 26, 39
N.Y.S.3d 89, 61 N.E.3d 488). Here, the father has never
consented to petitioner being a parent to his child.

*116 V.
We accordingly affirm the order on the ground that petitioner
does not have standing to seek custody of, or visitation with,
the child.
Carni and Troutman, JJ., concur with Centra, J.P.; Curran, J.,
concurs in the following opinion:
I concur entirely with the majority's statutory analysis and
conclusions. I write separately to highlight what I perceive
to be a critical underpinning of my dissenting colleague's
rationale. As I understand it, the dissent partly relies on “the
fundamental liberty interest the child has in preserving her
family-like bonds” in concluding that petitioner has standing
to seek joint custody of the child. The dissent also relies
on respondent mother's efforts to encourage and foster “a
parent-child relationship between petitioner and the child
since before the child was born and throughout the child's
life.”
I respectfully disagree with the dissent's supposition that
either the United States Supreme Court or the New York Court
of Appeals has held that a child has a “fundamental liberty
interest ... in preserving [his or] her family-like bonds.” I
further disagree that any such liberty interest possessed by the
child may be lawfully elevated to such a height that it could
outweigh a parent's rights, like in the circumstances presented
by this case.

I respectfully submit that the dissent's analysis mixes up
the requirement that the courts consider the child's best
interests—an analysis only embarked upon once standing
first has been established—with the existence of a separate
fundamental liberty interest purportedly endowed upon the
child. In my view, that would cause us to enter dangerous
and uncharted territory. Instead, because petitioner relied on
her own rights to establish standing to seek joint custody,
not the liberty interest of the child, I respectfully submit that
the dissent's central reliance on the child's purported liberty
interest is misplaced.

Winslow, J., dissents and votes to reverse in accordance
with the following opinion:
I respectfully dissent. I would reverse the order, deny the
motion, reinstate the amended petition, and remit the matter to
**470 Family Court for a hearing on custody and visitation.
By concluding that petitioner lacks standing to seek
joint custody of, or visitation with, the subject child
notwithstanding that petitioner has parented that child for
more than seven years, we defeat the spirit and purpose of
*117 Domestic Relations Law § 70. The majority's
interpretation of the term “either” in the statute as necessarily
prohibiting the child from having more than two parents at
one time contravenes the rationale espoused by the Court
of Appeals
in Matter of Brooke S.B. v. Elizabeth A.C.C.,
28 N.Y.3d 1, 14, 39 N.Y.S.3d 89, 61 N.E.3d 488 (2016))
and replicates the inequitable results caused by the rule
established in
Matter of Alison D. v. Virginia M., 77
N.Y.2d 651, 656–657, 569 N.Y.S.2d 586, 572 N.E.2d 27
(1991)). Such an inequitable result is precisely what the Court
sought to remedy.
Domestic Relations Law § 70 must be
read to effectuate the welfare and best interests of children,
particularly those like the subject child who are raised in
nontraditional families. By stripping petitioner of the right to
fight for the ability to continue to be a parent to the child
she has raised since birth, the determination of the majority
not only fails to promote the welfare of the child, it works to
the detriment of the child by severing the “ ‘strongly formed
bonds between children and adults with whom they have
parental relationships’ ” (

Brooke S.B., 28 N.Y.3d at 24, 39

N.Y.S.3d 89, 61 N.E.3d 488, quoting
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R., 14 N.Y.3d 576, 606, 904 N.Y.S.2d 263, 930 N.E.2d 184
[2010, Ciparick, J., concurring], rearg. denied 15 N.Y.3d 767,
906 N.Y.S.2d 811, 933 N.E.2d 210 [2010], cert denied 562
U.S. 1136, 131 S.Ct. 908, 178 L.Ed.2d 749 [2011]).
When respondent mother informed respondent father that
she was pregnant with the child, the father declined
to acknowledge his paternity and refused to accept
responsibility for the child. The mother subsequently asked
petitioner if she would be willing to raise the child with the
mother because the father had made it clear that he did not
want to be involved. The mother and petitioner thereafter
entered into a post-conception agreement pursuant to which
petitioner would be a parent to the child. Petitioner moved in
with the mother and, together, they prepared for the arrival
of the child. Among other things, petitioner attended the
prenatal appointments with the mother and helped care for the
mother throughout her pregnancy with the child. Petitioner
read books and talked to the child while the child was in utero.
She drove the mother to the hospital when the mother went
into labor and was present in the delivery room when the child
was born in February 2011. Petitioner cut the umbilical cord
and held the child immediately after her birth, and petitioner
and the mother named the child together. The child was given
a hyphenated last name, which incorporated both the mother's
and petitioner's last names.
In the days, weeks, months, and years following the child's
birth, petitioner, although a non-biological and non-adoptive
parent, established a parent-child relationship with the child
*118 and shared with the mother all the rights and
responsibilities of parenthood. The child considers petitioner
to be her parent, and petitioner considers the child to be
her child. When the child was a newborn, petitioner and the
mother shared the duties of caring for an infant, including
daytime and nighttime feedings, diaper changes, clothing the
child, bathing the child, and taking the child to her many
doctor's appointments. In April 2012, petitioner moved out of
the home that she shared with the mother, and the mother and
petitioner entered into a co-parenting agreement, pursuant to
which petitioner shared custody of the child with **471 the
mother. Petitioner never wavered in her commitment to parent
the child, and the parent-child bond between petitioner and
the child continued to flourish. Petitioner cared for the child's
basic needs, attended parent-teacher conferences, transported
the child to school and activities, helped the child with her
homework, and served as an emergency contact for the child.

Petitioner taught the child to ride a bike and to roller-skate,
and enrolled the child in gymnastics lessons. The child spent
most holidays with the mother, petitioner, and petitioner's
family. Throughout the child's life, petitioner has remained a
consistent, stable, loving, and capable parent.
The father did not have a relationship with the child during
the first two years and nine months of her life. Although
he was aware of the child's birth, the father did not attempt
to establish a relationship with the child or seek a legal
determination of his parentage, and he did not pay child
support. In Family Court in 2013, the father denied that he
was the child's father until a paternity test proved otherwise.
An order of filiation was entered in December 2013, and
the father began to exercise visitation with the child shortly
before her third birthday. The child and the father eventually
developed a relationship, and the mother, petitioner, and the
father have each established parental bonds with the child.
The child's nontraditional family unit grew with the addition
of the father, and petitioner, the mother, and the Attorney
for the Child are all in favor of a tri-custodial arrangement,
which would allow petitioner, the mother, and the father
to continue to grow their parental bonds with the child.
The father, however, moved to dismiss petitioner's amended
petition seeking custody and visitation with the child on the
ground that petitioner lacked standing. In my view, the court
erred in granting the father's motion.
*119 In
Brooke S.B., the Court of Appeals sought to
correct the infliction of “disproportionate hardship on the
growing number of nontraditional families across our state”
( 28 N.Y.3d at 25, 39 N.Y.S.3d 89, 61 N.E.3d 488), noting
the trauma that children suffer as a result of separation
from a primary attachment figure, such as a de facto parent
(see
id. at 25–26, 39 N.Y.S.3d 89, 61 N.E.3d 488). The
Court recognized the importance of protecting the substantial
and fundamental right of biological parents to control the
upbringing of their children but left unanswered the question
“whether, in a case where a biological or adoptive parent
consented to the creation of a parent-like relationship between
his or her partner and child after conception, the partner can
establish standing to seek visitation and custody” (
28, 39 N.Y.S.3d 89, 61 N.E.3d 488).
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Here, the father effectively “consented to the post-conception
creation of a parent-child relationship between [petitioner]
and the child” ( Matter of Jaylanisa M.A. [Christopher A.],
157 A.D.3d 497, 498, 68 N.Y.S.3d 462 [1st Dept. 2018])
when he abdicated the responsibility of parenting the child
to the mother. The mother allowed, encouraged, and fostered
the development of the parent-child relationship between
petitioner and the child, and the father's decision not to be
involved in the child's life until she was almost three years old
paved the way for the child to develop a primary attachment
to petitioner, who became the most stable parent the child
has known. If the principles set forth in
Brooke S.B. are
to be followed, tri-custodial arrangements are a logical and
necessary evolution (see Matter of Frank G. v. Renee P.-F.,
142 A.D.3d 928, 930–931, 37 N.Y.S.3d 155 [2d Dept. 2016],
lv dismissed 28 N.Y.3d 1050, 43 N.Y.S.3d 247, 65 N.E.3d
1282 [2016];
**472 Matter of David S. v. Samantha G.,
59 Misc.3d 960, 965–966, 74 N.Y.S.3d 730 [Fam. Ct., N.Y.

Contrary to the view of the majority, I have not ignored the
fundamental liberty interests of parents to make decisions
concerning the care, custody, and control of their children. I
have simply considered that which the majority has ignored,
i.e., the child's liberty interest in preserving her strong primary
attachment to petitioner, which developed long before the
father became one of only “two legally recognized parents”
in the child's life. If the law kept pace with the realities of
families today, and if Brooke S.B. had been decided before
the child was born, it is likely that petitioner would have
established her parental relationship with the child during the
years when the father desired no contact with the child and
that the father would have been estopped from becoming the
child's second parent.
The decision of the Supreme Court in
Troxel v. Granville,
530 U.S. 57, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000))
is distinguishable and does not prevent petitioner from

County 2018];
Dawn M. v. Michael M., 55 Misc.3d 865,
869–870, 47 N.Y.S.3d 898 [Sup. Ct., Suffolk County 2017]). I

establishing standing here. In
Troxel, grandparents who
did not have parental relationships with the subject children
sought visitation with the children after their only living

reject the position of the majority that
otherwise.

parent limited the grandparents' visitation with them (

Brooke S.B. dictates

While the Court in
Brooke S.B. recognized the substantial
and fundamental right of biological or adoptive parents
to control the upbringing of their children, the Court
also acknowledged that children have fundamental liberty
interests in preserving “intimate family-like bonds” and
that children's interests must “inform the definition of
‘parent’ ” ( 28 N.Y.3d at 26, 39 N.Y.S.3d 89, 61 N.E.3d
488). The Court specifically sought to overrule and repair
the “ ‘permanent[ ] sever[ing of] strongly formed bonds
between children and adults with whom they have parental
relationships’ ” ( id. at 24, 39 N.Y.S.3d 89, 61 N.E.3d
488) and end the need for “ ‘deft legal maneuvering’ ” to
reach a child's best interests and take into account *120
principles of equity ( id. at 26, 39 N.Y.S.3d 89, 61 N.E.3d
488). Although the Court did not specifically reference a tricustodial arrangement, it did identify nontraditional families
as the very families it sought to protect (see
N.Y.S.3d 89, 61 N.E.3d 488).

id. at 25, 39

id.

at 60–61, 120 S.Ct. 2054). The Court in
Troxel ruled on
the constitutionality of a state statute that, as applied, allowed
a judge to disregard and overturn the parent's decision to
limit the grandparents' visitation, while giving no special
weight to the parent's decision, based solely on the judge's
determination of the children's best interests (

id. at 67–68,

120 S.Ct. 2054). Unlike in
Troxel, the mother of the child
here has allowed, encouraged, and fostered the development
of a parent-child relationship between petitioner and the child
since before the child was born and throughout the child's life.
Moreover, when petitioner and the child formed that parentchild relationship, the mother and petitioner were the only two
parents in the child's life.
To legally sever the strongly formed bond between petitioner
and the child based upon the definition of the term “either”
perpetuates the “widespread harm to children predicted by
Judge Kaye's dissent [in

Alison D.]” (

Brooke S.B., 28

N.Y.3d at 22, 39 N.Y.S.3d 89, 61 N.E.3d 488; see
Alison
D., 77 N.Y.2d at 657–658, 569 N.Y.S.2d 586, 572 N.E.2d
27 [Kaye, J., dissenting] ) and noted by Judge Ciparick in
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her concurrence in
Debra H., 14 N.Y.3d at 606–607,
904 N.Y.S.2d 263, 930 N.E.2d 184). The stated intent of
Brooke S.B. was **473 to *121 stop narrowly defining
“parent” as determined by biology, marriage, or adoption.
The Court left the door open for consideration of other
factual scenarios when it stated that the question whether
a partner without a pre-conception agreement can establish
standing would be “left for another day, upon a different
record” ( Brooke S.B., 28 N.Y.3d at 28, 39 N.Y.S.3d 89, 61
N.E.3d 488). The implication of the majority that the Court
of Appeals would never countenance a tri-parent arrangement
ignores the Court's focus to define “parent” in such a way
that the best interests of the child could be reached in
appropriate cases where principles of equity would take into
consideration the social changes that have occurred in the last
quarter century that have redefined family. In my view, to
determine that the amended petition here does not warrant
consideration on the merits is to sidestep the legislative
intent of
Domestic Relations Law § 70 to “protect the
‘best interest[s]’ and ‘welfare and happiness’ ” of the child
( Debra H., 14 N.Y.3d at 609, 904 N.Y.S.2d 263, 930
N.E.2d 184 [Ciparick, J., concurring] ).
Although the Court in Brooke S.B. recognized in a footnote
that the plain language of the term “either” limits a child
to two parents, and no more than two, at any given time
( 28 N.Y.3d at 18 n 3, 39 N.Y.S.3d 89, 61 N.E.3d 488),
that footnote is not part of the Court's holding in the case. The
question of how the Court would decide a case such as this—
where the petitioner seeks to maintain the strong attachment
bond of a parent by today's definition, which was formed with
the child before the father had any relationship with the child
and before the father was recognized as a parent—remains
unanswered.
The Third Department case Matter of Shanna O. v. James
P., 176 A.D.3d 1334, 112 N.Y.S.3d 792 (3d Dept. 2019)),
cited by the majority, concerned a child whose father, after
leaving the child's mother, obtained sole custody of the child
and then raised the child with a woman he later married,
i.e., the child's stepmother, for approximately eight and a
half years (id. at 1334, 112 N.Y.S.3d 792). When the father
separated from the stepmother, he left the child in the
stepmother's care and then informed the child's mother that

he had done so. Approximately 10 months after learning
that the child was no longer living with the father, the
mother, who had seen the child only sporadically over the
years, filed a petition for custody and, subsequently, the
stepmother also filed a petition for custody (id. at 1334,
1337, 112 N.Y.S.3d 792). Family Court awarded custody
to the stepmother, with visitation to the mother and father.
On appeal, the Third Department determined that the court
erred in basing its custody determination on the premise
*122 that the stepmother was a de facto parent who had
standing to seek custody under
Domestic Relations Law §
70(a) (id. at 1334–1335, 112 N.Y.S.3d 792). Nevertheless, the
Third Department determined that the stepmother established
standing based on extraordinary circumstances inasmuch as
the mother had very little contact with the child while the
child was at a formative age and the child was raised largely
by the stepmother (id. at 1337, 112 N.Y.S.3d 792). The Third
Department then conducted a best interests analysis and,
upon determining, inter alia, that the stepmother had been the
most consistent parental figure in the child's life and would
maintain stability for the child, affirmed the award of custody
to the stepmother (id. at 1337–1338, 112 N.Y.S.3d 792). In
my view, the Third Department erroneously concluded that
a child cannot have three parents at once under
Domestic
Relations Law § 70(a) and, by conducting a best interests
analysis based upon its finding of extraordinary **474
circumstances, the Third Department engaged in the type of “
‘deft legal maneuvering’ ” that

Brooke S.B. sought to end

( Brooke S.B., 28 N.Y.3d at 26, 39 N.Y.S.3d 89, 61 N.E.3d
488).
The legislature could not have anticipated the many changes
that would occur with respect to what constitutes an American
family when Domestic Relations Law § 70 was enacted in
1909 or even when it was amended in 1964. Still, “one thing
the [l]egislature did include in the statute was its intention that
the courts ‘shall determine solely what is for the best interest
of the child, and what will best promote its welfare and
happiness’ ” ( Debra H., 14 N.Y.3d at 608, 904 N.Y.S.2d
263, 930 N.E.2d 184 [Ciparick, J., concurring], quoting
Domestic Relations Law § 70[a]; see also
Alison D.,
77 N.Y.2d at 659, 569 N.Y.S.2d 586, 572 N.E.2d 27 [Kaye,
J., dissenting] ). As the Court of Appeals noted in
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S.B., the term “either parent” was added in 1964 to expand the
scope of the statute, which had previously limited standing in
custody and visitation matters to “a legally separated, resident
‘husband and wife’ pair” ( 28 N.Y.3d at 24, 39 N.Y.S.3d
89, 61 N.E.3d 488). A key tenet of statutory interpretation is
that “courts normally accord statutes their plain meaning, but
‘will not blindly apply the words of a statute to arrive at an
unreasonable or absurd result’ ” ( People v. Santi, 3 N.Y.3d
234, 242, 785 N.Y.S.2d 405, 818 N.E.2d 1146 [2004], quoting
Williams v. Williams, 23 N.Y.2d 592, 599, 298 N.Y.S.2d
473, 246 N.E.2d 333 [1969]). As the Court of Appeals has
noted, in the past, the legislature has made changes to conform
section 70 to the courts' preexisting equitable practices
(see
Brooke S.B., 28 N.Y.3d at 24, 39 N.Y.S.3d 89, 61
N.E.3d 488, citing L 1964, ch 564, § 1; Mem of Joint Legis
Comm on Matrimonial and Family Laws, Bill Jacket, L 1964,
ch 564 at 6). Other courts have recognized families with more
than two parents (see *123
931, 37 N.Y.S.3d 155),
statute so literally here.

1

Frank G., 142 A.D.3d at 929–

and we should refuse to apply the

or adoption ( 77 N.Y.2d at 657, 569 N.Y.S.2d 586, 572
N.E.2d 27). The Court's decision there severed the bond that
had developed over the course of six years and had formed
as a result of a joint decision between the petitioner, Alison
D., and her partner, respondent Virginia M., to have and coparent a child together, and share all parental responsibilities.
The respondent's attorney argued that Alison D. was not a
parent, and the Court referred to her as a third party and
held that only the legislature could expand the definition
of “parent” to change Alison D.'s status from a biological
stranger to a parent ( id. at 656–657, 569 N.Y.S.2d 586,
572 N.E.2d 27). It took 25 years to put an end to the damage
done to children in nontraditional families, and it is more
than disconcerting that the majority's decision will result in
a continuation of such damage. While the majority adopts
the position that a tri-custodial arrangement **475 would
raise a host of issues, negotiating difficulties between parties
is the daily business of the family courts, and the family
courts are well suited to grapple with such issues. Under
the circumstances presented here, no other result protects the
fundamental liberty interest the child has in preserving her
family-like bonds (see

The majority's reasons for denying petitioner standing to seek
a tri-custodial arrangement are reminiscent of the reasons
for which same-sex parents were denied standing in the
past, but our response to the question before us now should
recognize the realities of modern life and families of today. In
Alison D., the Court's definition of the term “parent” did
not include an adult who was unrelated to a child by biology

Brooke S.B., 28 N.Y.3d at 26, 39

N.Y.S.3d 89, 61 N.E.3d 488, citing Troxel, 530 U.S. at 88–
89, 120 S.Ct. 2054 [Stevens, J., dissenting] ). Thus, I conclude
that petitioner has standing to seek custody and visitation.
All Citations
183 A.D.3d 106, 122 N.Y.S.3d 461, 2020 N.Y. Slip Op. 02015

Footnotes
1

The majority misconstrues the reason this case is cited. It is not because the issue of standing there is
identical to the issue here, but rather because the decision, which affirmed the underlying order of Family
Court, Orange County, resulted in the subject children having more than two parents.
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