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Is it DAP without Kate? 

 

In the world of the Disability Advoca-
cy Program (DAP), it is difficult to 
imagine a task force meeting or train-
ing without Kate Callery.  But after 35 
years of supporting this legal commu-
nity as a DAP statewide support attor-
ney, Kate recently announced her re-
tirement.  Her colleagues will miss her, 
yet they are joyful that Kate will soon 
get to enjoy retirement without worry-
ing about federal court deadlines, arti-
cles for this newsletter, CLE Power-
Point presentations, and meeting agen-
das, among her many current activi-
ties.  
 
Kate has a well-deserved reputation as 
a generous supporter of DAP advo-
cates and clients.  Kate joined the Em-
pire Justice Center in 1984 as a staff 
attorney in the newly formed DAP 
program with what was then Monroe 

County Legal Assistance Corporation. 
She continued in that role at PILOR 
(the Public Interest Law Office of 
Rochester) and then accepted the posi-
tion of DAP Statewide Coordinator at 
GULP (Greater Upstate Law Project) 
in 2001 before GULP and PILOR 
merged to become the Empire Justice 
Center.  She previously worked at Le-
gal Aid in Hartford, Connecticut, 
where one of her cases reached the 
U.S. Supreme Court, and the Monroe 
County Public Defender’s office. 
 
In her role as a DAP Statewide Coordi-
nator, Kate represented innumerable 
clients before the Social Security Ad-
ministration (SSA) and in U.S. District 
Court and the Court of Appeals. She 
also submitted amicus briefs in several 
appeals. She served as a leader in 
providing technical legal support to 
advocates across the state, as well as in 
other parts of the country, with her im-
mense knowledge of Social Security 
disability law.  She embraced the most 
impenetrable and intractable issues in 
Social Security law, from collateral 
estoppel issues to the burdensome 
rules governing in-kind support and 
maintenance for SSI.  She authored 
and presented hundreds of trainings 
and task force meetings and has been 
instrumental in making the DAP net-
work one of the most well-informed 
and collaborative practice areas in 
New York.  For this author, as for 
many others, Kate served as an early 
and influential mentor.  

(Continued on page 2) 

http://www.empirejustice.org
https://supreme.justia.com/cases/federal/us/448/122/
https://supreme.justia.com/cases/federal/us/448/122/
https://www.masslegalservices.org/system/files/library/AmicusBriefClark.pdf
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Kate’s leadership extended beyond New York State.  
She authored and coordinated numerous comments 
on SSA proposed regulations and pushed for im-
provements to SSA programs and procedures for dec-
ades with advocates across the country.  Most recent-
ly, she led a workgroup of advocates and SSA policy-
makers to advance several regulatory and sub-
regulatory changes, including reform of the notorious 
in-kind support and maintenance rules for SSI and 
rules governing access to prior folders.  Her experi-
ence also included representation of plaintiffs in the 
Schisler cases, one of the most well-known series So-
cial Security decisions made in the Second Circuit, 
and one that we are wise to keep in mind as we con-
sider options in a post-Treating-Physician-Rule era.  
Schisler v. Heckler, 787 F.2d 76 (2d Cir. 1986) 
(“Schisler I”); Schisler v. Bowen, 851 F.2d 43 (2d Cir. 
1988) (“Schisler II”); Schisler v. Sullivan, 563 (2d 
Cir. 1993) (“Schisler III”). 
 
Her mastery of Social Security law was matched only 
by her authority on the issue of grammar and ruthless 
red pen approach to punctuation.  Knowing that she, 
will see this article, before it goes to press, her col-
leagues cannot, resist, but to drop a few, improperly 
placed commas, into this sentence. 
 
Advocates expressed their gratitude for her contribu-
tions to our practice area on the DAP listserv, most 
especially how she has generously shared her 
knowledge and expertise with others. Steven Modica 
said it well when he quoted John Quincy Adams in 
thanking Kate by saying that “If your actions inspire 
others to dream more, learn more, do more, and be-
come more, you are a leader.” 
 
 

 
 
Doris Cortes, with other members of the DAP prac-
tice group at Empire Justice, offered this tribute: 

 
Kate aka the “Duchess of Daptopia” is the epito-
me of a wonderful supervisor. She has been an 
amazing mentor to many individuals throughout 
the years, many who still seek her out, including 
many in the private bar. She manages without mi-
cromanaging. She guides without being conde-
scending.  She pushes us out of our comfort zone. 
When others questioned [some of] our abilities as 
non-attorneys, Kate would happily call bull and 
have unwavering confidence in us. She is empa-
thetic and will famously beat a “dead horse” in 
looking at cases to exhaust all possibilities when 
considering whether we can help someone.  
 
She honestly cares for her practice group. She 
knows our families and their comings and go-
ings.  She has shown compassion in our times of 
loss. She would bring flowers to brighten our 
days just to show appreciation or if we are having 
a difficult day/week. We will miss her annual 
baking of Irish Soda bread on St. Patrick’s Day, 
our endless inside jokes. More importantly we 
will miss her warmth and friendship. 

 
Since joining Empire Justice Center over 35 years 
ago, Kate has been a pillar to the organization, our 
clients, community, and the Empire State. What will 
keep Kate on her toes in retirement, when presumably 
she will no longer have any collateral estoppel issues 
to untangle?  She will have to let us know.  For now, 
we wish Kate the very happiest of retirements and 
extend our gratitude to her for her immeasurable con-
tributions and friendship. 

(Continued from page 1) 

Registration Opens for 2022 Partnership Conference 

The Partnership Conference is returning this year to Albany and registration has gone live 

at this link.  Have you registered yet?  The conference is scheduled to be held in-person 

on October 19, 2022, to October 20, 2022, in downtown Albany.  There will be two Disa-

bility Advocacy Program (DAP) sessions on the second day of the conference focused on 

disability claims involving Long COVID.  Organizers report that plans may still change 

in response to COVID-19 cases and other considerations. 

Is it DAP without Kate- Continued 

https://nysba.org/events/2022-partnership-conference/
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Recent DAP Awards Reflect Increased Funding 

After years of flat funding at $8.26 
million, a level that could not cover 
the costs for many programs, New 
York State passed a budget in April 
that finally included a significant 
increase for the Disability Advoca-

cy Program (DAP). DAP is now funded at $12.52 
million statewide, an amount intended to help pro-
grams cover costs and that also recognizes some of 
the COVID-related challenges facing DAP clients at 
this time.  
 
DAP was established over 35 years ago under New 
York Social Services Law to provide legal representa-
tion to low-income New Yorkers whose applications 
for Supplemental Security Income (SSI) and/or Social 
Security disability benefits have been denied or are in 
danger of being discontinued. Funds are generally 
allocated on a five-year cycle based on a Request for 
Proposals (RFP) issued by NY’s Office of Disability 
Determination (OTDA). Funds are appropriated year-
ly in the State budget to nonprofit legal services pro-
grams, nonprofit agencies serving the disabled, and 
social services districts. The most recent DAP RFP 
was issued January 24, 2022, and new awards were 
announced at the end of June, just before a new con-
tract period began on July 1, 2022. 

A map of providers through June 2022 could be 
found here, but it has not yet been updated to reflect 
new grantees.  The OTDA website also has not yet 
been updated with the results of the recent RFP, but 
the agency did report that Mobilization for Justice 
and Northern Manhattan Improvement Corporation 
are two new grant recipients.  This brings the total 
number of DAP grantees to 13, including Empire Jus-
tice Center, Neighborhood Legal Services, Erie 
County Department of Social Services, Legal Aid of 
Northeastern New York, Legal Aid Society of Mid-
New York, Legal Aid Society of Rockland County, 
Legal Services of the Hudson Valley, Nassau Suffolk 
Legal Services, Legal Services NYC, New York   
Legal Assistance Group, and Urban Justice Center.  
Subcontractors include Legal Aid Society, LawNY, 
and CeDAR. 
 
Expansion of DAP became evident on the listserv, as 
several programs have begun posting for newly creat-
ed DAP positions.  As new advocates join the ranks, 
we will be announcing relevant training opportunities 
to help everyone get up to speed.  Stay tuned here and 
on the listserv for those announcements. 

Advocates Demand Follow-Up to SSA Equity Plan 
On June 3, 2022, 
a group of nation-
al advocates led 
by Community 
Legal Services in 
Philadelphia and 
Justice in Aging 
sent a letter to the 

Commissioner of Social Security, Kilolo Kijakazi, 
requesting that the Social Security Administration 
(SSA) meet with advocates to discuss the agency’s 
Equity Action Plan.  The letter urged the agency to 
prioritize two key areas: improving access to the lo-
cal field offices and eliminating barriers to service for 
people with limited English proficiency. The letter 
was signed by 35 organizations, including the Empire 
Justice Center, Legal Services NYC, New York Le-
gal Assistance Group, and the Urban Justice Center. 

 

As detailed in the last issue of this newsletter, SSA 
released its agency’s Equity Action Plan on April 14, 

2022.  The plan had been issued in response to an 
Executive Order (EO) 13985, signed on January 20, 
2021, by President Biden, directing all federal agen-
cies conduct an assessment of its programs and with-
in one year provide a plan for advancing equity, in-
cluding a plan to address barriers to enrollment in 
and access to benefits and services in its programs.   

 

While there has been no direct response to the advo-
cate sign-on letter, SSA held a “Stakeholder Engage-
ment Meeting” on June 16, 2022, that was open to 
the public and at which the agency reviewed, in rela-
tively broad strokes, some elements of the plan.  
Many legal services organizations submitted com-
ments in response to a request for information issued 
last year by the Office of Management and Budget, 
and continue to hope for an opportunity to have a fo-
cused dialogue on improving equity, including those 
identified in the sign-on letter and in the comments 
submitted to OMB.  

https://empirejustice.org/news/statement-2022-state-budget/
https://empirejustice.org/news/statement-2022-state-budget/
https://otda.ny.gov/contracts/2022/DAP/
https://empirejustice.org/wp-content/uploads/2018/03/DAPmap-2019.pdf
https://otda.ny.gov/contracts/awards/
https://empirejustice.org/wp-content/uploads/2022/05/April2022DAPnews-FINAL.pdf
https://www.ssa.gov/open/materials/SSA-EO-13985-Equity-Action-Plan.pdf
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.regulations.gov/comment/OMB-2021-0005-0495
https://www.regulations.gov/comment/OMB-2021-0005-0495
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The Social Security Administration (SSA) has issued 
guidance for processing requests for Social Security 
numbers (SSNs) by transgender individuals. Accord-
ing to a press release issued on March 31, 2022, by 
Acting Commissioner Kilolo Kijakazi, the agency 
anticipates that SSA will allow people to self-select 
their sex on SSNs application in the fall of 2022. 
SSA’s systems, however, do not accommodate a sex 
designation other than M or F. Therefore, applications 
for original SSNs still must include a binary designa-
tion (M or F). The agency is exploring possible fu-
ture policy and systems updates to support an “X” 
sex designation for the SSN card application pro-
cess.  
 
In the meantime, people who want to update their 
sex markers will need to apply for replacement SSN 
cards, even though SSN cards do not include sex 
markers. They will still need to show a current doc-
ument to prove their identity, but they will no long-
er need to provide medical or legal documentation 
of their sex designation once the policy change be-
comes effective.  Emergency Message (EM)-22005 
provides instructions for acceptance of evidentiary 

documents with a non-binary or unspecified sex des-
ignation, such as an X, instead of M for male and F 
for female in requests for Social Security numbers 
(SSNs). According to the EM, documents should not 
be rejected solely because of a non-binary or unspeci-
fied sex designation.  
 
In late January 2022, SSA also issued POMS GN 
00203.008 - Interviewing Transgender Individuals. In 
addition to providing general background on 
transgender identity and gender transition, the POMS 
reminds interviewers to “provide sensitive service to 
all individuals, and treat them with dignity and re-
spect.” Interviewers should protect confidentiality of 
the individual; ask only questions necessary to com-
plete the transaction; use the name and pronouns ap-
propriate to the individual’s self-identified gender, 
even if the person has not changed his or her name or 
updated his or her records; and be aware that the indi-
vidual’s gender transition is a personal matter. Ques-
tions or comments regarding a person’s medical treat-
ment and appearance are inappropriate. 

SSA Updates Guidance Regarding Transgender Individuals 

Regulations 

Ukrainian Refugees May Be Entitled to SSI 

President Biden signed the Additional Ukrainian Sup-
plemental Appropriations Act on May 21, 2022, which 
allows citizens, nationals, or residents of Ukraine pa-
roled to the United States between February 24, 2022, 
and September 30, 2023, to receive Supplemental Se-
curity Income (SSI) benefits if otherwise eligible for 
seven years. Sponsor deeming will not apply.  These 
provisions comport with SSI eligibility provisions for 
refugees and asylees.  
 

See the Immigrant Eligibility for Public Benefits in 
New York State chart that maps out noncitizen eligibil-
ity for a number of federal and New York State bene-
fits, prepared and updated by the Empire Justice Center 
and New York Immigrant Coalition. See also the April 
edition of this newsletter for details on potential SSI 
eligibility for Non-Special Immigrant Parolees from 
Afghanistan under Section 2502 of the Afghanistan 
Supplemental Appropriations Act, 2022.  

https://www.ssa.gov/news/press/releases/2022/?utm_content=pressrelease&utm_medium=email&utm_source=govdelivery#3-2022-2
https://secure.ssa.gov/apps10/reference.nsf/links/02022022010306PM!opendocument&vName=instructiontypecode&catval=EM
https://secure.ssa.gov/poms.nsf/lnx/0200203008
https://secure.ssa.gov/poms.nsf/lnx/0200203008
https://www.congress.gov/117/plaws/publ128/PLAW-117publ128.pdf
https://www.congress.gov/117/plaws/publ128/PLAW-117publ128.pdf
https://empirejustice.org/resources_post/immigrant-eligibility-for-public-benefits/
https://empirejustice.org/resources_post/immigrant-eligibility-for-public-benefits/
https://empirejustice.org/resources_post/afghan-refugees-eligible-for-ssi/
https://empirejustice.org/resources_post/afghan-refugees-eligible-for-ssi/
https://www.ssa.gov/ssi/spotlights/spot-non-citizens.htm
https://www.ssa.gov/ssi/spotlights/spot-non-citizens.htm
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EMs Issued on Same Sex Marriages 

The Social Security Administration (SSA) has issued 
two Emergency Messages (EMs) implementing court 
decisions requiring payment of benefits to survivors of 
same-sex relationships who were unable to marry prior 
to the number-holder’s death due to an unconstitutional 
state law prohibiting same-sex marriage.  
 
EM-21007 REV 2 provides instructions for handling 
claims, appeals, and reopening requests based on the 
decision in Thornton v. Commissioner of Social Securi-
ty, 2:18-cv-01409-JLR (W.D. Wash.). A nation-wide 
class action, it prohibited SSA from denying benefits 
without determining whether the survivors of same-sex 
relationships would otherwise be eligible for widow
(er)’s benefits but were prevented from marrying prior 
to November 25, 2020. The EM provides a series of 
questions, as well as examples, to help adjudicators 
establish whether the couple would have been married 
but for the unconstitutional state law.  
 
EM-20046 REV 5 implements Ely v. Saul, No. CV-18-
0557-TUC-BGM (D. Ariz.), which prohibits SSA from 
denying benefits to the surviving spouse of a same-sex 
ceremonial marriage who would otherwise be entitled 
to widow(er)’s benefits but for the nine-month mar-
riage requirement of 42 U.S.C. § 416(c)(1). SSA must 
consider whether the couple would have been married 
sooner but for an unconstitutional state law that prohib-
ited same-sex marriage. This EM also provides guid-

ance for evaluating the circumstances that prevented 
the couple from meeting the nine-month duration re-
quirement, including examples.  
 
Lambda Legal, along with local firms, litigated the 
claims that resulted in these EMs, which have had a 
profound effect on surviving spouses who would other-
wise be without these important benefits. The New 
York Times profiled Helen Thorton, one of the plain-
tiffs, who had been with her spouse for thirty years but 
was unable to marry her before she died in 2006, six 
years before Washington State made same-sex mar-
riage legal in 2012. Ms. Thorton, who had struggling 
financially on just her own retirement benefits, had her 
income nearly double when the litigation was settled. 
And she received a retroactive award of $72,000 for 
the years that SSA had denied her application. Similar-
ly, Anthony Gonzalez was finally able to marry his 
partner in New Mexico in 2013, as soon as same-sex 
marriage was legalized. But his spouse died six months 
later. In financial straits, Mr. Gonzalez applied for but 
was denied widower’s benefits based on the nine-
month marriage requirement. His experience was cited 
in the Ely. He is now receiving survivor’s benefits and 
received a substantial retroactive payment.   
 
Lambda Legal encourages surviving same-sex partners 
to apply for benefits if they might be eligible. It has 
posted information to guide applicants.  

Cardiac NPRM Published 

A mere fourteen years after publishing an Advance 
Notice of Proposed Rulemaking (ANPRM) seeking 
suggestions and comments, the Social Security Ad-
ministration (SSA) has issued proposed new rules for 
evaluating cardiovascular disorders. The proposed 
changes were informed by comments received and 
recommendations made by a committee of medical 
experts convened by the Institute of Medicine (IOM) 
in 2008. SSA also sought more recent guidance from 
its cardiologists and other medical experts, and re-
viewed disability claims involving cardiovascular 
disorders and current research.  
 
Among the proposed changes is a change in the name 
of the listing criteria from Cardiovascular System to 
Cardiovascular Disorders.  The extensive revisions 

proposed for the criteria reflect a shift from purely 
medical findings to assessment of the impact of the 
disorders on the ability to function. Comments on the 
proposed rulemaking will be due August 29, 2022. 

https://secure.ssa.gov/apps10/reference.nsf/links/02122021073459AM
https://secure.ssa.gov/apps10/reference.nsf/links/10142021112939AM
https://www.ssa.gov/OP_Home/ssact/title02/0216.htm
https://www.lambdalegal.org/
https://www.nytimes.com/2022/01/23/health/social-security-same-sex.html
https://www.lambdalegal.org/in-court/legal-docs/20210218_thornton_faq
https://www.govinfo.gov/content/pkg/FR-2022-06-29/html/2022-12980.htm
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Race Considerations Eliminated from Kidney Disease Evaluations 

In September 2021, the National 
Kidney Foundation (NKF) and 
American Society of Nephrology 
(ASN), recommended that labora-
tories not include race in eGFR 
calculation and reporting. As a 
result, the Social Security Admin-

istration (SSA) has revised POMS DI 24555.005 – 
Using Laboratory Testing to Evaluate Genitourinary 
Impairments. The changes relate to testing relied up-
on in the evaluation of genitourinary disorders under 
listings 6.05, 106.05, and 6.06. Calculating Glomeru-
lar Filtration Rate (GFR), or the rate at which the 
kidneys filter waste and extra fluid from the blood, is 
critical to these evaluations. Because the process to 

measure GFR is intrusive and time-consuming, SSA 
will consider Estimated Glomerular Filtration Rates 
(eGFR).  
 
Some laboratories may still report different eGFR 
rates based on a claimant’s race. Adjudicators are 
instructed to use the unadjusted eGFR value if the 
report includes both an adjusted eGFR value and an 
eGFR for African Americans. If it is unclear whether 
the eGFR was adjusted for race, adjudicators must 
contact the medical source to obtain the unadjusted 
eGFR if the claimant is African American. The unad-
justed eGFR may be obtained via telephone to expe-
dite development.  

The Social Security Administration (SSA) has extended the expiration for several Listings. By final rule effec-
tive May 4, 2022, without prior notice and comment period, SSA extended the expiration dates of Listing of Im-
pairments body systems 2.00 and 102.00, Special Senses and Speech; 7.00 and 107.00, Hematological Disor-
ders; and 10.00 and 110.00, Congenital Disorders That Affect Multiple Body Systems, from June 3, 2022, to 
June 5, 2026, with no other revisions. The same Body Systems were previously extended on February 24, 2020.  
 
On July 18, 2022, SSA also extended the expiration date for three other body system listings: 100.00, Low Birth 
Weight and Failure to Thrive; 9.00 and 109.00, Endocrine Disorders; and 13.00 and 113.00, Cancer (Malignant 
Neoplastic Diseases) from August 12, 2022, to August 14, 2026. 

Presumptive Disability POMS Updated 

The Social Security Administration (SSA) has updat-
ed its policies on Presumptive Disabilities (PDs) in 
Supplemental Security Income (SSI) claims. PD is 
found when the evidence demonstrates there is a 
strong likelihood a favorable disability decision will 
be made when the evidence is complete. Based on 
PD finding, a claimant can receive up to six months 
of payments pending the final determination. See 20 
C.F.R. § 416.931 et seq. PD payments are generally 
not considered overpayments if it is later determined 
that the claimant is not disabled. 
 
The POMS were recently revised “to encourage adju-
dicators to make PD findings when appropriate.” 
Both the regulations and the POMS listed impair-
ments that may warrant a PD finding, including alle-
gations of Down Syndrome, amyotrophic lateral scle-
rosis (ALS or Lou Gehrig’s disease), low birth 

weight and others. The revised POMS no longer in-
clude amputations of the leg at the hip, total blind-
ness or deafness, low birth weight, or ALS (although 
ALS may fit with the central nervous system diseas-
es). Certain cancer diagnoses and transplants have 
been added, however, along with other changes re-
garding the documentation needed in certain claims. 
POMS DI 23535.010.  
 
Advocates remain concerned that despite claims that 
adjudicators are encouraged to make PD findings, 
adjudicators may not have flexibility to make find-
ings for impairments beyond those listed as having 
“high” PD potential.  

More Listings Extended 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0424555005
https://www.govinfo.gov/content/pkg/FR-2022-05-04/pdf/2022-09552.pdf
https://www.bis.doc.gov/index.php/documents/regulations-docs/federal-register-notices/federal-register-2020/2534-85-fr-10274/file
https://public-inspection.federalregister.gov/2022-15209.pdf
https://www.ssa.gov/OP_Home/cfr20/416/416-0931.htm
https://www.ssa.gov/OP_Home/cfr20/416/416-0931.htm
https://secure.ssa.gov/apps10/poms.nsf/lnx/0423535010
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Report Your Field Office Problems to NYLAG 

The Social Security Administration (SSA) has published a Spanish version of the Form SSA-632, Request For 
Waiver Of Overpayment Recovery.  Form SSA-634, Request for Change in Overpayment Recovery Rate, is al-
so available in Spanish. These are much needed additions to the list of SSA forms, only a few of which are 
available in Spanish.  

Michelle Spadafore of the New York Legal Assistance Group (NYLAG) is working with advocates in other 
parts of the country to track problems accessing Social Security Administration (SSA) field offices by phone 
and in person.  She is asking advocates to report issues using a shared Google chart that will aide Michelle and 
others in identifying overall patterns and reporting to SSA senior staff on what needs to be fixed. You can find 
the chart and enter your examples at this link.  You can also email Michelle directly with questions. Additional-
ly, she wants to know how many people are going in person to the field offices, so please email her with that 
information as well if you or a client goes in person.  

Spanish Versions of Waiver Request Form Available 

The Social Security Administration (SSA) has updat-
ed its guidance to reinforce that pandemic-related fi-
nancial assistance will never be counted as a resource 
for Supplemental Security Income (SSI) eligibility. 
Although some resources will only be excluded for 
nine or twelve months (see POMS SI 01110.201), 
pandemic-related assistance is excluded indefinitely. 
See EM 21050 REV 3. 

The revised EM provides a full list of excluded pay-
ments, including the three stimulus payments, pan-
demic unemployment benefits, and state and local 
stimulus payments.  Justice in Aging has developed a 
Fact Sheet outlining the exclusions.  

SSA Clarifies Disaster Assistance Exclusions 

Various EMs Issued 

The Social Security Administration (SSA) issued various Emergency Messages (EMs) in April and May.  
 
EM-22022 SEN codifies the status of various workloads and procedures for “reentry” – or SSA’s return to the 
field offices (FOs). For example, “customers” are no longer required to have an appointment to enter the FOs. 
Adjudicators should still apply the good cause provisions if claimants are unable to submit evidence due to 
COVID-19 concerns and should continue to consider good reasons for failure to cooperate.  
 
EM-22021 REV (revised) updates instructions for processing Expedited Reinstatements during the COVID-19 
“reentry” period.  Alternative signatures may still be used. 
 
EM-22026 provides temporary instructions for processing prerelease claims for incarcerated and institutional-
ized claimants. SSA can take and process applications for institutionalized and incarcerated claimants before 
their anticipated release so they can begin receiving benefits upon release if approved. Several POMS sections 
on prerelease policies, procedures, and agreements were also updated. Note that these procedures are based on 
Memos of Understanding (MOUs) with the Federal Bureau of Prisons (BOP) – not state or local facilities. But 
see POMS SI 00520.920 for prerelease agreements for State prison systems.  

https://www.ssa.gov/forms/ssa-632-bk-sp.pdf
https://www.ssa.gov/forms/ssa-634-sp.pdf
https://www.ssa.gov/forms/
https://docs.google.com/spreadsheets/d/1x-eILxACkARRnhGhL981tqS06kNv3aoui8DcB_5KaCg/edit?usp=sharing
mailto:mspadafore@nylag.org
https://secure.ssa.gov/poms.nsf/lnx/0501110210
https://secure.ssa.gov/apps10/reference.nsf/links/06032022072808AM
https://justiceinaging.org/wp-content/uploads/2022/06/SSI-Exclusion-for-Pandemic-Related-Financial-Assistance.pdf
https://secure.ssa.gov/apps10/reference.nsf/links/04282022045442PM/$file/EM-22022+SEN_Redacted.pdf
https://secure.ssa.gov/apps10/reference.nsf/links/05022022103609AM
https://secure.ssa.gov/apps10/reference.nsf/links/05102022063328AM
https://secure.ssa.gov/apps10/reference.nsf/links/05102022074348AM
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500520910
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Court Decisions 

In one of the first cases in the which the Court of Ap-
peals has considered a claim under the 2017 evaluation 
of evidence rules that replaced the “Treating Physician 
Rule,” the Second Circuit not only reversed the decision 
of the Administrative Law Judge (ALJ) but ordered cal-
culation of benefits. Loucks v. Kijakazi, 2022 WL 
2189293 (2d Cir. June 17, 2022). [See the January 2017 
edition of this newsletter discussing the 2017 changes to 
the evaluation of opinion evidence for applications filed 
after March 27, 2017.]  
 

The court acknowledged the new regulations no longer 
apply the treating physician rule and do not defer or 
give any specific evidentiary weight to any medical 
opinions. But the regulations do require that the ALJ 
explain the supportability and consistency factors set 
forth in the regulations at 20 C.F.R. § 404.1520c when 
considering the persuasiveness of medical opinions.  

 
The court found that the ALJ committed procedural er-
ror by failing to explain how it considered the consisten-
cy and supportability of the medical opinions of record. 
Regarding one particular opinion, the ALJ merely noted 
it was “inconsistent with the evidence of record during 
the relevant period.” The ALJ’s error was not harmless, 
as the record reflected serious psychological symptoms 
that would support the treating opinions.  

 
The court held that the ALJ further erred by focusing 
instead on largely normal mental status examinations. 
Those examinations, however, only analyze the pa-

tient’s mental state at the time of the examination and 
do not consider the symptoms she may experience out-
side that brief period. The court cited Estrella v. Ber-
ryhill, 925 F.3d 90, 95 (2d Cir. 2019), a decision under 
the old regulations upon which the court nonetheless 
relied to refute the ALJ’s reliance on a one-time snap-
shot of the claimant’s status as opposed to a longitudinal 
view. It also cited Estrella in criticizing the ALJ for re-
lying on selective portions of the record that showed 
improvement without addressing the weight of the evi-
dence indicating continued serious symptoms.  

 
According to the court, treatment notes indicated the 
plaintiff’s lack of compliance with treatment was due at 
least in part to her mental illness. The incidences of part
-time, sporadic work cited by the ALJ, as well as some 
daily activities such as reading and playing games on 
her phone, did not show that the plaintiff could hold 
down a full-time job for extended periods. 

 
Although the court would generally remand with in-
structions when the ALJ has committed procedural er-
rors, the court found that application of correct legal 
principles in this case could lead to only one conclusion 
- that the plaintiff is disabled. It thus remanded for cal-
culation of benefits.  

 
Congratulations to Peter Gorton of Binghamton for yet 
another fabulous victory! 

Second Circuit Remands for Calculation of Benefits 

https://empirejustice.org/wp-content/uploads/2018/01/January2017DAPnews.pdf
https://empirejustice.org/wp-content/uploads/2018/01/January2017DAPnews.pdf
https://www.ssa.gov/OP_Home/cfr20/404/404-1520c.htm
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048369671&pubNum=0000506&originatingDoc=Idbf05910eef611ec8506f2e4e01938f3&refType=RP&fi=co_pp_sp_506_95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048369671&pubNum=0000506&originatingDoc=Idbf05910eef611ec8506f2e4e01938f3&refType=RP&fi=co_pp_sp_506_95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.
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Remand Offered for Consideration of Probationary Period 

Attorney Mike Telfer of the Albany office of the Le-
gal Aid Society of Northeastern NY (LASNNY) has 
chalked up yet another voluntary remand (RVR) from 
the Office of General Counsel (OGC) in an appeal in 
which he raised the issue of the claimant’s ability to 
complete a probationary period. Mike argued that his 
client, who was limited to only occasional interaction 
with supervisors, would be unable to complete a pro-
bationary period.  Based on the vocational witness’s 
testimony, the client would likely have more than oc-
casional interaction with a supervisor during the 30–
60-day probationary period required in the jobs iden-
tified.  See Sczepanski v. Saul, 946 F.3d 152 (2d Cir. 
2020), discussed in the January 2020 edition of this 
newsletter, which held that a claimant’s ability to 
complete probation is relevant to a disability determi-
nation.  

 

In the April 2022 edition of this newsletter, we report-
ed on another case in which Mike obtained a volun-
tary remand based on the same issue. Mike and other 
advocates report that OGC attorneys be amenable 
these days to requests for voluntary remands for this 
and other issues. They suggest approaching OGC 
with a letter or short memo outlining the strongest 
arguments for remand prior to fully briefing the 
claim.  

 
Let us know about your successes – and congratula-
tions to Mike on his! 

The Social Security Administration (SSA) has recent-
ly published two new Chief Administrative Law 
Judge (ALJ) Bulletins: CJB 22-04, Hearings by Tele-
phone and Online Video Due to the Coronavirus Dis-
ease 2019 (COVID-19) Pandemic, and CJB 22-03, 
Extension of Good Cause Provisions Due to the 
Coronavirus Disease 2019 (COVID-19) Pandemic. 

 

CJB 22-04 presages the return of Video Teleconfer-
encing Hearings (VTCs), which have not been held 
since the beginning of the Pandemic in March 2020. 
According to the most recent NOSSCR newsletter, 
SSA has confirmed that VTC hearings are again be-
ing scheduled. But the CJB indicates that “on-line 
video hearings” (OVH) are still an option: “Due to 
COVID-19, we are offering telephone hearings and 
online video hearings (OVHs), in addition to in-
person and VTC hearings.” 

  

Advocates will recall that unless a claimant opts out 
of a VTC hearing, the claim can be transferred from 
the local hearing office to a National Hearing Center 
(NHC). A VTC hearing will be scheduled with the 
ALJ at the NHC and the claimant and representative 
appearing at the local Office of Hearing Operations 

(OHO) by in-office video. If a claimant opts - within 
30 days - for an in-person hearing, the hearing may 
still be held via Teams technology or telephone.  

 

Of note, CBJ 22-03 on good cause specifically men-
tions the 30-day deadline for opting out of VTC as 
subject to the flexible good cause provisions for cause 
related to COVID-19. CBJ 22-03 also reminds ALJs 
that good cause for missed deadlines for electing con-
tinued statutory benefits in Continuing Disability Re-
views (CDRs) and Age-18 Redeterminations should 
be treated liberally. For more on statutory benefit 
continuations and CDRs in general see “Spotlight on 
CDRs” in the April 2021 edition of this newsletter.  

VTC Hearings Resuming 

https://empirejustice.org/resources_post/2d-circuit-reaffirms-treating-physician-rule/
https://empirejustice.org/wp-content/uploads/2022/05/April2022DAPnews-FINAL.pdf
https://secure.ssa.gov/apps10/reference.nsf/links/06162022084643AM
https://secure.ssa.gov/apps10/reference.nsf/links/06162022080536AM
https://empirejustice.org/wp-content/uploads/2021/05/April2021DAPnews-final.pdf
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Contact Us! 
 

Advocates can contact the DAP Support attorneys at: 
 

Emilia Sicilia:  (914) 595-0910 ext. 104, esicilia@empirejustice.org 
Ann Biddle:  (347) 592-2214, abiddle@lsnyc.org  

How to Secure a Protective Filing Date? 

As discussed in the April 2022 edition of this newslet-
ter, the Social Security Administration (SSA) recently 
announced its new on-line Protective Filing Tool, a 
means to preserve the earliest possible Supplemental 
Security Income (SSI) application date and thus in-
crease the potential retroactive award. EM-22015 
REV revised prior instructions for handling protective 
filings under the new SSI Online Protective Filing 
tool. The revised EM sets out specific instructions for 
sending manual closeout notices when an appoint-
ment request to complete the application is taken but 
the claimant does not keep the appointment.  

 

In some instances, SSA also relies on written state-
ments or oral inquires demonstrating an intent to file 
an application in lieu of a formal application to pro-
tect – or preserve – a filing date. 20 C.F.R. §§ 
404.630 & 416.340, 416.345. An application must be 
filed within six months of the inquiry for Title and 
within 60 days for SSI/Title XVI. Under certain cir-
cumstances, SSA will grant a “deemed” filing date 
based on misinformation given by SSA. 20 C.F.R. §§ 
404.633 & 416.351. 

 

Protective filing dates can also be granted by the Ap-
peals Council. If new and material evidence is sub-
mitted to the Appeals Council, a protective filing date 
will be offered if the Appeals Council refuses review 

because the evidence postdates the Administrative 
Law Judge (ALJ) decision OR if the Appeals Council 
finds there was not good cause for submitting it on 
time at the administrative level. 20 C.F.R. §§ 404.970
(c) & 416.1470(c). A new application must be filed 
within six months for Title II claim and within 60 
days for SSI to take advantage of the protective filing 
date, which is generally set as the day after the ALJ 
decision. Where the Appeals Council simply deter-
mines there is no probability the new evidence would 
change the decision, however, it will not grant a pro-
tective filing date.  See also HALLEX I-3-5-20. 

 

These various methods of securing protective filing 
dates can be critical to ensuring maximum retroactive 
awards for claimants and in some instances preserv-
ing a date last insured.   

mailto:esicilia@empirejustice.org
mailto:abiddle@lsnyc.org
https://empirejustice.org/wp-content/uploads/2022/05/April2022DAPnews-FINAL.pdf
https://secure.ssa.gov/apps10/reference.nsf/links/05182022094438AM
https://secure.ssa.gov/apps10/reference.nsf/links/05182022094438AM
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The Government Accountability Office (GAO) has 
issued a report finding fault with the Social Security 
Administration’s (SSA’s) implementation of its poli-
cies for the expediting critical cases at the hearing 
level. See GAO-22-104191. The GAO found that 
SSA flags appeals as critical after determining the 
claimant’s health or financial circumstances, such as 
terminal illness or dire financial need, meet SSA’s 
criteria as set forth in HALLEX I-2-1-40. But the cas-
es are not always identified or expedited. 

 

“Critical” cases include “TERI” cases, or those where 
a claimant’s illness is identified as terminal; VAPT, 
or Veteran 100 Percent Permanent and Total; MC/
WW, or Military Casualty/ Wounded Warrior Case; 
CAL, or those cases identified as Compassionate Al-
lowances per POMS DI 11005.604; DRND, or Dire 
Need Cases, where a claimant may be without food, 
education, or shelter; or Potentially Violent, where 
there is an indication the claimant is suicidal, homici-
dal, or potentially violent. Hearing offices flag critical 
cases for expedited processing based on evidence that 
the above criteria are met. Receiving a flag does not 
ensure that the claim will be approved, only that it 
should receive expedited processing.  

 

The GAO found that while hearing offices consistent-
ly processed critical cases faster than non-critical cas-
es between 2010 and 2020, the wait times varied de-
pending on when the case was first flagged. Cases 
that arrived at hearing offices already flagged were 
processed more quickly than those first flagged at the 
hearing office – a median of 201 days versus 351. 
The GAO also found that although SSA may have 
initially identified a case as dire, such designations do 
not always trigger expedited processing unless and 
until it is also “flagged” by the hearing office as fit-
ting into one of the HALLEX categories. For exam-
ple, only 28.5 percent of cases with a homelessness 
designation also had a critical case flag and selected 
for expedited processing. Finally, the GAO found that 
even though SSA policy does not require claimants to 
provide documentation of dire financial need, some 
hearing offices required documentation before expe-
diting claims.  

 

The GAO recommended that SSA review the require-
ments for documentation of dire need for consistency 
and examine its handling of cases indicating critical 
need to ensure they are expedited in accordance with 
policy. SSA agreed with these recommendations.  

SSA Reports on Decline in Kids’ SSI Claims 

Studies & Reports 

GAO Finds SSA’s Treatment of Critical Cases Inconsistent 

The Social Security Administration (SSA) published 
an article in its quarterly Social Security Bulletin enti-
tled What is the Relationship Between Socioeconomic 
Deprivation and Child Supplemental Security Income 
Participation? The authors acknowledge recent re-
ductions in the number of children receiving Supple-
mental Security Income (SSI), which peaked in 2013 
but has declined since, exacerbated by a sharp drop 
during the COVID-19 pandemic.  They also 
acknowledge SSA’s responsibility to provide out-
reach to potentially eligible populations, noting 
SSA’s designation of Vulnerable Populations Liai-

sons to work with external organization to submit SSI 
applications on behalf of targeted groups. 

 

The authors found substantial differences in child SSI 
participation across geographic regions. They sug-
gested a metric, or deprivation index, to help identify 
areas with multiple characteristics that are likely to be 
associated with barriers to SSI participation.  

https://www.gao.gov/assets/gao-22-104191.pdf
https://www.ssa.gov/OP_Home/hallex/I-02/I-2-1-40.html
https://secure.ssa.gov/apps10/poms.nsf/lnx/0411005604
https://www.ssa.gov/policy/docs/ssb/v82n2/ssb-v82n2.pdf
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SSA Underpaid Student Beneficiaries 

The Office of the Inspector General (OIG) of the So-
cial Security Administration (SSA) has determined 
that SSA improperly terminated survivors benefits for 
almost 14,500 students. See A-09-19-50823 – Stu-
dents Whose Benefits Were Erroneously Terminated 
When They Reached Age 18. 
 
Children under age 18 may receive Title II benefits if 
their parent is entitled to Old-Age, Survivors, or Disa-
bility Insurance benefits. But they may continue to 
qualify for benefits if they are 18 or older, unmarried, 
and a student in elementary or secondary school. To 
be eligible, the beneficiary must attend school full 
time or at least twenty hours per week and be age 19 
and two months or younger. [Note that children under 
18 may also be eligible for Title XVI - or Supple-
mental Security Income (SSI) - benefits if they are 
found disabled and their family meets the SSI finan-
cial eligibility criteria.]  

According to the OIG, SSA improperly terminated 
the benefits of numerous children at age 18 without 
proper consideration of whether they were still stu-
dents. Even though the students had submitted the 
appropriate documentation, SSA employees errone-
ously replaced rather than added student information 
to the Master Beneficiary Record (MBR). Although 
designed to identify discrepancies in student infor-
mation, SSA’s Title II Redesign System did not iden-
tify these errors or produce alerts. Based on OIG’s 
sample, it estimated that SSA underpaid 14,470 bene-
ficiaries approximately $59.5 million. 
 
The OIG recommended that SSA take corrective ac-
tion in the claims identified, provide training to its 
employees to ensure they input student beneficiary 
information correctly, and update the Title II Rede-
sign System. SSA agreed with the recommendations.  

An April 2022 Research and Statistics Note from the 
Social Security Administration’s (SSA) Office of Re-
search, Office of Research, Evaluation, and Statistics, 
Office of Retirement and Disability Policy, Social 
Security Administration, acknowledges that SSA’s 
data, while extensive, do not capture many of the 
economic and demographic characteristics of pro-
gram participants. Advocates have criticized SSA’s 
failure, for example, to collect data on race and eth-
nicity, most recently in the context of comments on 
assessing and advancing equity.  In the April 2022 
edition of this newsletter and above we reported on 
SSA’s Equity Action Plan, which includes new ef-
forts to collect data on a voluntary basis in the Social 
Security Number (SSN) application process.  
 
In this newsletter and in the April 2022 newsletter, 
the authors describe how SSA matches its administra-
tive data with data collected by Census Bureau and 
other sources, including self-reports, to update 2016 
tables on the characteristics of noninstitutionalized 
Disability Insurance (DI), Supplemental Security In-
come (SSI), and Old Age and Survivors Insurance 
(OASI).  The Note is replete with data and tables, 
albeit based on estimates. Of interest, the authors esti-

mate that among DI recipients, 49.8% are male, 
50.2% are female, which is in accord with the gender 
ratio in the Unites States. Although Blacks constitute 
roughly 14% of the total U.S. population, 20.6% of 
DI recipients are Black, and 11.3% Hispanic.  In 
terms of education, 41.9% have a high school diplo-
ma, while 16.4 have less than a high school diploma. 
Almost thirty percent have some college, and 11.7% 
have a bachelor’s degree or higher. In comparison, 
30.7% of SSI recipients identify as Black. More than 
twenty percent of SSI recipients identify as Hispanic. 
More than thirty percent did not have a high school 
diploma.  

Characteristics of Disability Beneficiaries Analyzed 

https://www.oversight.gov/sites/default/files/oig-reports/SSA/09-19-50823.pdf
https://www.ssa.gov/policy/docs/rsnotes/rsn2022-01.html
https://empirejustice.org/wp-content/uploads/2021/07/July2021DAPnews.pdf
https://empirejustice.org/resources_post/ssa-releases-equity-action-plan/
https://empirejustice.org/news/disability-law-news-april-2022/
https://www.statisticstimes.com/demographics/country/us-sex-ratio.php
https://www.statisticstimes.com/demographics/country/us-sex-ratio.php
https://www.pewresearch.org/social-trends/fact-sheet/facts-about-the-us-black-population/
https://www.pewresearch.org/social-trends/fact-sheet/facts-about-the-us-black-population/
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SSAB Studies Medical Collection 

The Social Security Advisory Board (SSAB) is a bi-
partisan, independent federal government agency es-
tablished in 1994 to advise the President, the Con-
gress, and the Commissioner of Social Security on 
matters of policy and administration of the Old-Age, 
Survivors, and Disability Insurance and the Supple-
mental Security Income programs. The Board has 
seven members, appointed by the President, Senate, 
and House of Representatives. Among its functions is 
analyzing the Social Security Administration’s 
(SSA’s) retirement and disability programs and mak-
ing recommendations. It recently issued a Research 
Portfolio on the collection of medical evidence by 
federally funded state agencies tasked with making 
initial and reconsidered disability determinations. See 
Medical Evidence Collection in Adult Social Security 
Disability Claims. 
 
The SSAB analyzed and reviewed the types and 
sources of evidence in disability determinations and 
the extent to which missing medical evidence affects 
the process, as well as how the COVID pandemic has 
affected medical evidence collection. It also consid-
ered the tradeoffs between lengthy but more complete 
medical evidence collection versus timely claim pro-
cessing.  
 
At a June 2021 Board Roundtable, participants re-
ported that often several requests over extended peri-
ods are necessary to ensure receipt of complete medi-
cal evidence.  But SSA requirements for timely deci-
sions can conflict with the development. Disparate 
state laws, regulations, and fee schedules governing 
the individual state Disability Determination Services 
(DDSs) can also slow the receipt of evidence. The 
SSAB also noted the effect of changes to the regula-
tions governing the evaluation of treating physician 
opinions. And it pointed out the increased volume of 
evidence in claims files, in part to due to duplicative 
or irrelevant submission required by SSA’s “all evi-
dence” regulations.  
 

The SSAB reviewed the expansion of the use of elec-
tronic medical record formats and HIT (Health Infor-
mation Technology) to facilitate rapid collection and 
review of evidence. It acknowledged the lack of uni-
form HIT platforms across the country and low par-
ticipation in some parts of the country by providers. 
While recognizing the advantages of HITMER 
(Health Information Medical Evidence of Record) 
over paper records in terms of efficiencies, it pointed 
out that the exchanges can make outreach to treating 
sources difficult because of the automated nature. 
Although claims with HITMER were reportedly pro-
cessed more quickly, Electronic Records Express 
(ERE) is still used more frequently.  
 
The report also discussed the challenges of missing 
MER and the use of consultative examiners (CEs). 
Noting some of the controversies and challenges with 
CEs, the report cites the recent position paper by 
NYLAG, Urban Justice Center, and Community Le-
gal Services, which highlights the disparate rates of 
CE use across states  and the failure of the state agen-
cies to use treating sources as CEs. And the SSAB 
report summarized many of the challenges and dis-
ruptions to DDS productivity during the pandemic. It 
also highlighted the variations in performance and 
outcomes resulting from federally funded state DDSs 
operating under rules of each state parent agency.  
 
The Board made several suggestions for research on 
medical evidence collection, including testing an ex-
pansion of the definition of “every reasonable effort” 
to accommodate a more extensive search for MER. 
Among other things, it recommended establishing a 
“community of practice” to share effective collection 
techniques such as treating/medical source question-
naires. And it recommended research on the use and 
quality of CEs, as well as an examination of why 
treating sources not provide CEs.  

https://www.ssab.gov/about-ssab/
https://www.ssab.gov/research/medical-evidence-collection-in-adult-social-security-disability-claims/
https://www.ssab.gov/research/medical-evidence-collection-in-adult-social-security-disability-claims/
https://clsphila.org/wp-content/uploads/2022/03/IMA-CE-Report.pdf
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Get Out of Jail Free? 

Children in the fos-
ter care system 
have any number 
of strikes against 
them. Add to the 
list the practice of 
many foster care 
systems seizing 

their Social Security or Supplemental Security In-
come (SSI) benefits. Children in foster care may be 
eligible for Title II benefits because one or both of 
their parents are dead or disabled. And they may be 
eligible for SSI based on their own disability and lack 
of income. In many instances, no one knows to apply 
for these benefits or, in the cases of children in the 
system, the state or other locality applies and become 
representative payee, using the benefits to reimburse 
itself for costs of care.  

 

Last year, National Public Radio (NPR) in conjunc-
tion with the Marshall Project reported on the com-
mon practice of taking the Social Security checks of 
foster youth. Child welfare agencies, in 49 states and 
the District of Columbia, take the benefit checks. In 
response to the NPR report and other advocacy, Ad-
ministration for Children's Services (ACS), New York 
City's child protection agency has announced it will 
begin placing the Social Security money in savings 
accounts that children can access when they leave 
foster care–either when they return to family, are 
adopted, or age-out of foster care between ages 18 
and 24. Several states and cities are considering legis-
lation to enact similar protections for these benefits. 

 

Kudos to ACS for its new policy, but what about the 
rest of the children in foster care in New York State? 
Please contact us if you are involved in advocacy 
around this issue.  

NYC to Stop Collecting Benefits from Foster Care Children 

Congress has precluded prisoners incarcerated for 
more than 30 days from collecting Social Security 
benefits. 42 U.S.C § 404(x). Payment of Supple-
mental Security Income (SSI) benefits to anyone in 
jail, prison, or other public institution is also preclud-
ed by statute. 42 U.S.C. § 1382(e)(1)(A).  But what 
happens if a prisoner is due retroactive benefits?  
 
Since 2009, no Title II or SSI retroactive awards can 
be paid to most incarcerated individuals pursuant to 
the “No Social Security Benefits to Prisoners Act of 
2009.” See 42 U.S.C. § 404(a)(1)(B)(ii)(1); 42 U.S.C. 
1383(b)(8)(A). Where does that retroactive money 
go?  
 
The underpayment should be calculated and held. See 
POMS GN 02301.020, providing that SSA must hold 
retroactive benefits until the beneficiary contacts SSA 
and provides proof they are no longer a prisoner, fu-
gitive felon, or a probation or parole violator. Once 
the claimant is no longer incarcerated, they will have 
to contact the Social Security Administration (SSA) 
and request that the retroactive award, or underpay-
ment, be released.  
 

But what if the claimant is incarcerated before an SSI 
retroactive award is calculated? Attorney Sarah Kup-
ferberg of Nassau Suffolk Law Services recently 
learned that the PERC (Preeffectuation Review Con-
tact) should be completed using SSA Form 8203. If 
the incarcerated SSI claimant will be confined for less 
than one year, ongoing benefits will be suspended; if 
longer, the claimant will be found ineligible and need 
to reapply upon release. See POMS SI 02301.205. 
But the underpayment should be calculated and re-
leased to the claimant once the SSA file is reopened 
regardless of the outcome of the new application. See 
POMS SI 02101.002, which provides that SSI under-
payments should be released when the beneficiary is 
once again eligible. 
 
Thanks to Sarah for sharing this information. 

https://www.npr.org/2021/04/22/988806806/state-foster-care-agencies-take-millions-of-dollars-owed-to-children-in-their-ca
https://www.themarshallproject.org/2021/05/17/these-states-take-money-meant-for-foster-children
https://www.themarshallproject.org/2021/05/17/these-states-take-money-meant-for-foster-children
https://www.npr.org/2022/03/09/1084620883/new-york-city-will-stop-collecting-social-security-money-from-children-in-foster
https://www.ssa.gov/OP_Home/ssact/title02/0202.htm
https://www.ssa.gov/OP_Home/ssact/title16b/1611.htm#:~:text=(e)(1)(,inmate%20of%20a%20public%20institution.
https://www.ssa.gov/OP_Home/ssact/title02/0204.htm
https://www.ssa.gov/OP_Home/ssact/title16b/1631.htm#ft87
https://www.ssa.gov/OP_Home/ssact/title16b/1631.htm#ft87
https://secure.ssa.gov/poms.nsf/lnx/0202301020
https://omb.report/icr/201905-0960-003/doc/91591501
https://secure.ssa.gov/poms.nsf/lnx/0502301205
https://secure.ssa.gov/poms.nsf/lnx/0502101002
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Bulletin Board 

Carr v. Saul, 141 S.Ct. 1352 (Apr. 22, 2021) 
 
The Supreme Court held that a claimant is not precluded 
from raising a legal issue for the first time in U.S. District 
Court if it was not raised before the Administrative Law 
Judge (ALJ).  The underlying issue in question in Carr and 
its companion cases was whether the ALJ was properly 
appointed under the Appointments Clause of the U.S. Con-
stitution. In the aftermath of Lucia v. Securities and Ex-
change Commission, 138 S.Ct. 2044 (2018) challenging 
the constitutionality of SEC ALJs, Carr and other plaintiffs 
challenged the legitimacy of the ALJs who had denied 
their disability claims and sought new hearings. The Com-
missioner argued the plaintiffs had forfeited their Appoint-
ments Clause challenges because they had not raised them 
before SSA during the administrative appeals process. The 
Supreme Court resolved a conflict in the circuits by hold-
ing that given the non-adversarial nature of SSA hearings, 
issue-exhaustion is not required.  
 
 
Smith v. Berryhill, 139 S.Ct. 1765 (2019) 
 
The Supreme Court held that an Appeals Council dismissal 
of a request for review is a final decision subject to judicial 
review.  The Court unanimously held that where the     
Appeals Council has dismissed a request for review as  
untimely after a claimant has obtained a hearing from an 
ALJ on the merits, the dismissal qualifies as a “final deci-
sion . . . made after a hearing” within the meaning of 42 
U.S.C § 405(g). It distinguished its earlier ruling in Cali-
fano v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192 
(1977), by emphasizing that as opposed to the denial of a 
request for reopening in Sanders, there had been a decision 
by an ALJ on the merits of the plaintiff’s claim. 
 
 

Biestek v. Berryhill, 139 S.Ct. 1148 (2019) 
 
In a 6-3 decision, the Court declined to adopt a categorical 
rule that a vocational expert’s supporting data must be pro-
vided in order for the testimony to constitute substantial 
evidence.  But the majority acknowledged that in some 
cases it may be possible to draw an adverse inference 
against a VE who refuses to provide supporting data.   
 
Barnhart v. Thomas, 124 S. Ct. 376 (2003) 
 
The Supreme Court upheld SSA’s determination that it can 
find a claimant not disabled at Step Four of the sequential 
evaluation without investigation whether her past relevant 
work actually exists in significant numbers in the national 
economy.  A unanimous Court deferred to the Commis-
sioner’s interpretation that an ability to return to past rele-
vant work can be the basis for a denial, even if the job is 
now obsolete and the claimant could otherwise prevail at 
Step Five (the “grids”).  Adopted by SSA as AR 05-1c. 
 
Barnhart v. Walton, 122 S. Ct. 1265 (2002) 
 
The Supreme Court affirmed SSA’s policy of denying SSD 
and SSI benefits to claimants who return to work and en-
gage in substantial gainful activity (SGA) prior to adjudi-
cation of disability within 12 months of onset of disability.  
The unanimous decision held that the 12-month durational 
requirement applies to the inability to engage in SGA as 
well as the underlying impairment itself. 
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Schillo v. Kijakazi, 31 F.4th 64 (2d Cir. Apr. 6, 2022) 
 
The court affirmed the District Court decision under the 
pre 2017 opinion evidence regulations that applied in this 
case. It found the ALJ properly accorded lesser weight to 
the opinions of two treating physicians because one was 
conclusory and vague and the other, rendered in check-box 
format, was not supported by the medical evidence. And 
according to the court, both opinions as to the plaintiff’s 
tremors and sensory deficits were inconsistent with the 
medical evidence, which identified only mild tremors, and 
the plaintiff’s testimony. The court also agreed with the 
ALJ’s assessment that the opinion of the consultative ex-
aminer was entitled to even less weight. It rejected plain-
tiff’s argument that the ALJ could not make an RFC find-
ing because she had declined to accord controlling weight 
to any of the medical opinions; the ALJ is entitled to weigh 
all available evidence to make RFC findings and her con-
clusion need not perfectly correspond with opinions of 
record. Finally, the court found that the ALJ’s failure to 
articulate the so-called Burgess factors for evaluating treat-
ing source opinions to be harmless error as it was evident 
she had applied the substance of the treating physician 
rule.  
 
Colgan v. Kijakazi, 22 F.4th 353 (2d Cir. Jan. 3, 2022) 
 

The court remanded, finding the ALJ erred in failing to 
accord controlling weight to the opinion of the treating 
physician under the pre 2017 opinion evidence regulations 
that applied in this case. The court held the ALJ failed to 
find good reasons under the old regulations for discounting 
the opinion of a concussion specialist that the plaintiff 
would be off task 33% of the day and absent more than 
four days per month due to her headaches and other im-
pairments. The ALJ also erred in discounting the opinion 
because it was presented in “check box” form; the opinion 
was supported by voluminous treatment notes. The court 
criticized the ALJ for “cherry-picking” particular instances 
of improvement to create inconsistencies with the treating 
source opinion. And it criticized the ALJ for relying too 
heavily on the opinions of consulting physicians, particu-
larly where the consulting opinions did not address or dis-
pute the crux of the treating source’s opinion.  

 

Alexander v. Saul, 5 F.4th 139 (2d Cir. July 8, 2021) 

 

The Second Circuit upheld a district court’s refusal to ex-
tend the time to appeal its decision affirming the Commis-
sioner’s denial of an SSI claim. Although the Circuit was 
“sympathetic” to the plaintiff, it concluded the district 
court had not abused its discretion – even though the plain-
tiff filed her appeal and request for an extension only two 
days after the 60-day deadline expired. The district court 
had reasonably applied the “excusable neglect” factors 
rather “good cause” standard under Fed. R. App. P. 4(a)(5) 
because the plaintiff’s failure to appeal was at least partial-
ly due to her own inadvertence in failing to notify her at-
torney of her change of address rather than due to her al-
leged mental illness. The court refused to toll the Rule 4(a)

(5) deadline as it is considered jurisdictional and less flexi-
ble than the statute of limitations governing the 60-day 
limit to seek judicial review under 42 U.S.C. § 405(g). 

 

Sczepanski v. Saul, 946 F.3d 152 (2d Cir. 2020)  

 

The court held that ability to complete work during the 
probationary period is relevant to a disability claim. It re-
manded for further proceedings at Step five of the Sequen-
tial Evaluation to determine whether the claimant could 
perform work as required during the probationary period, 
including meeting the levels for absenteeism tolerated by 
the employer.   

 

Estrella v. Berryhill, 925 F.3d 90 (2d Cir. 2019), 

 

The Court of Appeals endorsed in strong terms the value of 
treating source evidence and affirmed its prior treating 
physician rule cases.  The court faulted the ALJ for failing 
to consider explicitly the Burgess factors incorporated into 
the former opinion evidence regulations, which were re-
placed in 2017 by 20 C.F.R. §§ 404.1520c(a) & 416.920c
(a). The new regulations were not considered by the court. 

 

Lockwood v. Comm’r of SSA, 914 F.3d 87 (2d Cir. 2019) 

 

The Court of Appeals remanded because the ALJ had not 
met his affirmative obligation under SSR 00-4p to inquire 
about any possible or apparent conflicts between vocation-
al testimony and the Dictionary of Occupational Titles 
(DOT).  The court found the ALJ did not meet his burden 
simply by asking the vocational expert if her testimony 
was consistent, especially where the ALJ found the plain-
tiff could not reach overhead, but the three jobs to which 
the VE testified all required frequent or occasional reach-
ing. 

 

Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015) 

 

The Court of Appeals remanded for consideration of a  
retrospective medical opinion from a treating physician 
submitted to the Appeals Council, citing Perez v. Chater, 
77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not 
supported by substantial evidence in light of the new and 
material medical opinion from the treating physician that 
the plaintiff would likely miss four days of work per 
month. Since the vocational expert had testified a claimant 
who would be absent that frequently would be unable to 
work, the physician’s opinion, if credited, would suffice to 
support a determination of disability. The court also fault-
ed the district court for identifying gaps in the treating phy-
sician’s knowledge of the plaintiff’s condition. Citing Bur-
gess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court 
reiterated it may not “affirm an administrative action on 
grounds different from those considered by the agency.” 
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