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SSI Eligibility in Puerto Rico to Be  
Argued in Supreme Court 

On November 9, 2021, the Supreme 
Court will hear oral argument in U.S. 
v. Vaello-Madero, a case challenging 
the constitutionality of the exclusion of 
residents of Puerto Rico from the So-
cial Security Administration’s Supple-
mental Security Income (SSI) pro-
gram.  Live audio of the argument can 
be streamed here.  The Court will con-
vene at 10 a.m.; transcripts and record-
ings will be available afterwards on the 
Court’s webpage. 
 
In Vaello-Madero, the First Circuit had 
ruled that the exclusion was an equal 
protection violation under the due pro-
cess clause of the Fifth Amendment to 
the U.S. Constitution.  In addition to 
affecting an estimated 700,000 resi-
dents of Puerto Rico, the Supreme 
Court’s decision is expected to also 
impact eligibility in other territories 
excluded from SSI: Guam, the Virgin 
Islands, and American Samoa. 
 
There were over 20 amicus briefs filed 
in support of the respondent; amici 
included NOSSCR, Justice in Aging, 
and AARP, which submitted a joint 
brief highlighting the heightened pov-
erty and hunger in Puerto Rico, partic-
ularly among the older population.   
The governments of several states and 
U.S. territories, including New York, 
submitted an amicus brief urging the 
Court to view with suspicion any poli-
cy that discriminated against a state or 
territory in the context of a govern-
ment aid program.  
 

Some of the amici, including  Lati-
noJustice PRLDEF urge the Court to 
overrule the Insular Cases.  The Insular 
Cases is a line of caselaw that sanc-
tioned the colonial relationship of the 
U.S. to the territories.  The cases are 
considered to be racist and the govern-
ment’s reliance on the cases has been 
previously criticized.  An amicus brief 
by the ACLU described the cases as 
“reflect[ing] the unfortunate reality 
that the United States’ relationship 
with these Territories was forged in a 
spirit of bigotry and subordination.” 
 
Other amici included the SEIU, Na-
tional Disability Rights Network, the 
American Bar Association, and the 
Medicaid and Medicare Advantage 
Products Association of Puerto Rico.  
 
Our last update on this case appeared 

in the July 2021 edition of this news-

letter.  

http://www.empirejustice.org
https://www.supremecourt.gov/oral_arguments/live.aspx
https://www.supremecourt.gov/oral_arguments/oral_arguments.aspx
https://www.supremecourt.gov/DocketPDF/20/20-303/191340/20210903112134426_20-303%20Amici%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/20/20-303/191340/20210903112134426_20-303%20Amici%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/20/20-303/191537/20210907141143942_20-303%20US%20v.%20Vaello%20Madero%20-%20DC%20et%20al%20Amicus.pdf
https://www.supremecourt.gov/DocketPDF/20/20-303/191562/20210907152054194_Brief.pdf
https://www.supremecourt.gov/DocketPDF/20/20-303/191562/20210907152054194_Brief.pdf
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=1652&context=ylpr
https://www.msnbc.com/opinion/puerto-ricans-are-americans-biden-needs-defend-their-rights-n1270119
https://www.supremecourt.gov/DocketPDF/20/20-303/191542/20210907143426278_United%20States%20v%20Vaello-Madero%20Amicus%20Brief.pdf
https://empirejustice.org/news/disability-law-news-july-2021/
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SSA Increases 2022 COLA 

Monthly Social 
Security and Sup-
plemental Security 
Income (SSI) ben-
efits will increase 
a whopping 5.9 
percent in 2022, 
compared with 
last year’s 1.3 per-

cent and 2020’s 1.6 percent increases in the cost-of-
living adjustment (COLA).  It will be the largest   
COLA increase in four decades. 
 
The monthly SSI federal benefit rate for an individual 
will go up $47, from $794 to $841, compared to last 
year’s $11 increase.  The monthly rate for a couple 
increases $70 to $1,261.  Unfortunately, the SSI    
resource limits remain unchanged at $2,000 and 
$3,000, respectively, for individuals and couples.  
The New York State supplement (SSP) will continue 
at $87 for individuals and $104 for couples living 
alone; the living with others supplements remain at 
$23 and $46, respectively.  We will post the 2022 
New York State SSI benefit chart when it becomes 
available.  

With this COLA, other of SSA’s benchmarks will 
also see some increases. The Substantial Gainful Ac-
tivity (SGA) threshold for Non-Blind has increased 
from $1,310 to $1,350 per month. The SGA level for 
blind workers goes to $2,260. The Trial Work Period 
(TWP) threshold will increase to $970 per month 
(from $940). The quarter of coverage amount has in-
creased to $1,510. The maximum taxable earnings for 
OASDI (old-age, survivors and disability insurance) 
purposes will increase to $147,000/year in 2022. 
 
Each year, the Centers for Medicare & Medicaid Ser-
vices (CMS) set the following year’s Part B premium. 
Specific information about 2022 Medicare changes 
will be available at www.medicare.gov. 
 
These changes will go into effect in January 2022. 
See SSA’s Fact Sheet on 2022 Social Security 
Changes.   

Register for Upcoming Mental Disorders Training 

Disability Advocacy Program (DAP) Coordinator Ann Biddle of LSNYC, DAP Senior 
Staff Attorney Shandanette Chase of Bronx Legal Services, and DAP Coordinator 
Emilia Sicilia of the Empire Justice Center will present a CLE session on “Presenting 
DAP Claims with Mental Disorders” on October 28, 2021, from 2 - 4 p.m.  
 
Learn how to pull relevant signs and symptoms of mental illness from the medical and 
other records, to build a solid and detailed RFC, and to make effective Step 5 argu-

ments.  The session will also cover how to create persuasive DA&A arguments, how to bolster credibility, how 
to defend "failure to follow prescribed treatment" issues, and the impact of trauma in mental health claims.  
 
Please use this Zoom Webinar Registration Link to register for the session.  Note that you must have a Justice 
Learning Center Account to receive a CLE Certificate or Certificate of Attendance for attending this training. 
Register for an account at:  https://www.learningcenter.legalservicesnyc.org/ 

https://www.ssa.gov/news/press/factsheets/colafacts2022.pdf
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fus02web.zoom.us%2Fwebinar%2Fregister%2FWN_aPQ7THh7QGCgwQpXyO8wiA&data=04%7C01%7CABiddle%40urbanjustice.org%7C8a144d4e29f64bf2c8dd08d987408095%7Ce019315d64db4797a82e3bbf8ada5585%7C0%7C0%7C637689
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.learningcenter.legalservicesnyc.org%2F&data=04%7C01%7CABiddle%40urbanjustice.org%7C8a144d4e29f64bf2c8dd08d987408095%7Ce019315d64db4797a82e3bbf8ada5585%7C0%7C0%7C637689533371080184%7CUnknown
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SSA Offices Remain in a COVID-19 Status Quo 

Although the Social Security Administration (SSA) 
was required by the White House to submit a reopen-
ing plan in July, no details have been made available 
and the agency’s stance towards the public remains 
relatively unchanged. 
 
SSA has attempted to address some access issues via 
new emergency messages (EMs).  EM-20028 REV 3, 
issued August 9, 2021, provides additional guidance 
to field office (FO) staff in how to schedule in-person 
appointments, including procedures for screening 
claimants for symptoms and mask requirements.  In 
person appointments can be scheduled only by man-
agers or designated staff. 
 
Additional guidance was issued on September 8, 
2021, in EM-21056, addressing two ongoing prob-
lems: inconsistency with the in-person appointment 
availability and requests for original documentation.  
This EM clarifies that in-office appointments are de-
signed to “address a limited, critical need and the cus-
tomer is unable to use our automated services to meet 
that need,” or if “SSA needs to review original docu-
ments.” 
 
SSA had previously clarified that individuals should 
not mail original green cards.  EM-21056 states that 
staff “must discourage customers from mailing im-
portant documents that they should keep secure and 
maintain in their possession, such as driver’s licenses, 
passports, or immigration documents.”  The EM pro-
vides two options: mailing secondary evidence of 
identity that is considered less sensitive, or an in-
office appointment if appropriate “based on customer 
needs, workloads, and local in-office staffing sup-
port.” 
 
In another effort to reduce reliance on in-person ap-
pointments, SSA worked with U.S. Citizenship and 
Immigration Services (USCIS) to revise Form I-485, 
Application to Register Permanent Residence of Ad-
just Status, to include additional questions so that ap-
plicants can apply for an original or replacement So-
cial Security card without visiting a field office. 
 
SSA has also changed some of the systems used to 
process requests for reconsideration (in non-disability 
appeals) and waivers.  See page 12 of this newsletter. 
 
 
 
 

Ongoing Challenges at the FOs 
 

While these changes may yield some improved effi-
ciency, systemic problems persist in obtaining service 
at the FOs.  Recently, SSA’s operations failures dur-
ing the pandemic caught the attention of the SSA’s 
Office of Inspector General (OIG).  As discussed in 
greater detail on page 13, the OIG recently issued a 
highly critical report on SSA’s failures with its mail 
processing, a problem considered by advocates to be 
long-standing but that has worsened exponentially 
during the pandemic.  SSA has since reported to ad-
vocates that the status of mail processing has im-
proved dramatically in the past month, but advocates 
continue to report problems. 
 
Underpayments Due to Pandemic-related Financial 

Assistance 
 

SSA has made some progress with Supplemental Se-
curity Income (SSI) claims involving pandemic-
related financial assistance.  Claimants whose retroac-
tive benefits were on hold or who had incurred over-
payments due to the receipt of such benefits saw their 
claims processed and paid after having the claims on 
hold until SSA updated its policy governing disaster 
relief.  (See July 2021 newsletter for details.)  Senior 
staff at SSA recently reported to advocates that the 
agency has automatically processed and issued retro-
active benefits to claimants previously underpaid due 
to receipt of pandemic assistance.  It has also identi-
fied individuals whose benefits were terminated for 
such income but the agency states that those claims 
have not been completed as they require manual pro-
cessing. 
 

Lawsuit Filed Re Overpayments 
 

SSA’s failures to deal with overpayments during the 
pandemic, however, are the subject of new litigation.  
A class action lawsuit filed on September 12, 2021, in 
the United States District Court Eastern District of 
New York by five SSI mvrecipients challenges SSA’s 
failures during the pandemic.  The case was brought 
on behalf of a class of current and future SSI recipi-
ents who were assessed an overpayment debt since 
the onset of the pandemic in March 2020.   
 
The class action, Campos v. Kijakazi, asks SSA to fix 
the streamlined waiver process it created to address 
overpayments related to the COVID-19 pandemic, so 

(Continued on page 4) 

https://empirejustice.org/news/disability-law-news-july-2021/
https://justiceinaging.org/wp-content/uploads/2021/09/as-filed-Campos-v.-Kijakazi-Complaint.pdf
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Social Security Statements Streamlined 

The Social Security Administration (SSA) has announced revisions to its   
Social Security Statement, which gives potential applicants and claimants in-
formation about their earnings and future Social Security benefits.  Historical-
ly, this document was mailed to workers yearly, although in recent years, 
SSA has cut back on mailings.  Currently, only people 60 or older who do not 
receive benefits receive a statement by mail.  Others are encouraged to sign 
up for a “my Social Security” account at www.socialsecurity.gov/myaccount 
to see their statements.   

 
According to SSA, the agency conducted extensive research, review, and testing to make changes to the state-
ment.  It is now shorter, uses visuals and plain language, and fact sheets tailored to a person’s age and earning 
history.  Examples of the new Statement and fact sheets are available at www.socialsecurity.gov/myaccount/
statement.html. 
 
Accounts in Spanish can be requested. Apparently, they will automatically be made available in Spanish to 
individuals in Puerto Rico.  

that the process is applied to everyone impacted by the 
pandemic.  In August 2020, SSA issued an interim rule 
creating an easier process to waive certain overpay-
ments during the early months of the pandemic.  How-
ever, the agency didn’t inform people of the process, 
and the waiver only covered the first six months of a 
pandemic that is still ongoing. 
 
Plaintiffs also seek a pause on overpayment recoup-
ment during the time SSA’s field offices are closed and 
for SSA to ensure that all recipients have an effective 
way to engage with the agency.  Plaintiffs also want 
SSA to stop imposing penalties during this period in 
which recipients have no effective way to reach SSA. 
 
The case was filed by New York Legal Assistance 
Group, Justice in Aging, and Arnold & Porter. 
 

Ongoing Challenges with Evidence Development 
 

SSA and advocates alike continue to face challenges 
developing and collecting evidence due to the pandem-
ic.  Attorney Kevin Liebkemann and intern Steven 
Mirsen of Legal Services of New Jersey (LSNJ) recent-
ly published an article with Dr. Alyssa Scher regarding 
the impact of the COVID-19 pandemic on disability 
claims.  It focuses on the challenges of obtaining  

 
medical treatment and developing adequate medical 
evidence. 
 
Challenges in providing and obtaining medical care 
during this time include disruption in treatment, limited 
ability to use telehealth, and constraints on the ability 
of telehealth to capture all the information needed.  The 
authors noted the inability of SSA’s current rules to 
fully and fairly take into account these issues. 
 
Advice for advocates to mitigate some of these harmful 
effects include: (1) promptly and proactively identify 
continuity of care issues and urge clients to report such 
problems; (2) improve medical documentation to ad-
dress any gaps by obtaining evidence from other 
sources and/or encouraging clients to keep symptoms 
diaries; (3) affirmatively document and explain reasons 
for gaps in treatment; (4) when appropriate, solicit 
opinions from treating sources when symptoms might 
be related to COVID-19; and (5) carefully consider the 
timing of claim and choice of hearing, taking into ac-
count the need to develop more evidence. 
 
The article, Diagnosing COVID-19’s Effects on Social 
Security Disability Programs, appears in the October 
2021 issue of the LSNJ Report. 

(Continued from page 3) 

SSA Offices Remain in a COVID-19 Status Quo - Continued 

https://www.ssa.gov/news/press/releases/2021/#10-2021-1
file:///C:/Users/mpeterson/Desktop/MY_NetDocDownloads/2021%20DAP%20News/October%202021/www.socialsecurity.gov/myaccount%20
https://www.socialsecurity.gov/myaccount/statement.html
https://www.socialsecurity.gov/myaccount/statement.html
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SSA Holds Forum on Hidden Barriers 

The Social Security 
Administration (SSA) 
held a National Disa-
bility Forum (NDF) on 
September 15, 2021, 
on “Equity in SSA Pro-
grams: Hidden Barri-
ers.”  This NDF, one of 
a series sponsored by 

SSA, was in response to President Biden’s January 
20th “Executive Order On Advancing Racial Equity 
and Support for Underserved Communities Through 
the Federal Government.”  The Executive Order 
tasked all government agencies with creating “a com-
prehensive approach to advancing equity for all, in-
cluding people of color and others who have been 
historically underserved, marginalized, and adversely 
affected by persistent poverty and inequality.” 
 
The morning panelists, whose biographies are availa-
ble here, discussed barriers that individuals in under-

served communities face in accessing benefits, in-
cluding lack of interpreters, lack of consistent medi-
cal care, poor internet availability, and vast distances 
between medical providers with little access to trans-
portation. The panel provided recommendations for 
SSA to implement to assist this population. 
 
The afternoon session, moderated by NOSSCR Exec-
utive Director Barbara Silverstone, focused on poli-
cies and procedures that limit access to representa-
tion, including SSA’s failure to increase the fee cap 
since 2009, the closure of local offices, the need for 
an in person hearing option, and use of technology 
that many individuals in underserved communities 
cannot access.  Panelists also addressed much needed 
reforms to the Supplemental Security Income (SSI) 
program.  The panelists included DAP advocates Rez 
Islam from Nassau Suffolk Law Services and Doris 
Cortes of the Empire Justice Center among others.  

The Social Security Administration (SSA) has made 
updates to its Electronic Records Express/Appointed 
Representative Services (ERE/ARS).  The RQIDs 
associated with barcodes in certain documents sent 
out under SSA’s new Hearings and Appeals Case 
Processing System (HACPS) are different than the 
ones sent out currently from the Document Genera-
tion System (DGS) or SSA’s legacy Case Processing 
and Management System (CPMS).  The HACPS non-
decisional barcodes will now have “DCPS” as a pre-
fix.  If a representative uploads documents with one 
of these HACPS barcodes, whether by fax, contract 
scanner, or ERE upload, the document should still be 
uploaded to the electronic folder.  Barcodes, however, 
are not needed to upload to ERE. 
 
In other ERE developments, the COVID Hearing 
Agreement Form was added to the document type 
dropdown menu in both Appointed Representative 
Services (ARS) and Electronic Records Express 

(ERE).  It can be found at the bottom of the document 
type dropdown list.  OHO staff should be able to    
locate this form, which indicates to which type of re-
mote hearing, if any, a claimant has consented.  This 
should reduce any scheduling errors. 

ERE/ARS Updated 

https://www.ssa.gov/ndf/
https://www.ssa.gov/ndf/
https://www.ssa.gov/ndf/ndf_outreach.htm?tl=0#ht=0
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.ssa.gov/ndf/documents/Morning%20NDF%20Moderator%20and%20Panelist%20Bios.pdf
https://www.ssa.gov/ndf/documents/Afternoon%20NDF%20Moderator%20and%20Panelist%20Bios.pdf
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On August 19, 2021, the U.S. Department of Educa-
tion announced that over 323,000 borrowers who 
have a total and permanent disability (TPD) will re-
ceive more than $5.8 billion in automatic federal stu-
dent loan discharges.  Advocates will recall that in 
2012, the Department of Education amended its regu-
lations governing discharge of federal student loans 
based on total and permanent disability.  But not all 
disabled borrowers were aware of or able to take ad-
vantage these provisions.  See the December 2012, 
June 2016, and April 2021 editions of the Disability 
Law News.  
 
There have been significant challenges to qualifying 
for discharge as the borrower must submit either a 
physician’s certification, or an SSA notice of an 
award for SSDI or SSI benefits indicating that the 
borrower’s scheduled disability review will be within 
five to seven years.  Advocates familiar with the So-
cial Security Administration’s (SSA’s) Continuing 
Disability Review (CDR) process will recognize 
these time frames as associated with the classification 
of the impairment for which benefits were granted. 
See 42 U.S.C. §§421(i) & 1382c(a)(3)(H)(ii); 20 CFR 
§§ 404.1590(c) & (d), 416.990(c) & (d). 
 
Although these eligibility criteria have not been 
changed, the new regulation will allow the Depart-
ment of Education to provide automatic TPD dis-
charges for borrowers who are identified through ad-
ministrative data matching.  They remove the require-
ment for these borrowers to fill out an application 
before receiving relief.  The change was to go into 
effect with the Department's next quarterly data 
match with SSA in September. Borrowers will re-
ceive notices of their approval for a discharge in the 
weeks after the match.  The Department expects that 
all discharges will occur by the end of the year.  Bor-
rowers who wish to opt out of their discharge for any 
reason will have an opportunity to do so.  All dis-
charges will be free from federal income taxation but 
there may be some state income tax consequences. 
 
 

The Department of Education also announced a per-
manent change through negotiated rulemaking to re-
quirements that caused borrowers to lose their dis-
charges.  Under the regulations, a borrower who re-
ceives a TPD discharge through the SSA match or the 
physician's certification process is subject to a three-
year income monitoring period.  During this period 
the borrower may lose their discharge if their earn-
ings are above a certain threshold, or they do not re-
spond to a request for earnings information.  A 2016 
report by the Government Accountability Office 
found that 98 percent of reinstated disability discharg-
es occurred because borrowers did not submit the re-
quested documentation, not because their earnings 
were too high.  In late March, the Department re-
stored $1.3 billion in loan discharges for 41,000 bor-
rowers who had seen their loans reinstated after not 
responding to requests for earnings information.  
 
The Education Department will indefinitely stop 
sending automatic requests for earnings information, 
continuing a practice that the Department announced 
in March 2021 for the duration of the national emer-
gency.  And the Department has proposed eliminating 
the monitoring period entirely as part of on-going ne-
gotiated rulemaking. 
 
Negotiations are also on-going to broaden the defini-
tion of total and permanent disability for federal stu-
dent loan discharges.  For more on student loan debt, 
see Delivering on Student Debt, in particular the sec-
tion on Relief for Borrowers with Disabilities au-
thored by John Whitelaw, Advocacy Director, Com-
munity Legal Aid Society, Inc. (Delaware) and Beth-
any Lilly, Director of Income Policy, The Arc. 

Automatic Discharges Announced for Student Loans 

Regulations 

https://www.ed.gov/news/press-releases/over-323000-federal-student-loan-borrowers-receive-58-billion-automatic-total-and-permanent-disability-discharges
https://empirejustice.org/resources_post/federal-student-loan-forgiveness-process-streamlined/
https://empirejustice.org/resources_post/federal-student-loan-discharge-procedures/
https://empirejustice.org/wp-content/uploads/2021/05/April2021DAPnews-final.pdf
https://www.federalregister.gov/documents/2021/08/23/2021-18081/total-and-permanent-disability-discharge-of-loans-under-title-iv-of-the-higher-education-act
https://www.gao.gov/assets/gao-17-45.pdf
https://www.gao.gov/assets/gao-17-45.pdf
https://www.ed.gov/news/press-releases/education-department-announces-relief-student-loan-borrowers-total-and-permanent-disabilities-during-covid-19-emergency
https://protectborrowers.org/wp-content/uploads/2021/02/Delivering-on-Debt-Relief-Final.pdf#page=94
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New POMS Issued 

The Social Security Administration (SSA) regularly 
revises sections of its Program Operations Manual 
System (POMS), which governs many of the day-to-
day policies and operations of SSA field offices and 
disability determinations.  Notification of recent 
changes can be found on SSA’s website.  
 
ISM and $5 Tolerance Rule 
 
Of note, SSA recently announced a change of policy 
to the $5 tolerance applied when calculating whether 
an SSI beneficiary is contributing their pro rata share 
of food and shelter expenses in the household.  This 
calculation can determine whether the value of the 
one-third reduction (VTR) will be applied to reduce 
the beneficiary’s monthly SSI, pursuant to the In-
kind Support and Maintenance (ISM) rules.  As of 
October 1, 2021, the tolerance has been increased to 
$20. If the beneficiary’s contribution is within $20 of 
the pro rata share, the VTR will not be applied.  See 
POMS SI 00835.160.  In its Spring 2021 regulatory 
agenda, SSA announced a proposed rule to stop 
counting food when calculating ISM - an even bigger 
and better change than this increase in the $5 toler-
ance. 
 

Prior Folder Instructions 
 
SSA has also revised its POMS pertaining to prior 
folders. Advocates have long complained about 
SSA’s failure to bring forward evidence to new appli-
cations or even basic information about prior claims 
an applicant may have had.  Particularly egregious 
are claims where the applicant previously received 
benefits that were terminated for non-disability rea-
sons such as incarceration.  Evidence from a prior 
approval could obviously be very relevant to a new 
claim. So too, prior findings of disability in, for ex-
ample, an SSI claim, should be relevant if the benefi-
ciary becomes eligible and applies for Title II bene-
fits.  Recent changes to SSA’s collateral estoppel 
rules have made this issue even more important.  See 
the October 2020 issue of this newsletter for more on 
collateral estoppel and related administrative decision 
article on page 8. 
 
SSA’s new POMS set forth new procedures for en-
suring that the Field Office and the Disability Deter-
mination Service are aware of and obtain prior fold-
ers and evidence in both electronic and paper claims. 
See POMS DI 20505.010 and DI 11005.085.  Advo-
cacy continues for better rules at the hearing level.  

ALS Regulation Promulgated 

In the April 2021 edition of this newsletter, we reported on the Social Security Administration’s (SSA’s) Emer-
gency Message (EM)-21003 REV 2 implementing the statutory elimination of the five-moth waiting period for 
claimants diagnosed with amyotrophic lateral sclerosis (ALS).  Those provisions have now been incorporated 
into 20 C.F.R. §§ 404.315 & 404.317 by publication in the Federal Register.  SSA found good cause to publish 
the regulatory changes as a final rule without prior public comment. 
 
In the meantime, advocacy continues to eliminate the five-month waiting period in all disability claims. 
NOSSCR and others are hoping to get the Stop the Wait Act re-introduced in Congress, which would address 
both the disability five-month waiting period and the Medicare twenty-four month waiting period. 

SSA Expands List of Compassionate Allowances 
On August 16, 2021, the Social Security Administration (SSA) announced 12 new Compassionate Allowanc-
es conditions.  Under SSA’s compassionate allowance initiative, claims are identified early in their pendency 
and are typically allowed based on medical confirmation of the diagnosis alone. 
 
The new conditions added to the list include: Charlevoix Saguenay Spastic Ataxia (ARSACS), Choroid 
Plexus Carcinoma, CIC-rearranged Sarcoma, Congenital Zika Syndrome, Desmoplastic Mesothelioma, Du-
chenne Muscular Dystrophy - Adult, Pericardial Mesothelioma, Refractory Hodgkin Lymphoma, Renpen-
ning Syndrome, SCN8A Related Epilepsy with Encephalopathy, SYNGAP1 - related NSID, and Taybi-
Linder Syndrome.  The full list of all conditions that can qualify as a compassionate allowance is here. 

https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restricttocategory=POMT
https://secure.ssa.gov/apps10/reference.nsf/links/09242021080626PM
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=0960&csrf_token=893271C4D7F2C85334F2456F85B9F16D5D22F8B2A5F13350F2B2D803C7EF604816C569300CFA11F2E076BF3FA19A3D5AD9BE
https://empirejustice.org/news/disability-law-news-october-2020/
https://secure.ssa.gov/apps10/reference.nsf/links/09272021080030PM
https://secure.ssa.gov/apps10/reference.nsf/links/09272021080119PM
https://empirejustice.org/wp-content/uploads/2021/05/April2021DAPnews-final.pdf
https://www.federalregister.gov/documents/2021/08/27/2021-18435/removing-the-waiting-period-for-entitlement-to-social-security-disability-insurance-benefits-for
https://www.ssa.gov/news/press/releases/2021/#8-2021-1
https://www.ssa.gov/news/press/releases/2021/#8-2021-1
https://www.ssa.gov/compassionateallowances/
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Child Disability Benefits Awarded 

The importance of evidence from prior folders is dis-
cussed on page 7 of this newsletter.  Its importance is 
even further illustrated by a recent Administrative 
Law Judge (ALJ) decision that Attorney Betsy Lom-
bardi of the Legal Aid Society of Mid-New York in 
Syracuse obtained.  Betsy’s case involved old evi-
dence, potential collateral estoppel, and much hard 
work and creative advocacy.  
 
Betsy’s client was born in 1980 and had been found 
eligible for Supplemental Security Income (SSI) in 
1992 based on his intellectual disability and ADHD. 
In 1998, he underwent an Age 18 Review, and his 
SSI benefits were continued. In 2013, the claimant 
was found eligible for Title II - Social Security Disa-
bility Insurance benefits - based on his own earnings 
record. His earnings were significant enough to quali-
fy for Title II coverage but below the relevant Sub-
stantial Gainful Activity (SGA) levels.  
 
Meanwhile, in 2011, the claimant’s father had filed 
his own Title II claim and had named his son as a po-
tential auxiliary beneficiary. As the claimant was dis-
abled before age 22, he would be eligible for Child 
Disability Benefits (CDB – formerly known as Disa-
bled Adult Child Benefits or DAC) based on his fa-
ther’s earnings record. His father’s 2011 application 
constituted a protective filing for the CDB claim. 
Monthly benefits under the father’s account would be 
higher than those under the claimant’s own account. 
This is not unusual in claims like this. And prior to 
recent changes in SSA’s collateral estoppel rules, the 
transition from the benefits under the claimant’s ac-
count to that of his father should have been fairly 
smooth. 
 
In 2019, however, the Social Security Administration 
(SSA) amended its policies governing collateral es-
toppel. See the October 2020 edition of this newslet-
ter for more on collateral estoppel and changes to 
SSA’s POMS. In short, SSA decreed that a prior fa-
vorable disability finding such as the one obtained by 
Betsy’s client way back when will not be given col-
lateral estoppel effect on a new application if the ear-
lier claim was based on meeting or equaling a mental 

impairment listing in effect prior to January 17, 2017 
– the date the mental listings underwent a revision.  
 
In fact, Betsy’s client had been found disabled under 
Listing 12.05 for intellectual disorders then in effect 
back in 1992, and again when his SSI benefits were 
continued in 1998. But because of the changes to the 
collateral estoppel provisions, instead of the transition 
being automatic, Betsy had to demonstrate that the 
client is currently disabled and has been disabled 
since before age 22 in 1998. As the ALJ noted in his 
decision, “This period is extremely remote, and, un-
fortunately, most contemporaneous educational, treat-
ment, and Agency records are no longer available. 
Nevertheless, the existing evidence establishes that 
the claimant’s intellectual disorder met the criteria of 
listing 12.05 during this period.” 
 
In 2020, Betsy argued that a fully favorable decision 
was warranted as the claimant met listing 12.05(B) 
under the current listings.  Further, she highlighted 
evidence that the claimant was disabled prior to age 
22 by emphasizing the report of the state agency con-
sultant who reviewed the claimant’s case at the time 
of the Age 18 Review in 1998, which referenced 
teacher reports and included a consultative examin-
er’s IQ test reports revealing scores below 70.   
 
Finally, Betsy requested that if the ALJ could not is-
sue a fully favorable decision on the record, SSA 
should locate and enter into the record all documents 
found pertaining to the claimant’s disability.  She 
pointed out that since the claimant had been receiving 
benefits since 1992, SSA should have medical and 
school records on file from the 1992 application and 
1998 review.  Since the claimant’s school records had 
been destroyed by the district, the only copies availa-
ble would be any records SSA had on file previously.   
 
The ALJ refused to find the claimant disabled on the 
record and scheduled a hearing.  Due to the COVID-
19 pandemic, however, the claimant was offered a 
phone hearing, which he refused. The case was post-
poned until 2021.  In the meantime, Betsy made two 

(Continued on page 9) 

Administrative Decisions 

https://empirejustice.org/resources_post/collateral-estoppel-poms-revised/
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Send Us Your Decisions! 

Have you had a recent ALJ or court decision that you would like to see reported in an upcoming issue of the 
Disability Law News?   
 
We would love to hear from you! 
 
Contact Kate Callery, kcallery@empirejustice.org  or Emilia Sicilia, esicilia@empirejustice.org  

additional requests that the ALJ ensure that SSA had 
all the records on file for the claimant.  Documents 
from the claimant’s SSA file were added for the peri-
od of 2013 through 2018, but nothing prior to the 
claimant reaching age 22.   
 
At the video hearing, Betsy emphasized to the ALJ 
that SSA had failed to provide any records from the 
claimant’s case prior to 2013.  The ALJ stated during 
the hearing that he would make another request to the 
field office for these records.  The ALJ, however, did 
not add any additional records from the claimant’s 
previous SSA files.  Instead, the ALJ relied on the 
evidence from the 1998 review, along with a third-
party function report from a brother-in-law who has 
known the claimant for 24 years, to find that the 
claimant’s impairments meet the new, post 2017 “B 
criteria” for Listing 12.05. Accordingly, he found the 
claimant met the criteria for Listing 12.05(B) between 
the date in 1998 when he turned 18 and before he 
turned 22 in 2002.   
 
The ALJ acknowledged that evidence postdating the 
claimant’s 22nd birthday rarely if ever mentioned his 

intellectual impairment. Nor were there more recent 
IQ scores.  But the ALJ, at Betsy’s urging, extrapolat-
ed limitations from mental health treatment notes to 
fit the B criteria of Listing 12.05B. He also relied on 
POMS DI 24583.055 to find that IQ scores obtained 
at age 16 or older should be considered reliable, as 
the 1998 scores were consistent with current function-
ing. The ALJ thus concluded that the claimant met 
the criteria of the listing throughout the relevant peri-
od. The ALJ went on to find that based on a limited 
residual functional capacity, there was no other work 
the claimant could perform, and was thus disabled. 
 
A great decision for Betsy’s client, who is now eligi-
ble for higher monthly Title II benefits on his father’s 
account retroactive to his father’s protective filing 
date in 2011. But what a lot of work and aggravation 
for both Betsy and ALJ to reach a result that should 
be obvious. Isn’t that what collateral estoppel is sup-
posed to avoid? 

(Continued from page 8) 

Child Disability Benefits Awarded - Continued 

Looking for Bedtime Reading? 

The Social Security Administration (SSA) has recently updated its FOIA (Freedom of Information Act) Read-
ing Room. FOIA amendments signed into law in 1994 added a requirement that agencies must establish an 
Electronic FOIA (EFOIA) Reading Room.  According to SSA, information sought under FOIA may already be 
available in its Reading Room. Are you looking, for example, for the most recent list of sanctioned representa-
tives? Or to confirm that SSA spend $344,299,629 on consultative examinations in 2019?  Or maybe training 
for Administrative Law Judges (ALJs) on the new opinion evidence regulations?  Look no further.  That infor-
mation and much more is in the Reading Room.  

mailto:kcallery@empirejustice.org
mailto:esicilia@empirejustice.org
https://www.ssa.gov/foia/readingroom.html
https://www.ssa.gov/foia/readingroom.html
https://www.ssa.gov/foia/resources/proactivedisclosure/2020/ALJ%20Training%20and%20Communications%20-%20Evaluating%20Medical%20Source%20Statements.pdf
https://www.ssa.gov/foia/resources/proactivedisclosure/2020/ALJ%20Training%20and%20Communications%20-%20Evaluating%20Medical%20Source%20Statements.pdf
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Court Decisions 

Northern District Remands Claim 

William Holland of the Canton office of the Legal 
Aid Society of Northeastern New York (LASNNY) is 
celebrating his first federal court victory. He con-
vinced U.S. District Court Judge Lawrence Kahn to 
remand his client’s case based on errors made by the 
Administrative Law Judge (ALJ).  
 
In Lianna M.D. v. Kijakazi, 2021 WL 4150102 
(N.D.N.Y. Sept. 13, 2021), the court agreed the ALJ 
erred in finding the nurse practitioner’s assessment 
that the claimant would miss significant amounts of 
work due to her physical impairments was not sup-
ported. As Will pointed out, although the ALJ 
claimed the record only noted “slight” issues of pain 
in the plaintiff’s right shoulder and left foot, the treat-
ment notes actually indicated severe foot pain. The 
Commissioner agreed the ALJ had erred but argued 
the error was harmless because the decision was sup-
ported by substantial evidence. The court, however, 
agreed with Will. It rejected the Commissioner’s ar-
gument that the ALJ had the right to resolve conflicts 
in the evidence. Because the ALJ’s assessment of the 
nurse practitioner’s opinion was based on an errone-
ous interpretation rather than any conflict of the evi-
dence, it was not supported by substantial evidence. 
Judge Kahn also found that the ALJ erred in failing to 
explain sufficiently how the plaintiff’s past improve-
ment with physical therapy contradicted the nurse 
practitioner’s assessment.  

Although not outcome determinative, the court agreed 
with the ALJ that several of the plaintiff’s foot and 
knee problems were not “medically determinable im-
pairments” (MDIs) and thus did not meet the severity 
step of the sequential evaluation. The court found that 
the evidence relied upon to establish those impair-
ments came from practitioners, including a physical 
therapist and a physician’s assistant, who were not 
“acceptable medical sources.” The court did recog-
nize that physician’s assistants are currently consid-
ered acceptable medical sources under 20 C.F.R. §§ 
404.1502 & 416.902, but only for claims filed on or 
after March 27, 2017. This claim was filed shortly 
before that date. The court also found, however, that 
even if the ALJ erred in failing to find the impair-
ments were MDIs, any error was harmless as the ALJ 
accounted for the plaintiff’s leg and foot pain in de-
termining her residual functional capacity (RFC).  
 
Congratulations to Will. His first victory was even 
more significant considering his client was working, 
albeit part-time, at the time of her hearing.   
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Court Holds ALJ Erred in Rejecting Treating Opinions 

The good old days continue to live on. The U.S. Dis-
trict courts are still considering appeals under the old 
“treating physician rule” regulations. [See the January 
2017 edition of this newsletter discussing the 2017 
changes to the evaluation of opinion evidence for ap-
plications filed after March 27, 2017.] Nicole DeAn-
da of the Elmira office of LawNY scored a sweet win 
in the W.D.N.Y. in such an appeal. Jamie A. v. Ki-
jakazi, 2021 WL 3507895 (W.D.N.Y. Aug. 10, 
2021).  
 
U.S. District Judge David Larimer agreed with Nicole 
that the ALJ erred in finding the uncontradicted opin-
ions of two different treating sources were entitled to 
“minimal weight.” Judge Larimer criticized the ALJ’s 
reliance on three sporadic references to normal 
strength or gait in the course of treatment spanning 
several years. He found that even if the doctors’ re-

ports appeared to be in tension with treatment notes, 
the ALJ was obligated to seek clarification for the 
physicians rather than simply reject their opinions. 
Judge Larimer further found the ALJ’s “cavalier” re-
jection of the opinions was particularly conspicuous 
given that they were largely consistent with all the 
other opinions of record.  
 

The court also agreed that the ALJ erred in failing to 
find the plaintiff’s fibromyalgia severe but held any 
error was harmless given the ALJ did not discount the 
plaintiff’s complaints of fibromyalgia symptoms. Ra-
ther, the ALJ concluded the symptoms were attributa-
ble to the plaintiff’s severe impairment of rheumatoid 
arthritis and considered her pain-related limitations.  
 

Thanks to Nicole’s advocacy, her client will have an-
other chance to prove disability under the old regula-
tions.  

Campaign to Update SSI Continues 

After years of proposed legislation to update several 
of the outdated limits and rules under the Supple-
mental Security Income (SSI) program, a campaign 
emerged this year to include the changes in the Build 
Back Better reconciliation package.  Unfortunately, 
the efforts are considered unlikely to succeed at this 
time.  As this newsletter went to press, SSI changes 
did not appear to be included in the package, and the 
fate of the bill passing at all remained uncertain. 
 
The updates sought for SSI would include increasing 
income disregards, ending in-kind support and 
maintenance, raising the federal benefit rate and the 
resource limit, and not reducing benefits for married 
couples when both receive SSI.  Details were dis-
cussed in the July 2021 issue of this newsletter.  
 
While stand-alone legislation – first the SSI Restora-
tion Act and more recently the SSI Restoration Act of 
2021 – failed year after year to garner enough sup-
port, the Build Back Better bill, also known as the 
“soft infrastructure” bill, was considered a unique op-
portunity to pass SSI updates as part of that package.  
Instead of needing 60 votes, a budget reconciliation 
bill only needs a simple majority in the Senate.  Un-
der the “Byrd Rule,” policy changes that are extrane-
ous to the budget and changes to the Social Security 
Old Age, Survivors, and Disability Insurance program 
are not permitted for inclusion in reconciliation. 
 

Regardless of the outcome of this particular legisla-
tion, the campaign has succeeded in amplifying in 
both media and political discourse the importance of 
SSI, a program whose population has long been for-
gotten.  Several op-eds, like the one published in the 
Hill by Congressman Jamaal Bowman and Empire 
Justice Center’s Emilia Sicilia, described how inade-
quacy of the current levels trap recipients in enduring 
poverty, with benefit amounts at three-quarters of the 
federal poverty levels.  The Center for Budget Policy 
and Priorities has noted that the inclusion of SSI in 
the Build Back Better legislation would advance    
racial equity.  The push for SSI is one part of the 
#DemolishDisabledPoverty campaign.   

While Social Security is often an area of oversight in 
Congress, the Senate subcommittee with jurisdiction 
– the Finance Committee’s Subcommittee on Social 
Security, Pensions, and Family Policy – only recently 
on September 21 held a hearing about SSI specifical-
ly.  It had not done so in over 25 years.   

The forecast for legislation remains bleak in the near 
future.  However, the campaign for SSI shows no sign 
of letting up, with some now calling for Congress to 
consider a phased-in approach to the limits if the cost 
of the bill is to be trimmed. Advocates hope the eleva-
tion of this issue will serve as groundwork for future 
success. 

https://empirejustice.org/resources_post/treating-physician-regulations-eviscerated/
https://empirejustice.org/resources_post/treating-physician-regulations-eviscerated/
https://www.forbes.com/sites/ebauer/2021/10/10/whos-missing-from-the-build-back-better-reconciliation-bill-the-elderly-and-disabled-poor/?sh=37901f5b17f5
https://empirejustice.org/news/disability-law-news-july-2021/
https://www.congress.gov/bill/117th-congress/senate-bill/2065/text
https://www.congress.gov/bill/117th-congress/senate-bill/2065/text
https://thehill.com/blogs/congress-blog/politics/566450-outdated-ssi-rules-leave-millions-in-poverty-the-reconciliation?rl=1
https://thehill.com/blogs/congress-blog/politics/566450-outdated-ssi-rules-leave-millions-in-poverty-the-reconciliation?rl=1
https://www.cbpp.org/research/poverty-and-inequality/house-build-back-better-legislation-advances-racial-equity
https://www.cbpp.org/research/poverty-and-inequality/house-build-back-better-legislation-advances-racial-equity
http://www.finance.senate.gov/hearings/%20policy-options-for-improving-ssi.
http://www.c-c-d.org/fichiers/CCD-SSI-Letter_7-26-21.pdf
https://thehill.com/opinion/finance/577155-america-can-end-poverty-among-its-elderly-citizens?rl=1
https://thehill.com/opinion/finance/577155-america-can-end-poverty-among-its-elderly-citizens?rl=1
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Among several Emergency Messages (EMs) issued 
by the Social Security Administration (SSA) recently 
are two particularly technical instructions related to 
the information technology used at SSA’s field offic-
es (FOs).  The changes are intended to increase the 
efficiency of how requests for reconsideration and 
waivers are processed at the FOs by making them 
easier to identify, track, and to enter into SSA’s vari-
ous systems.  
 
The first of the two changes, EM-21051, became ef-
fective August 2, 2021, and mandates the use of a 
specific application, known at SSA as “Banana,” 
when inputting non-medical reconsideration requests.  
Advocates are well aware of the systemic failures 
with the processing of any submissions at the FO lev-
el.  Claimants who are entitled to continuing benefits 
are especially harmed by these failures when recon-
sideration requests are not processed in time to pre-
serve the right to continuing Supplemental Security 
Income (SSI) under Goldberg v. Kelly.  Under Gold-
berg v. Kelly, an SSI recipient is entitled to continu-
ing benefits if reconsideration is requested within 10 
days. 
 
The “Banana,” also known as the Dallas Appeals Ap-
plication, is a “graphical user interface” that stream-
lines data entry so that a user only needs to input in-
formation in one place, decreasing the amount of 
manual entry required to keep benefits continuing or 
to stop overpayment recovery.  In addition to stream-
lining the amount of manual entry required, the pro-

gram “automates the inputs to stop overpayment re-
covery when appropriate and includes helpful policy 
reminders and prompts.”  The EM makes use of 
“Banana” mandatory for non-medical reconsideration 
requests.  
 
The EM is entitled “Mandating Use of the Dallas Ap-
peals Application for Non-Medical Post Eligibility 
Supplemental Security Income Reconsideration Re-
quests” and has a retention date February 2, 2022.   
 
An EM issued September 21, 2021, EM-21062, deals 
with yet another application: WorkTrack.   
 
Under EM-21062, submissions such as requests for 
reconsideration or waiver must be loaded into Work-
Track for review and processing.  The changes under 
the new EM “allow for streamlined identification of 
these documents” so that due process rights can be 
preserved until a decision is made on the appeal or 
waiver request.   The new instructions require these 
time sensitive filings to be profiled and coded as ei-
ther non-medical or medical reconsideration requests, 
thereby allowing for better sorting and tracking.  
 
EM-21062 is entitled “WorkTrack Enhancements for 

SSI Waiver and SSI Non-Medical Reconsideration 

Requests” and has a retention date March 21, 2022. 

 

Contact Us! 
 

Advocates can contact the DAP Support attorneys at: 
 

Kate Callery:  (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org 
Emilia Sicilia:  (914) 595-0910 ext. 104, esicilia@empirejustice.org 

Ann Biddle:  (347) 592-2214, abiddle@lsnyc.org  

Processing of Non-Disability Appeals Enhanced 

https://secure.ssa.gov/apps10/reference.nsf/links/08022021075615AM
https://secure.ssa.gov/apps10/reference.nsf/links/09212021095617AM
mailto:kcallery@empirejustice.org
mailto:esicilia@empirejustice.org
mailto:abiddle@lsnyc.org
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OIG Finds SSA’s Mail Processing Inadequate 

In findings that will come as no surprise to many   
advocates, the Social Security Administration’s 
(SSA’s) Office of Inspector General (OIG) recently 
issued a scathing report on SSA’s lack of internal 
controls over mail processing.  The report focused on 
SSA’s management of mail and controls over its pro-
cessing of Social Security card applications during the 
COVID-19 pandemic, but advocates will undoubtedly 
recognize the problems identified as long standing. 
Mail and Enumeration Processing During the Pan-
demic (A-08-21-51036 & A-15-21-51015). 
 
According to the OIG, SSA has no performance met-
rics and does not maintain management information 
on the volume of incoming, outgoing, or pending 
mail.  Consequently, the Agency does not have suffi-
cient information to enable it to adjust staffing levels 
to ensure mail is processed timely.  SSA also lacks 
comprehensive policies and procedures to track and 
return original documents, including driver’s licenses, 
birth certificates, passports, and naturalization docu-
ments, that claimants provide as proof of eligibility 
for benefits or a Social Security card.  
 
The OIG visited 73 SSA facilities, including field of-
fices and payment processing centers (PSCs).  At one 
PSC, it found 9,000 unprocessed documents, some of 
which had been received as early as November 2020, 
and some of which were necessary to establish eligi-
bility for benefits.  One field office had 677 unpro-

cessed applications dated as early as July 2020. A So-
cial Security card center had 9,000 unprocessed appli-
cations dated as early as May 2021.  The OIG also 
found large quantities of undeliverable mail at some 
PSCs, including one with the staggering number of 
200,000 pieces of returned mail, some of which were 
over one year old.  Offices also reported receiving or 
storing mail in unsecure locations, including outside 
the offices in publicly accessible areas after business 
hours and over weekends.  
 
Office managers reported that the volume of mail had 
increased exponentially during the COVID-19 pan-
demic.  Fifty percent reported they were over-
whelmed by mail duties, and 20 percent reported they 
were unable to keep up with mail workloads.  Of 
note, OIG acknowledged that through July 2021, it 
had given the offices it visited two to four weeks’  
notice.  It was aware that SSA personnel has taken 
actions to address backlogs in anticipation of the visit 
in some offices it visited.  To understand the true 
scope of the problems, OIG provided no more than 
four hours’ notice to the sites it visited after July 16, 
2021.  
 
The OIG is engaged with SSA management about the 
concerns raised in this interim report and plans to  
issue final findings and recommendation before the 
end of the year.  

https://oig-files.ssa.gov/audits/full/A-08-21-51036InterimReport.pdf
https://oig-files.ssa.gov/audits/full/A-08-21-51036InterimReport.pdf
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GAO Studies Agencies’ Telework Policies 

Pursuant to the 
2020 CARES Act, 
the Government 
Accountability Of-
fice (GAO) was 
tasked with exam-
ining federal 

agencies’ preparedness to support expanded telework. 
GAO’s objectives were to determine (1) selected 
agencies’ initial experiences in providing the infor-
mation technology (IT) needed to support remote ac-
cess for maximum telework and (2) the extent to 
which selected agencies followed federal information 
security guidance for their IT systems that provide 
remote access. The Social Security Administration 
(SSA) was one of the twelve agencies the GAO re-
viewed, and one of the six agencies for whom the 
GAO made specific recommendations regarding se-
curity controls. See GAO-21-583. 
 
All the agencies reviewed reported they had IT in 
place to allow employees to access agency resources 

remotely during the COVID-19 pandemic, although 
acknowledged they faced challenges in providing the 
IT to support remote access. SSA and the Securities 
and Exchange Commission (SEC), however, lacked 
sufficient controls and enhancements relevant to pro-
tecting their systems that provide remote access to 
support telework. According to the GAO, these agen-
cies could be at increased risk that cybersecurity offi-
cials will not have the necessary information to make 
credible, risk-based decisions regarding their infor-
mation systems.  
 
The GAO made a total of nine recommendations to 
six of the agencies. The Commissioner of SSA was 
advised to ensure that the agency documents relevant 
IT security controls and enhancements in the security 
plan for the system that provides remote access for 
telework. SSA agreed with the recommendations, 
stating that it was finalizing the security plan for its 
system that provides remote access for telework. 

Indigenous People Face Gaps in Social Insurance 

A recent report by the National Academy of Social 
Insurance confirms that indigenous people face high 
challenges in accessing social insurance and other 
safety net programs such as Social Security, Unem-
ployment Insurance, Medicare, and Workers Com-
pensation.  This lack of access to these programs only 
compounds the increased life risks indigenous people 
face because of “the social and economic isolation, 
discrimination, and addiction that our country has 
historically piled onto indigenous peoples.”  
 
Native Americans living on reservations and in other 
remote areas often lack reliable (or even any) internet 
access.  They rely on in-person services that are in-
creasingly unavailable.  Many also work physically 
demanding jobs and unusual hours, making it diffi-
cult to find the time to complete applications.  They 
may also struggle to secure the official documents 
and records needed for those applications.  
 
Indigenous people are disproportionately likely to be 
unemployed or out of the labor market, live in re-
gions with few high-paying jobs, or work in part-time 
or other “non-standard” jobs.  As a result, they are 

less likely to be eligible for unemployment benefits. 
These disparities have been exacerbated by the Covid
-19 pandemic. According to the Minneapolis Federal 
Reserve, “In April 2020, more than one-quarter of the 
Native American workforce (26.3 percent) was un-
employed, the highest rate of any racial group and 
three times the Native unemployment rate for 
March.”  These barriers also reduce indigenous work-
er’s contributions to Social Security, threatening the 
security of their retirements and diminishing their 
chances to collect disability benefits.  The gap is even 
more significant for Native women.  
 
Various Task Forces at the Academy are exploring 
the risks communities of color, including indigenous 
people, are facing.  As part of its Campaign for Path-
ways to Economic Security, it is assessing policy op-
tions, including making it easier to apply for benefits 
across a range of social insurance programs, and en-
hancing guidance for those who need it; increasing 
benefit levels and durations to raise more families out 
of poverty; and making benefits more equitable 
across states, regions, and racial and ethnic groups. 

https://www.gao.gov/products/gao-21-583
https://www.nasi.org/discussion/indigenous-peoples-gaps-in-social-insurance/
https://www.iad.state.nm.us/wp-content/uploads/2020/06/nabpi-iad-broadband-report-final.pdf
https://www.iad.state.nm.us/wp-content/uploads/2020/06/nabpi-iad-broadband-report-final.pdf
https://pubs.aeaweb.org/doi/pdfplus/10.1257/pol.20180076
https://pubs.aeaweb.org/doi/pdfplus/10.1257/pol.20180076
https://www.theregreview.org/2021/04/08/miller-establishing-economies-indian-reservations/
https://www.theregreview.org/2021/04/08/miller-establishing-economies-indian-reservations/
https://www.minneapolisfed.org/article/2020/native-employment-during-covid-19-hit-hard-in-april-but-starting-to-rebound#:~:text=Native%20Americans%20experienced%20a%20larger,Native%20unemployment%20rate%20for%20March.
https://www.minneapolisfed.org/article/2020/native-employment-during-covid-19-hit-hard-in-april-but-starting-to-rebound#:~:text=Native%20Americans%20experienced%20a%20larger,Native%20unemployment%20rate%20for%20March.
https://www.nasi.org/discussion/pathways-economic-security-conference-recap-takeaways/
https://www.nasi.org/discussion/pathways-economic-security-conference-recap-takeaways/
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Banks Offer Free Accounts for SSI/SSD Recipients 

The Social Security Administration (SSA) encourages 
beneficiaries to sign up for direct deposit for their 
monthly payments. In fact, pursuant to federal law, 
beneficiaries must sign up for an electronic option: 
either via direct deposit into an existing bank ac-
count or onto a Direct Express® Debit Master-
card®. But many low-income applicants are among 
the unbanked, who do not have savings or checking 
accounts. And they may find the fees associated 
with opening those accounts daunting. 
 
There are banks that offer free accounts for individ-
uals who receive direct deposits from SSA each 
month. Thanks to research by the Inner City Law 
Center in Los Angeles, California, here is a helpful 
list of large banks that exist in many communities 
and can make opening a bank account a more cost-
efficient option for clients. 
 
Free and Low-Cost Checking Account Options for 

SSI/SSDI Direct Deposit Recipients 
 
Bank of America 
“Bank of America Advantage Plus Banking” Check-
ing Account 
Minimum Opening Deposit: $25 
Monthly Fee: $12  
 

No monthly fee if at least one direct deposit of $250 
or more in SSI/SSDI/retirement benefits per month. 
 
Wells Fargo Bank 
“Everyday Checking” Checking Account 
Minimum Opening Deposit: $25 
Monthly Fee: $10 
 

No monthly fee if least one direct deposit of $500 or 
more in SSI/SSDI/retirement benefits per month or 
have a $500 minimum daily balance.  
 
HSBC Bank 
“Basic Banking” Checking Account 
Minimum Opening Deposit: None 
Monthly Fee: $1 
 

Monthly fee is only $1. 
 

“Choice Checking” Checking Account 
Minimum Opening Deposit: None 
Monthly Fee: $15 
 

No monthly fee if at least one direct deposit in SSI/
SSDI/retirement benefits per month. 
 
 

Chase Bank 
“Total Checking” Checking Account 
Minimum Opening Deposit: $25 
Monthly Fee: $12 
 

No monthly fee at least one direct deposit of $500 or 
more in SSI/SSDI/retirement benefits per month or 
have a balance of $1,500 or more at the beginning of 
each day. 
 
Citibank  
“Access” Checking Account: 
Minimum Opening Deposit: None 
Monthly Fee: $10 
 

No monthly fee with at least one direct deposit in SSI/
SSDI/retirement benefits per month. Note: paper 
checks are not offered with this account. 
 

“Basic Banking” Checking Account 
Minimum Opening Deposit: None 
Monthly Fee: $12 
 

No monthly fee if at least one direct deposit in SSI/
SSDI/retirement benefits per month or maintain at 
least $1,500 combined average monthly balance in 
eligible linked accounts. 
 

Free Online Banking Options 
 
The following online-banking options have low or no 
minimum opening deposits, no minimum monthly 
balances, and no monthly fees.  
 
Capital One 360 Checking 
Minimum Opening Deposit: None 
 
Discover Bank Cashback 
Minimum Opening Deposit: None 
 
Debit Ally Bank Interest Checking Account 
Minimum Opening Deposit: None 
 
FNBO Direct Online Checking 
Minimum Opening Deposit: $1 
 
Schwab Bank High Yield Investor Checking 
Minimum Opening Deposit: None 
 
When setting up a bank account, beneficiaries should 
provide a government-issued photo ID and proof of 
residence (such as utility or phone bills). They should  
tell the bank the name of the exact type of account 
they want to avoid monthly fees. 

https://www.ssa.gov/deposit/
https://www.federalreserve.gov/publications/2019-economic-well-being-of-us-households-in-2018-banking-and-credit.htm
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Bulletin Board 

Carr v. Saul, 141 S.Ct. 1352 (Apr. 22, 2021) 
 
The Supreme Court held that a claimant is not precluded 
from raising a legal issue for the first time in U.S. District 
Court if it was not raised before the Administrative Law 
Judge (ALJ).  The underlying issue in question in Carr and 
its companion cases was whether the ALJ was properly 
appointed under the Appointments Clause of the U.S. Con-
stitution. In the aftermath of Lucia v. Securities and Ex-
change Commission, 138 S.Ct. 2044 (2018) challenging 
the constitutionality of SEC ALJs, Carr and other plaintiffs 
challenged the legitimacy of the ALJs who had denied 
their disability claims and sought new hearings. The Com-
missioner argued the plaintiffs had forfeited their Appoint-
ments Clause challenges because they had not raised them 
before SSA during the administrative appeals process. The 
Supreme Court resolved a conflict in the circuits by hold-
ing that given the non-adversarial nature of SSA hearings, 
issue-exhaustion is not required.  
 
 
Smith v. Berryhill, 139 S.Ct. 1765 (2019) 
 
The Supreme Court held that an Appeals Council dismissal 
of a request for review is a final decision subject to judicial 
review.  The Court unanimously held that where the     
Appeals Council has dismissed a request for review as  
untimely after a claimant has obtained a hearing from an 
ALJ on the merits, the dismissal qualifies as a “final deci-
sion . . . made after a hearing” within the meaning of 42 
U.S.C § 405(g). It distinguished its earlier ruling in Cali-
fano v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192 
(1977), by emphasizing that as opposed to the denial of a 
request for reopening in Sanders, there had been a decision 
by an ALJ on the merits of the plaintiff’s claim. 
 
 

Biestek v. Berryhill, 139 S.Ct. 1148 (2019) 
 
In a 6-3 decision, the Court declined to adopt a categorical 
rule that a vocational expert’s supporting data must be pro-
vided in order for the testimony to constitute substantial 
evidence.  But the majority acknowledged that in some 
cases it may be possible to draw an adverse inference 
against a VE who refuses to provide supporting data.   
 
Barnhart v. Thomas, 124 S. Ct. 376 (2003) 
 
The Supreme Court upheld SSA’s determination that it can 
find a claimant not disabled at Step Four of the sequential 
evaluation without investigation whether her past relevant 
work actually exists in significant numbers in the national 
economy.  A unanimous Court deferred to the Commis-
sioner’s interpretation that an ability to return to past rele-
vant work can be the basis for a denial, even if the job is 
now obsolete and the claimant could otherwise prevail at 
Step Five (the “grids”).  Adopted by SSA as AR 05-1c. 
 
Barnhart v. Walton, 122 S. Ct. 1265 (2002) 
 
The Supreme Court affirmed SSA’s policy of denying SSD 
and SSI benefits to claimants who return to work and en-
gage in substantial gainful activity (SGA) prior to adjudi-
cation of disability within 12 months of onset of disability.  
The unanimous decision held that the 12-month durational 
requirement applies to the inability to engage in SGA as 
well as the underlying impairment itself. 
 

Supreme Court Decisions 

This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court 
and the United States Court of Appeals for the Second Circuit.  These summaries, as well as earlier decisions, are also 
available at  https://empirejustice.org/wp-content/uploads/2021/10/Recent-2d-Circuit-Decisions-October-2021.pdf 
 
Synopses of non-precedential summary orders issued by the Second Circuit are available at:  https://empirejustice.org/
wp-content/uploads/2021/10/2d-cir-summaries-October-2021.pdf 
 
We will continue to write more detailed articles about significant decisions as they are issued by these and other 
Courts, but we hope that these lists will help advocates gain an overview of the body of recent judicial decisions that 
are important in our judicial circuit. 

https://www.supremecourt.gov/opinions/18pdf/17-1606_868c.pdf
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
at%20www.empirejustice.org
https://empirejustice.org/wp-content/uploads/2021/10/Recent-2d-Circuit-Decisions-October-2021.pdf
https://empirejustice.org/wp-content/uploads/2021/10/2d-cir-summaries-October-2021.pdf
https://empirejustice.org/wp-content/uploads/2021/10/2d-cir-summaries-October-2021.pdf
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Alexander v. Saul, 5 F.4th 139 (2d Cir. July 8, 2021) 
 
The Second Circuit upheld a district court’s refusal to ex-
tend the time to appeal its decision affirming the Commis-
sioner’s denial of an SSI claim. Although the Circuit was 
“sympathetic” to the plaintiff, it concluded the district 
court had not abused its discretion – even though the plain-
tiff filed her appeal and request for an extension only two 
days after the 60-day deadline expired. The district court 
had reasonably applied the “excusable neglect” factors 
rather “good cause” standard under Fed. R. App. P. 4(a)(5) 
because the plaintiff’s failure to appeal was at least partial-
ly due to her own inadvertence in failing to notify her at-
torney of her change of address rather than due to her al-
leged mental illness. The court refused to toll the Rule 4(a)
(5) deadline as it is considered jurisdictional and less flexi-
ble than the statute of limitations governing the 60-day 
limit to seek judicial review under 42 U.S.C. § 405(g). 
 
 
Sczepanski v. Saul, 946 F.3d 152 (2d Cir. 2020)  
 

The court held that ability to complete work during the 
probationary period is relevant to a disability claim. It re-
manded for further proceedings at Step five of the Sequen-
tial Evaluation to determine whether the claimant could 
perform work as required during the probationary period, 
including meeting the levels for absenteeism tolerated by 
the employer.   

 

 

Estrella v. Berryhill, 925 F.3d 90 (2d Cir. 2019), 

 

The Court of Appeals endorsed in strong terms the value of 
treating source evidence and affirmed its prior treating 
physician rule cases.  The court faulted the ALJ for failing 
to consider explicitly the Burgess factors incorporated into 
the former opinion evidence regulations, which were re-
placed in 2017 by 20 C.F.R. §§ 404.1520c(a) & 416.920c
(a). The new regulations were not considered by the court. 

 

 

Lockwood v. Comm’r of SSA, 914 F.3d 87 (2d Cir. 2019) 

 

The Court of Appeals remanded because the ALJ had not 
met his affirmative obligation under SSR 00-4p to inquire 
about any possible or apparent conflicts between vocation-
al testimony and the Dictionary of Occupational Titles 
(DOT).  The court found the ALJ did not meet his burden 
simply by asking the vocational expert if her testimony 
was consistent, especially where the ALJ found the plain-
tiff could not reach overhead, but the three jobs to which 
the VE testified all required frequent or occasional reach-
ing. 

 

 

 

Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015) 

 

The Court of Appeals remanded for consideration of a  
retrospective medical opinion from a treating physician 
submitted to the Appeals Council, citing Perez v. Chater, 
77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not 
supported by substantial evidence in light of the new and 
material medical opinion from the treating physician that 
the plaintiff would likely miss four days of work per 
month. Since the vocational expert had testified a claimant 
who would be absent that frequently would be unable to 
work, the physician’s opinion, if credited, would suffice to 
support a determination of disability. The court also fault-
ed the district court for identifying gaps in the treating phy-
sician’s knowledge of the plaintiff’s condition. Citing Bur-
gess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court 
reiterated it may not “affirm an administrative action on 
grounds different from those considered by the agency.” 

 

 

Greek v. Colvin, 802 F.3d 370 (2d Cir 2015) 

 

The court remanded for clarification of the treating 
source’s opinion, particularly as to the claimant’s ability to 
perform postural activities. The doctor had also opined that 
Mr. Greek would likely be absent from work more than 
four days a month as a result of his impairments. Since a 
vocational expert testified there were no jobs Mr. Greek 
could perform if he had to miss four or more days of work 
a month, the court found the ALJ’s error misapplication of 
the factors in the treating physician regulations was not 
harmless. "After all, SSA's regulations provide a very spe-
cific process for evaluating a treating physician's opinion 
and instruct ALJs to give such opinions 'controlling 
weight' in all but a limited range of circumstances.  See 20 
C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at 
128." (Emphasis supplied.) 

 

 

McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014) 

 

The Court of Appeals for the Second Circuit found the 
ALJ’s failure to incorporate all of the plaintiff’s non-
exertional limitations explicitly into the residual functional 
capacity (RCF) formulation or the hypothetical question 
posed to the vocational expert (VE) was harmless error. 
The court ruled that “an ALJ's hypothetical should explicit-
ly incorporate any limitations in concentration, persistence, 
and pace.” 758 F.3d at 152. But in this case, the evidence 
demonstrated the plaintiff could engage in simple, routine 
tasks, low stress tasks despite limits in concentration, per-
sistence, and pace; the hypothetical thus implicitly incor-
porated those limitations.  The court also held that the 
ALJ’s decision was not internally inconsistent simply be-
cause he concluded that the same impairments he had 
found severe at Step two were not ultimately disabling.  

Second Circuit Decisions 
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End Note 

“…he was standing in front of a young white woman behind a desk who had a look on her face just like the 
folks did back in the Social Security office in downtown Brooklyn when he went to see about his late wife’s 
benefits.  The same look, the irritated questions, the impatience, the demand for documents that had odd names 
he’d never heard of, pushing forms through the window at him with titles he couldn’t even pronounce or under-
stand; forms that demanded lists and birth dates and more papers, and even some forms that demanded names of 
other forms, all of which were so complicated that they might as well have been in Greek, the whole conglomer-
ation of document names vanishing into thin air the moment the clerks uttered them.  He could not remember 
what a ‘Lifetime Sheet for Pro Forma Work Information Record’ was from the moment the words came out of a 
clerk’s mouth, or what it was supposed to be or do, which meant by the time he walked out of the Social Securi-
ty office, tossing the form in the garbage as he left, he was so addled by the experience that he worked to forget 
about it, which meant it was as if he hadn’t been there at all.” 

 

Excerpted from Deacon King Kong, by 

James McBride, published in 2020 by Riverhead Books 

 

 

Deacon King Kong Says It All 


