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ABOUT LEGAL 
SERVICES NYC
• Bronx Legal Services and Queens Legal Services are 

part of Legal Services NYC which is the nation’s largest 
provider of free civil legal services. For 50 years LSNYC 
has provided critically-needed legal representation, 
counseling and advocacy in areas ranging from housing 
and education to family and disability rights. Our 
advocates work every day with our clients and 
community partners to fight for social, racial, and 
economic justice.
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What Foreclosure Prevention Advocates Should
Know About Estate Administration
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Death of Borrower

• Two factors determine how the death of a borrower impacts a 

foreclosure action:

• Timing of death

• How title to the property is held

4
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Timing of Death

If the Borrower dies before the foreclosure action is commenced:

• It is well established that the dead cannot be sued and a foreclosure action commenced 
against a deceased borrower/defendant is a nullity.

See Marte v. Graber, 867 N.Y.S.2d 71 (1st Dep’t 2008) (“The complaint should have been dismissed by the motion court 
as a nullity when the putative plaintiff, having filed a summons and complaint, discovered that the named defendant had 
died before the filing.”)

• A plaintiff is unable to commence an action during the period between the death of a 
potential defendant and the appointment of a representative of the estate.

See Jordan v. City of New York, 807 N.Y.S.2d 595 (Second Dep’t 2005) (“party may not commence a legal action or  
proceeding against a dead person, but must instead name the personal representative of the decedent's estate”)

• Distilled from these concepts is the rule that no action may effectively be commenced 
against a deceased person subsequent to his or her death and prior to the appointment 
of a personal representative.

See Arbalez v. Chun Kuei Wu, 18 AD3d 583, 795 N.Y.S.2d 327 (2d Dep’t 2005); Laurenti v Teatom, 210 A.D.2d 300, 619 
N.Y.S.2d 754 (2d Dep’t 1994)
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Timing of Death

If the Borrower dies before the foreclosure action is commenced 
(continued):

• Plaintiffs frequently try to commence a foreclosure action against a decedent’s 
distributees (a/k/a next of kin, heirs, heirs-at-law) in place of petitioning the 
Surrogate’s Court for a representative to be appointed. Under the EPTL “distributees” 
are defined as “persons entitled to take or share in the property of a decedent under the 
statutes governing decent and distribution.” Suing unknown heirs directly is typically 
done to avoid the time and cost of Surrogate’s Court proceeding and the due diligence 
requirements to ascertain the whereabouts of all distributees.

See EPTL § 1-2.5; 22 NYCRR § 207.16(d)

• Strictly speaking, this is permissible only if the decedent died without a Will (intestate) 
and so long as no deficiency judgment is sought against the estate. However, as a 
practical matter, even if the decedent died intestate it is frequently difficult for the 
Plaintiff to identify all of a decedent’s distributees and many courts require the Plaintiff 
in a foreclosure action to petition the Surrogate’s Court for a representative to be 
appointed for the decedent’s estate.

See Financial Freedom Senior Funding Corp. v Rose, 883 N.Y.S.2d 546 (2d Dep’t 2009); Everhome Mtge. Co. v 
Sirignano, 40 Misc. 3d 1223(A), 975 N.Y.S.2d 708 (Sup. Ct. Suffolk County 2013)
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Timing of Death

If the borrower dies after the foreclosure action is commenced, but 
before judgment of foreclosure and sale is signed:

• The deceased defendant must be substituted with either the legal representative of the 
estate pursuant to CPLR 1015 & 1021 if the decedent died with a Will or, alternatively, 
with all of the decedent’s distributees if the decedent died without a Will

• Pursuant to SCPA §§ 1001-1002 plaintiff may petition the Surrogate’s Court, as a 
creditor of the decedent, for appointment of the Public Administrator as the 
representative of the estate. However, this is not required when the borrower died 
intestate and no deficiency judgment is sought against the decedent’s estate so long as 
the Plaintiff is proceeding against all of the decedent’s distributees.

• Keep in mind that a mortgage is security for a debt and does not grant a borrower any 
ownership interest in land. Accordingly, upon the death of the borrower, his interest in 
the mortgage passes to his estate as personalty (not as real property).

See EPTL § 13-1.1(a)(7); see also Matter of Estate of Caperonis, 408 N.Y.S.2d 231 (1978).
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Timing of Death

If the borrower dies after judgment of foreclosure and sale is signed:

• No substitution required

• Judgment will be executed and binding on all persons claiming any interest under the 
mortgagor

See Campbell v. Goldome Realty Credit Corp., 622 N.Y.S. 2d 161 (Fourth Dep’t 1994)
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No 90-Day Notice
Required If Borrower Is Deceased

• A prerequisite to acceleration and foreclosure of a home loan mortgage in 
New York is the sending of a 90-day notice. This mandate is a matter of 
statute (See RPAPL § 1304) and the notice must be sent to the “borrower.”

• Nevertheless, there is recent case law which holds that the 90-day notice of 
default requirement applies only to a borrower and not to a borrower’s estate. 
As a result, foreclosing entities do not have to provide a notice of default 
pursuant to the RPAPL § 1304 to a borrower’s estate and heirs after the death 
of the borrower.

See US Bank N.A. v. Levine, 36 N.Y.S.3d 786 (N.Y. Sup. Ct. July 11, 2016); Toiny LLC v. Gill 2019 WL 2290626 United 
States District Court, E.D. New York (citing to Levine).

• Although trial courts have disagreed, the Second Department recently held 
the 90-Day Notice did not apply to mortgagee's foreclosure action against 
executor of estate for mortgagor.

See Wells Fargo Bank Minnesota, N.A. v. Fraiberg, 8726/2011 (Sup. Ct. Queens County December 23, 2013); HSBC 
Bank USA, N.A. v. Shah, 185 A.D.3d 794, 128 N.Y.S.3d 32, 2020 N.Y. Slip Op. 03899 
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Eligibility for 3408 Settlement Conferences

• CPLR § 3408 requires mandatory settlement conferences “in any 
residential foreclosure action involving a home loan . . . in which the 
defendant is a resident of the property . . .”

• Defendant not required to be a “borrower”

See Wells Fargo Bank Minnesota, N.A. v Fraiberg, 8726/2011 (Sup. Ct. Queens County December 23, 
2013) (court rejected the plaintiff’s argument that this was no longer a “home loan” for purposes of 
3408 because the borrower was deceased).

But see Wells Fargo Bank, N.A. v. Balk, 50 Misc.3d 1205(A), 29 N.Y.S.3d 850 (Sup. Ct. Suffolk County 
2015) (court denied motion to vacate a default filed by the executor of the borrower’s estate, noting that 
neither the RPAPL 1304 notice requirement nor the settlement conference procedures of CPLR 3408 
apply to “non-borrower defendants”).

10
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Settlement Conferences for Reverse Mortgages

• CPLR § 3408 and RPAPL § 1304 amended in 2017 so that a reverse mortgage 
may qualify as a “home loan” 

• Under revised CPLR § 3408(2)(i) (effective April 20, 2017), mandatory 
settlement conferences do not apply to reverse mortgages unless:

• (A) the last surviving borrower's spouse, if any, is a resident of the property 
subject to foreclosure; or

• (B) the last surviving borrower's successor in interest, who, by bequest or through 
intestacy, owns, or has a claim to the ownership of the property subject to 
foreclosure, and who was a resident of such property at the time of the death of 
such last surviving borrower.
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Determining Ownership of the Property after
the Death of the Borrower

Ownership of property is determined by how title to the property was held at 
the time of the decedent’s death. 

Different kinds of ownership interests:

• Tenancy in Common

• Joint Tenants with the Right of Survivorship

• Tenants by the Entirety (only available to married couples)

• Life Estates

12
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Ownership of Property after 
the Death of the Borrower

Tenants in Common

• Tenants in common is when two or more people own real estate together. Tenancy in common can 
have equal ownership or they can each own in different percentages. Tenants in common can obtain 
the property together, at the same time, or they can aquire their interest at different times, even 
from different owners. Tenancy in common is presumed if the deed is silent on the type of tenancy 
created, and tenants in common who acquire the property at the same time are presumed to have an 
equal interest in the property unless the deed expressly states otherwise. If title is held by tenants in 
common, when one of the owners dies their interest in the property passes through their estate, 
either to the devisees named in the decedent’s Will, or alternatively, to the decedent’s distributees at 
the time of death.

See EPTL § 6-2.2

Joint Tenancy with the Right of Survivorship

• Joint tenants are also co-owners, but they must take title to the property simultaneously with the 
same deed. Joint tenants also all own equal shares of the property. When a joint tenant dies, title 
passes by operation of law to surviving owner(s). Similar to tenancy in common, joint tenants can 
sell or transfer their interest in the property separately from the other joint tenants. In these 
circumstance ownership reverts to tenancy in common.

13
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Ownership of Property after 
the Death of the Borrower

Tenancy by the Entirety

• This form of ownership may only be held by spouses, and applies to all deeds taken by spouses in 
which the kind of tenancy is silent. Under a tenancy by the entirety, each spouse owns 100% of the 
property, and upon the death of one spouse, the other spouse owns the property free and clear of 
any encumbrances that may have been caused by the other spouse. In New York, a tenancy by the 
entirety cannot be partitioned by third parties. In addition, neither spouse can transfer their interest 
in the property without the consent and cooperation of the other spouse. Finally, a tenancy by the 
entirety is terminated by divorce and reverts to tenancy in common.

See EPTL § 6-2.2

Life Estates

• A life estate creates an ownership interest in a property that lasts for the life of the life tenant. The 
life tenant is allowed to possess and use the property, can collect rents and profits, during their 
lifetime. The life tenant is responsible for the costs of maintaining the property. The remainder 
owner(s) take legal ownership upon the death of the life tenant. The remainder owner(s) also do not 
have the right to use the property or collect income generated by the property, and are not 
responsible for taxes, insurance or maintenance, while the life tenant is alive. Life estate deeds can 
be an effective estate planning tool and we will discuss this in more detail later. 

14
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Recap: Steps to be taken upon 
Death of the Borrower

1. Review title to the real property, determine if the property passes 
through the decedent’s estate or if it transfers by operation of law.

2. Review the note to determine which parties are responsible for the 
payment of the loan.

3. Assess whether the borrower died testate (with a Will) or intestate 
(without a Will).

4. Determine which persons need to be served with notice of the 
foreclosure or substituted as a party in the foreclosure action.

5. Determine who are the beneficiaries of the borrower’s estate.  

15
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Testacy vs. Intestacy

Testacy – Probate Proceedings – Letters Testamentary:

� If a decedent has a valid Will, the decedent is said to die testate. 

• The executor/successor executor named in the decedent’s Will must offer the 
Will for probate in the Surrogate’s Court in the county in which the Decedent 
was domiciled at the time of his death.

• All of the decedent’s distributees, irrespective of whether or not they are 
named in the Will as beneficiaries of the decedent’s estate, are entitled to 
notice that the decedent’s Will is being offered for probate. 

• After jurisdiction has been obtained over all of the interested parties and the 
executor nominated in the Will has been granted Letters Testamentary, the 
executor is charged with collecting and marshalling the decedent’s estate in 
accordance with the terms of the Decedent’s Will. 

16
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Testacy vs. Intestacy

Intestacy (Decedent died without a Will) 

Administration Proceedings 

Letters of Administration: 

• If a decedent died without leaving a valid Will, the decedent is said to have 
died intestate, and the decedent’s estate passes through intestacy to the 
decedent’s distributees. 

÷ The distributees of a decedent’s estate are set by statute pursuant to 
EPTL § 4-1.1

÷ Eligibility to serve as the administrator of a decedent’s estate is set by 
SCPA  § § 1001-1002

17
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Definitions of Important Terms
1. Intestate: When a person dies without a will. 

2. Testate: When a person dies with a will 

3. Administration Proceeding: A proceeding to appoint a legal representative, known as an 
administrator, to administer the estate of a person who dies without a Will. 

4. Probate Proceeding:  A surrogate court proceeding to administer the property of a person who 
dies with a will. The legal representative of the estate here is called the Executor.

5. Probate Assets:  Assets held in the decedent’s name alone that do not pass by operation of law 
and that which the Executor administers in accordance with the decedent’s Will.

6. Operation of Law:  Property that passes automatically because of the way title is held in the 
property and is not affected by intestacy rules or by a Will.

7. Issue: All persons who have descended from a common ancestor.  “Issue” and “descendants” are 
synonymous, and it includes those in direct line of inheritance with the decedent, e.g., children, 
grandchildren, etc.  (Note: distinguish children from issue).  

8. Distributees: Those individuals who inherit property under intestate succession. Distributees are 
a decedent’s heirs. 

9. Beneficiaries: Everyone who receives a bequest under a Will. Specifically they are called legatees 
if they receive personal property, and devisees if they were left real property

18
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Determining Who are the Decedent’s 
Distributees – EPTL  §4-1.1

Persons Surviving the Borrower: Distribution of the Borrower’s Estate: 

• Spouse but no children from either spouse • All to the surviving spouse 

• Spouse and children • $50,000 to the surviving spouse; balance divided 
50/50 between surviving spouse and children

• No spouse but children (or children’s issue) • All to children (or their issue)

• No spouse, no children but parents • All divided equally between parents or all to the 
surviving parent 

• No spouse, no children, no parents but siblings (or 
sibling’s issue) • All to siblings or their issue, by representation 

• No spouse, no children, no parents, no siblings (or 
their issue) but one or more grandparents or issue of  
grandparents(i.e. uncles, aunts, first cousins or first  
cousins once removed)

• 50% to paternal grandparent(s) or, if neither survives, 
to their issue, by representation and 50% to maternal 
grandparent(s) or, if neither survives, to their issue, 
by representation; provided, however, that if there 
are no grandparents or their issue on one side of the 
family, the entire estate goes to the grandparents on 
the other side or their issue 

• BUT if borrower survived ONLY by first cousins once 
removed (i.e. great-grandchildren of grandparents)

• 50% to paternal first cousins once removed, per 
capita, and 50% to maternal first cousins once 
removed, per capita

19
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Determining the Distributees’ Interest

• The estate is distributed equally between distributees within the same class 

• By default, distributees of a predeceased distributee of the decedent within 
the same class get their share by representation

• The predeceased  beneficiaries’ shares at the same generation are divided equally between all 
heirs in that generation.

20
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Who is Eligible to Receive Letters of Administration

o A distributee

o A person or entity, who is not a distributee, with the 
written consent of all distributees

o Public Administrator

o Alleged creditor of the estate (rarely)

21
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Who is Not Eligible to Receive Fiduciary Letters

1. A felon
2. A non-domiciliary alien 
3. Infant 
4. Incompetent
5. Someone who does not possess the qualifications of a 

fiduciary
6. Unable to read and write – at the court’s discretion

See SCPA § 707

22
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Restoring Eligiblity to Receive Fiduciary Letters

• A person with a felony conviction who has a Certificate of Relief from 
Civil Disabilities or a Certificate of Good Conduct may be eligible for 
letters of administration.

• In NYS, applications are reviewed by the Department of Corrections 
and Community Supervision

• Certificate of Relief from Civil Disabilities: no more than one felony 
conviction 

• Certificate of Good Conduct: two or more separate felonies

• The Certificate does not remove, seal, erase or expunge the 
underlying conviction.

• Applications can be found here:

https://doccs.ny.gov/certificate-relief-good-conduct-restoration-rights

See NYS Correction Law Article 23 §§ 700 - 706

23
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Circumventing Surrogate’s Court 

• Technically, under New York State law real property vests in the 
decedent’s heirs or devisees immediately upon the decedent 
homeowner’s death. 

• Because title technically vests immediately, there are opportunities to 
transfer ownership by executing heir-at-law deed that allow heirs to 
avoid the necessity of a Surrogate’s Court proceeding.

24
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Garn St. Germain Act/Assumption of Residential 
Mortgage (12 USCS §1701j-3(d))

With respect to a real property loan secured by a lien on residential 
real property containing less than five dwelling units, including a lien 
on the stock allocated to a dwelling unit in a cooperative housing 
corporation or on a residential manufactured home, a lender may 
NOT exercise its option pursuant to a due-on-sale clause in certain 
circumstances, specifically: 

• A transfer by devise, descent or operation of law on the death of a joint 
tenant or tenant by the entirety. See 12 USCS §1701j-3(d)(3). 

• A transfer to a relative resulting from the death of a borrower. See 12 
USCS §1701j-3(d)(5). 

• A transfer where the spouse or children of the borrower become an 
owner of the property. See 12 USCS §1701j-3(d)(6). 

25
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Special Considerations for 
Distributees Receiving Government Benefits 

It is important to remember that inheritances can disrupt and/or terminate 
certain government benefits.

Social Security (SS), Social Security Disability (SSDI) and Medicare

If a recipient of SS, SSDI and/or Medicare receives an inheritance, it will not affect his or her 
benefits. SS, SSDI and Medicare are not means tested programs and an inheritance will not 
affect benefits. 

Supplemental Security Income (SSI) and Medicaid

Technically, recipients of SSI must report an inheritance,  within 10 days of the new month 
after the end of the month in which you receive the inheritance.

In order to obtain SSI you can not have assets worth more than $2,000 if you are single, or 
$3,000 if you are married. An inheritance which increases assets above these levels may 
impact SSI benefits. Fortunately, if the SSI recipient lives live in an inherited home as their 
primary residence they will not be disqualified from continuing to receive SSI benefits. 

Medicaid has strict income and resource limits, so an inheritance can make a Medicaid 
recipient ineligible for Medicaid.

26
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Identifying Homeowners 
Who Need an Estate Plan

Every homeowner who would like to control the disposition of their home after 
they are gone would benefit from estate planning.

It can be important for foreclosure advocates to identify how title to a property is 
held and consider how title would change if the owner(s) were to pass away.

• An estate plan is critical for any homeowner who holds title solely or as a 
tenant in common with others.

Consider the possibility of transferring title to the home while the homeowner is 
still alive.*

Investigate whether any of the homeowner’s heirs may receive government 
benefits or have diminished capacity. 

*Note: Always consider the existing real property tax benefits a homeowner presently receives 
before recommending any transfer of title.  Homeowners can transfer ownership of their 
interest in a property into a trust or to a family member while simultaneously preserving a life 
estate for themselves thereby preserving the owner’s ability to use their property for the rest of 
their lifetime while simultaneously preserving tax benefits like the Senior Citizen Homeowner 
Exemption (SCHE) for the property and ultimately ensuring a smooth transition of the home 
to the homeowner’s desired beneficiaries. 

27
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QUESTIONS
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What Foreclosure Prevention
Advocates Should Know

About Estate Administration

Michael Corcoran, Esq.
mcorcoran@lsnyc.org

Stacey Woods, Esq.
swoods@lsnyc.org

Funded through the New York State Attorney General Homeownership Protection Program.

Thank you for attending! If anyone has questions which were not answered today please 
feel free to reach out to us at the email addresses listed below.
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KeyCite Yellow Flag - Negative Treatment
 Distinguished by Hetelekides v. County of Ontario, N.Y.A.D. 4 Dept.,

April 30, 2021

58 A.D.3d 1
Supreme Court, Appellate Division,

First Department, New York.

Amin MARTE, Plaintiff–Respondent,
v.

Sandra GRABER, as voluntary
administrator of the estate of Herman

Graber, deceased, Defendant–Appellant.

Nov. 13, 2008.

Synopsis
Background: Inmate brought action against attorney,
alleging legal malpractice in inmate's defense, three months
after attorney's death. The Supreme Court, New York County,
Barbara R. Kapnick, J., granted inmate's motion to amend
summons and substitute voluntary administrator for the
deceased attorney and upon reargument adhered to the prior
order. Administrator appealed.

Holdings: The Supreme Court, Appellate Division,
Catterson, J., held that:

[1] inmate did not properly commence action against attorney,
and

[2] summons was never served on attorney, and thus inmate
was not entitled to amend summons pursuant to rule used to
correct irregularities.

Reversed.

Procedural Posture(s): On Appeal.

West Headnotes (3)

[1] Abatement and Revival Nature and
necessity

All orders rendered after the death of a defendant,
even in a properly commenced action, are void

until an order granting substitution. McKinney's
CPLR 1015(a).

11 Cases that cite this headnote

[2] Parties Substitution

Summons and complaint in inmate's legal
malpractice action against defense attorney were
filed after the death of attorney, and thus attorney
was never a party in the proceeding, inmate did
not properly commence action, and there was no
party for whom substitution could be effected.
McKinney's CPLR 1015(a), 1021.

17 Cases that cite this headnote

[3] Process Writ or other process or notice

Inmate was not entitled to amend summons
in order to substitute attorney's personal
representative as party, pursuant to rule generally
used to correct an irregularity, such as a mistake
in the defendant's name, the use of the wrong
name, or the use of the wrong form, where
summons was never served on attorney prior to
attorney's death. McKinney's CPLR 305(c).

4 Cases that cite this headnote

Attorneys and Law Firms

**72  Ronald Cohen, New York, for appellant.

David M. Goldberg, Amenia, for respondent.

EUGENE NARDELLI, J.P., MILTON L. WILLIAMS, JOHN
W. SWEENY, JR., JAMES M. CATTERSON, JJ.

Opinion

CATTERSON, J.

*2  Because there simply is no precedent nor any support in
New York's Civil Practice Law and Rules for a court obtaining
jurisdiction over an action “commenced” three months after
the death of the individual named as the sole defendant, we
find that the order appealed from is a nullity. The complaint
should have been dismissed by the motion court as a nullity
when the putative plaintiff, having filed a summons and
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complaint, discovered that the named defendant had died
before the filing.

*3  In or around July 2005, Amin Marte, incarcerated
and acting pro se, filed an unsigned, undated summons and
complaint alleging legal malpractice by attorney Herman
Graber. Thereafter, Marte discovered that Graber had died
on April 2, 2005, approximately three months before the filing
of the summons and complaint. Thus the action from its
inception was a nullity since it is well established that the dead

cannot be sued. See Jordan v. City of New York, 23 A.D.3d
436, 437, 807 N.Y.S.2d 595, 597 (2d Dept.2005)(“party may
not commence a legal action or proceeding against a dead
person, but must instead name the personal representative of
the decedent's estate”); see also Arbelaez v. Chun Kuei Wu,
18 A.D.3d 583, 795 N.Y.S.2d 327 (2nd Dept.2005); Laurenti
v. Teatom, 210 A.D.2d 300, 301, 619 N.Y.S.2d 754, 755 (2nd

Dept.1994) 1 .

Marte, however, moved by order to show cause for what he
termed a “stay” in order to ascertain the identity of Graber's
personal representative. The court, apparently interpreting
this as an application for an extension of the statutory 120–day
period for service, issued an ex parte order extending Marte's
time to serve. Subsequently, it issued a second ex parte order
extending the time for service through July 2006. Thus, the
court adjudicated a nullity apparently unaware that time was
not the problem in a case where the only named defendant
could never be served with the summons and complaint,
however long the plaintiff was given to do so.

[1]  Arguably, it is not clear from the record if the court was
informed in Marte's application that Herman Graber had
died prior to the filing of the summons and **73  complaint
as well as prior to service. However, even if the court at
that point believed that the summons and complaint had been
filed while Graber was alive, it, nevertheless, would have
been in error issuing any order at all since all orders rendered
after the death of a defendant, even in a properly commenced
action, are void until an order granting substitution. See CPLR

1015(a); see also Silvagnoli v. Consolidated Edison Empls.
Mut. Aid Socy., 112 A.D.2d 819, 492 N.Y.S.2d 619 (1st
Dept.1985)(the death of a party divests a court of jurisdiction
to conduct proceedings in an action until a proper substitution
has been made).

In any event, on June 7, 2006, Marte, now represented by
an attorney, moved pursuant to CPLR 1021 to substitute

Herman *4  Graber's wife, Sandra, who had been appointed
personal representative of the estate. He also moved for leave
to amend the summons pursuant to CPLR 305(c). He attached
the proposed amended summons to the motion together with
a verified amended complaint as of right alleging breach of
contract rather than legal malpractice, presumably to avoid
any statute of limitations objections.

The motion court continued to adjudicate the nullity by
granting the motion, and thus ignoring the requirement of
CPLR 1015(a) that an action be pending for the correct
application of that provision. CPLR 1015(a) provides that
“[i]f a party dies and the claim for or against him is not
thereby extinguished the court shall order substitution of the
proper parties” (emphasis added). Moreover, CPLR 1021
provides that “[a] motion for substitution may be made by
the successors or representatives of a party or by any party
” (emphasis added). The term “party” plainly indicates that an
action has already been properly commenced and is pending
and thus the court may effect substitution.

[2]  In this case, since the summons and complaint were filed
after the death of Herman Graber, Marte had not properly
commenced an action against Graber, and so Graber was
never a party in the proceeding captioned Amin Marte v.
Herman I. Graber, Index No. 402200/05. Thus, there was
no party for whom substitution could be effected pursuant to
CPLR 1015(a).

[3]  Likewise, Marte's attempt to amend the summons
pursuant to CPLR 305(c) was made in error. That provision
is generally used to correct an irregularity, for example where
a plaintiff is made aware of a mistake in the defendant's
name or the wrong name or wrong form is used. But it is
axiomatic that a motion for leave to amend follows service

of process. See Louden v. Rockefeller Ctr. N., 249 A.D.2d
25, 670 N.Y.S.2d 850 (1st Dept.1998); Ingenito v. Grumman
Corp., 192 A.D.2d 509, 596 N.Y.S.2d 83 (2d Dept.1993);

see also Stuyvesant v. Weil, 167 N.Y. 421, 60 N.E. 738
(1901). In this case, of course, process was never served on
Herman Graber (nor are we aware of any method for serving
with process those who have moved beyond the vale). Thus,
effectively there was no summons for amendment.

Subsequently, Sandra Graber filed a notice of appeal and
a motion to reargue which the plaintiff opposed. The
motion court granted the reargument but ignored Sandra
Graber's contention that the proceeding was a nullity from
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its inception. Incomprehensibly so, since the court's decision
of August 14, 2007, *5  bearing the caption of Amin Marte
against Sandra Graber, clearly reflected the fact that Herman
Graber had died on April 2, 2005, and that the only summons
and complaint filed in this case had been filed on July 6, 2005.

**74  The motion court committed further error by
acknowledging in its decision that while the initial summons
and complaint had been filed but not served, the “filed”
amended summons and complaint “appear[ed]” to have been
served by substituted service. In reality, they were merely
annexed to plaintiff's motion and not filed with the County

Clerk. See CPLR 304; Matter of Gershel v. Porr, 89
N.Y.2d 327, 653 N.Y.S.2d 82, 675 N.E.2d 836 (1996); see
also Chiacchia & Fleming v. Guerra, 309 A.D.2d 1213, 765
N.Y.S.2d 134 (4th Dept.2003), lv. denied, 2 N.Y.3d 704,
778 N.Y.S.2d 774, 811 N.E.2d 36 (2004) (plaintiff's failure
to obtain new index number could not be corrected nunc
pro tunc because there was no action pending). Perhaps,
had Marte abandoned his initial action, and properly filed a
summons and complaint by purchasing a new index number
and naming Sandra Graber, the personal representative of
Herman Graber, as defendant, the matter before us would not
be the nullity it is.

Accordingly, the order of the Supreme Court, New York
County (Barbara R. Kapnick, J.), entered August 14,
2007, which, upon reargument, adhered to a prior order,
same court and Justice, entered April 3, 2007, granting
plaintiff's motion to amend the summons and substitute
the voluntary administrator for the deceased defendant, and
denying defendant's motion to dismiss the complaint, should
be reversed, on the law, without costs, and the plaintiff's
amended summons and complaint dismissed as a nullity. The
appeal from the April 3 order should be dismissed, without
costs, as superseded by the appeal from the August 14 order.

Order, Supreme Court, New York County (Barbara R.
Kapnick, J.), entered August 14, 2007, reversed, on the
law, without costs, and plaintiff's amended summons and
complaint dismissed. Appeal from the order, same court and
Justice, entered April 3, 2007, dismissed, without costs, as
superseded by appeal from the August 14, 2007 order.

All concur.

All Citations

58 A.D.3d 1, 867 N.Y.S.2d 71, 2008 N.Y. Slip Op. 08552

Footnotes

1 It is important to acknowledge that at common law virtually all causes of action abated with the death of a
party. See e.g. Demuth v. Griffin, 253 A.D. 399, 2 N.Y.S.2d 2 (1st Dept.1938). That was the law in New York
until September 1, 1935 when the Legislature enacted a series of statutes to ameliorate the harsh effect of
the common law.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court, Appellate Division,

Second Department, New York.

Suzan JORDAN, plaintiff-respondent,
v.

CITY OF NEW YORK, defendant,
Constantinos Vassilaras, defendant-respondent,

John Hendricks, et al., appellants.

Nov. 14, 2005.

Synopsis
Background: Pedestrian brought action against property
owners for injuries resulting from defects in public sidewalk
which abutted owners' land. The Supreme Court, Kings
County, Solomon, J., denied defendants' motion for summary
judgment and defendants appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] order denying defendant's motion for summary judgment,
as related to defendant who died before action was
commenced, was nullity;

[2] owner of property abutting public sidewalk was not liable
for pedestrian's personal injuries; and

[3] tenants' use of public sidewalk to gain access to nearby
basement door did not suffice to show special use of sidewalk
by tenants.

Reversed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (3)

[1] Judgment Death of party before judgment

Judgment Defects and objections

Order denying defendant's motion for summary
judgment was nullity, where defendant died
before action was commenced and no
representative of his estate had been appointed at
time action was commenced. McKinney's CPLR
1015(a).

34 Cases that cite this headnote

[2] Municipal Corporations Liabilities of
Abutting Owners

Municipal Corporations Violation of
ordinance or regulation

Owner of property abutting public sidewalk
was not liable for pedestrian's personal injuries
resulting from defect in public sidewalk; owner
and her commercial tenants did not create
condition complained of, owner and tenants did
not cause defective condition to occur through
special use of sidewalk abutting property, and
no statute or ordinance conferred liability upon
owner.

5 Cases that cite this headnote

[3] Municipal Corporations Liabilities of
Abutting Owners

Commercial tenants' use of public sidewalk
abutting landlord's property to gain access to
nearby basement door did not suffice to show
special use of sidewalk by tenants, and thus
landlord was not liable for personal injuries
incurred by pedestrian who fell on sidewalk.

4 Cases that cite this headnote
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Opinion
*436  In an action to recover damages for personal injuries,

the defendants John Hendricks and Helen Hendricks appeal
from so much of an order of the Supreme Court, Kings County
(Solomon, J.), dated November 12, 2004, as denied those
branches of their motion which were for summary judgment
dismissing the complaint and the cross claim of the defendant
Constantinos Vassilaras insofar as asserted against them.

ORDERED that the appeal purportedly taken by the
defendant John Hendricks is dismissed on the ground that the
order is a nullity as against that defendant, as that defendant
died before the commencement of this action, the portion of
the order which denied that branch of the motion purportedly
made by the deceased defendant is vacated, and the complaint
and the cross claim of the defendant Constantinos Vassilaras
insofar as asserted against the defendant John Hendricks is
dismissed; and it is further,

ORDERED that the order is reversed insofar as appealed
from by the defendant Helen Hendricks, on the law, those
branches of the motion which were for summary judgment
dismissing the complaint and the cross claim of the defendant
Constantinos Vassilaras insofar as asserted against that
defendant are granted, the complaint and the cross claim of the
defendant Constantinos Vassilaras insofar as asserted against
the defendant Helen Hendricks are dismissed, and the action
is severed against the defendants City of New York and
Constantinos Vassilaras; and it is further,

ORDERED that one bill of costs is awarded to the defendant
Helen Hendricks.

[1]  *437  Although John Hendricks was named as a
party defendant in the instant **597  action, he died
before the action was commenced and no representative
of his estate had been appointed at the time the plaintiff
purportedly commenced this action against him. In addition,
no substitution by a legal representative took place as required
by CPLR 1015(a). A party may not commence a legal action
or proceeding against a dead person, but must instead name
the personal representative of the decedent's estate. Nor
can a party enter a personal judgment against a decedent
(see EPTL 11–3.1; 100 W. 72nd St. Assoc. v. Murphy, 144
Misc.2d 1036, 1040, 545 N.Y.S.2d 901; see also Dime Sav.
Bank of N.Y. v. Luna, 302 A.D.2d 558, 755 N.Y.S.2d 300;
Laurenti v. Teatom, 210 A.D.2d 300, 301, 619 N.Y.S.2d

754). Under these circumstances, the order appealed from,
insofar as it purports to affect the defendant John Hendricks,
was a nullity and this court has no jurisdiction to hear and
determine that purported appeal (see Campbell v. Dutton
Stor. Distrib. Co., 240 A.D.2d 690, 691, 660 N.Y.S.2d 34;
Halperin v. Waldbaum's Supermarket, 236 A.D.2d 514, 515,
653 N.Y.S.2d 686; Bossert v. Ford Motor Co., 140 A.D.2d
480, 480–481, 528 N.Y.S.2d 592).

[2]  [3]  With respect to the cause of action asserted against
the defendant Helen Hendricks (hereinafter Hendricks),
absent the existence of a statute or ordinance imposing
liability (see e.g. Administrative Code of City of New York §
7–210), she may not be held liable, as an abutting landowner,
to a passerby on a public sidewalk for injuries resulting
from defects in that public sidewalk unless she either created
the defect or caused it to occur because of some special
use (see Zektser v. City of New York, 18 A.D.3d 869, 796
N.Y.S.2d 656; Guzov v. Manor Lodge Holding Corp., 13
A.D.3d 482, 483, 787 N.Y.S.2d 84). Hendricks established
her entitlement to judgment as a matter of law by proof
that neither she nor any of her tenants created the condition
complained of, or made a special use of the sidewalk abutting
her property as a driveway for delivery trucks (see generally

Kaufman v. Silver, 90 N.Y.2d 204, 207–208, 659 N.Y.S.2d
250, 681 N.E.2d 417; Balsam v. Delma Eng'g Corp., 139
A.D.2d 292, 298–299, 532 N.Y.S.2d 105; cf. Vyadro v. City
of New York, 2 A.D.3d 519, 520–521, 767 N.Y.S.2d 871;
Dos Santos v. Peixoto, 293 A.D.2d 566, 742 N.Y.S.2d 66;

Peretich v. City of New York, 263 A.D.2d 410, 411, 693
N.Y.S.2d 576). The plaintiff's opposition constituted nothing
but speculation, and was thus insufficient to raise a triable
issue of fact (see Guzov v. Manor Lodge Holding Corp.,
supra ). Contrary to the plaintiff's contention, the mere fact
that Hendricks's commercial tenant used the sidewalk to gain
access to a nearby basement door was insufficient to establish
the existence of a special use (see Tyree v. Seneca Ctr.–Home
Attendant Program, 260 A.D.2d 297, 689 N.Y.S.2d 61; cf. Yee
v. Chang Xin Food Mkt., 302 A.D.2d 518, 755 N.Y.S.2d 262).

In light of the foregoing, we do not reach the parties' other
*438  contentions.

All Citations
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18 A.D.3d 583
Supreme Court, Appellate Division,

Second Department, New York.

Guillermo ARBELAEZ, appellant,
v.

CHUN KUEI WU, et al., defendants;
Allstate Insurance Company, nonparty-respondent.

May 16, 2005.

Synopsis
Background: Plaintiff brought action to recover damages
for personal injuries sustained in automobile accident. The
Supreme Court, Kings County, Barasch, J., denied plaintiff's
motion to appoint temporary representative of deceased
defendant's estate and granted cross-motion by defendant's
nonparty insurer to dismiss complaint insofar as asserted
against defendant. Plaintiff appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] action was nullity insofar as asserted against deceased
defendant, and

[2] insurer was not equitably estopped from relying on bar of
statute of limitations to obtain dismissal of complaint.

Affirmed.

Procedural Posture(s): On Appeal; Motion to Dismiss.

West Headnotes (4)

[1] Executors and Administrators Time
Within Which Actions Against Executors or
Administrators Are Prohibited

Plaintiff is unable to commence an action
during the period between the death of a
potential defendant and the appointment of a
representative of potential defendant's estate.

8 Cases that cite this headnote

[2] Executors and Administrators Bar of
Actions Against Executors and Administrators
in General

Action brought by plaintiff to recover damages
for personal injuries sustained in automobile
accident was nullity insofar as asserted against
defendant who died prior to commencement of
action, given that period of limitation within
which to gain jurisdiction over defendant's estate
had run by the time plaintiff sought appointment
of representative of defendant's estate.

11 Cases that cite this headnote

[3] Executors and Administrators Averment
of Jurisdictional Facts

That attorney hired by insurance carrier
for insured who died prior to plaintiff's
commencement of personal injury action arising
from automobile accident answered complaint
purportedly on insured's behalf, without raising
jurisdictional defense, did not confer jurisdiction
over insured's estate.

1 Cases that cite this headnote

[4] Limitation of Actions Estoppel to Rely on
Limitation

Nonparty insurance carrier was not equitably
estopped from relying on bar of statute of
limitations to obtain dismissal of complaint in
personal injury action arising from automobile
action that was commenced against insured after
his death, given that plaintiff was aware of
insured's death for almost two years before
statute of limitations expired, but failed to
seek remedy of petitioning surrogate's court for
appointment of public administrator as personal
representative of insured's estate. McKinney's
SCPA 1002.

3 Cases that cite this headnote
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**328  Eric H. Green, New York, N.Y. (Elliot Pasik of
counsel), for appellant.

Leahey & Johnson, P.C., New York, N.Y. (Peter James
Johnson, Jr., and James P. Tenney of counsel), for nonparty-
respondent.

DAVID S. RITTER, J.P., DANIEL F. LUCIANO, WILLIAM
F. MASTRO, and PETER B. SKELOS, JJ.

Opinion
*583  In an action to recover damages for personal injuries,

the plaintiff appeals from an order of the Supreme Court,
Kings County (Barasch, J.), dated May 14, 2004, which
denied his motion, inter alia, to appoint a temporary
representative of the estate of the defendant Albert G. Foster,
and granted the cross motion of Allstate Insurance Company
to dismiss the complaint insofar as asserted against Foster.

ORDERED that the order is affirmed, with costs.

On January 26, 2001, the plaintiff commenced this action
to recover damages for personal injuries he sustained in an
automobile accident which occurred on December 1, 1998.
The plaintiff purportedly served the defendant Albert G.
Foster by so-called “nail and mail” service. However, Foster
had died on December 16, 1999, prior to the commencement
of the action. Correspondence in the record establishes that by
July 20, 2001, the plaintiff learned of Foster's death from the
attorney retained by Allstate Insurance Company (hereinafter
Allstate), Foster's insurance carrier, to represent him.

Thereafter, the attorney hired by Allstate submitted an answer
to the complaint, apparently as a condition to the plaintiff
stipulating to vacate a default judgment which the plaintiff
had obtained against Foster. No personal representative of
Foster's estate was ever appointed, and the plaintiff never
petitioned the Surrogate's Court, pursuant to SCPA 1002, for
the appointment of the Public Administrator as the personal
representative of the estate.

*584  In February 2004 the plaintiff moved, inter alia, to
appoint a representative of Foster's estate to defend the action.
Allstate cross-moved to dismiss the action insofar as asserted

against him, contending that the action against Foster was a
nullity, since he had died before it was commenced, **329
and the time within which to commence an action against a
representative of Foster's estate– a total of 4 1/2 years with
the 18–month toll provided by CPLR 210[b], had expired.

In the order on appeal, the Supreme Court denied the motion,
granted the cross motion, and dismissed the complaint insofar
as asserted against Foster. We affirm.

[1]  [2]  [3]  “[A] plaintiff is unable to commence an action
during the period between the death of a potential defendant
and the appointment of a representative of the estate”
(Laurenti v. Teatom, 210 A.D.2d 300, 301, 619 N.Y.S.2d 754).
Therefore the action, insofar as asserted against Foster, was a
nullity. The fact that the attorney hired by Allstate to defend
the action answered the complaint, purportedly on Foster's
behalf, without raising a jurisdictional defense, did not confer
jurisdiction over Foster's estate (id.). By the time the plaintiff
sought the appointment of a representative of Foster's estate,
the period of limitation within which to gain jurisdiction over
the estate had run.

[4]  Moreover, we reject the plaintiff's contention that it is
inequitable to dismiss the complaint based on the statute of
limitations. The record clearly establishes that the plaintiff
was aware of Foster's death for almost two years before
the statute of limitations expired but failed to seek “[t]he
remedy for a plaintiff who faces the running of the Statute
of Limitations under these circumstances [which] is to
petition the Surrogate's Court pursuant to SCPA 1002 for
the appointment of the Public Administrator as the personal
representative of the estate” (id. at 301, 619 N.Y.S.2d 754).
Accordingly, Allstate was not estopped from relying on the
bar of the statute of limitations, and the complaint was
properly dismissed insofar as asserted against Foster (see
Matre v. Erie County Pub. Admn'r., 283 A.D.2d 1025, 724
N.Y.S.2d 248; Public Serv. Mut. Ins. Co. v. Joyce, 182 A.D.2d
535, 582 N.Y.S.2d 1016).

The plaintiff's remaining contentions are without merit.

All Citations

18 A.D.3d 583, 795 N.Y.S.2d 327, 2005 N.Y. Slip Op. 03980
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210 A.D.2d 300
Supreme Court, Appellate Division,

Second Department, New York.

Anthony LAURENTI, et al., Respondents,
v.

Doris TEATOM, et al., Appellants.

Dec. 12, 1994.

Synopsis
Motorist injured in rear-end collision brought action against
following driver and driver's mother, who was passenger
in and owner of automobile. After mother had died, driver
moved for summary judgment based on statute of limitations
and motorist cross-moved for summary judgment as to
liability. The Supreme Court, Suffolk County, Tanenbaum,
J., denied driver's motion and granted motorist's. Driver
appealed, and the Supreme Court, Appellate Division, held
that: (1) court has authority to issue order for expedient
service where defendant dies prior to commencement of
action; but (2) service of pleadings on mother's insurance
carrier after mother's death but prior to appointment of
personal representative did not confer jurisdiction over
mother's estate as would prevent running of statute of
limitations; (3) driver was not precluded by status as
codefendant from asserting defense of statute of limitations
even though service upon mother's insurance carrier was
made within limitations period applicable to action against
driver; and (4) motorist could not take advantage of 60–day
toll of statute of limitations by delivering summons to county
clerk.

Reversed and complaint dismissed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (5)

[1] Executors and Administrators Process
and Appearance

Trial court has authority to issue order for
expedient service where defendant dies prior to
commencement of action. McKinney's CPLR
308, subd. 5.

[2] Executors and Administrators Time
Within Which Actions Against Executors or
Administrators Are Prohibited

Plaintiff may not commence action during
period between death of potential defendant and
appointment of representative of estate; remedy
for plaintiff who faces running of statute of
limitations is to petition Surrogate's Court for
appointment of Public Administrator as personal
representative of estate. McKinney's SCPA 1002.

15 Cases that cite this headnote

[3] Limitation of Actions Death of Person
Liable

Service of pleadings on insurance carrier of
motorist involved in automobile accident under
order for expedient service after motorist died
prior to commencement of action and before
personal representative for estate of motorist had
been appointed did not confer jurisdiction over
estate as would prevent running of statute of
limitations. McKinney's CPLR 308, subd. 5.

6 Cases that cite this headnote

[4] Limitation of Actions Effect as to Persons
Not Parties

Motorist against whom personal injury action
was brought was not precluded by his status
as codefendant with his mother, who owned
automobile and was passenger at time of
accident, from asserting defense of statute of
limitations, even though service upon insurance
carrier of mother was made within limitations
period applicable to action against motorist.

McKinney's CPLR 203(b), par. 1.

[5] Limitation of Actions Service of Process

Plaintiff could not take advantage of 60–day toll
of statute of limitations under court rules by
delivering summons to county clerk where there
was no evidence that defendant lived, worked, or
did business in county and action did not arise in

county. McKinney's CPLR 203(b), par. 5.
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**755  Arlene Zalayet, Mineola (Robert T. Baer and Robert
A. Schultz, on the brief), for appellants.

Before O'BRIEN, J.P., and JOY, FRIEDMANN and
KRAUSMAN, JJ.

Opinion

MEMORANDUM BY THE COURT.

*300  In an action to recover damages for personal injuries,
etc., the defendants appeal from an order of the Supreme
Court, Suffolk County (Tanenbaum, J.), dated December 15,
1992, which denied their motion for summary judgment
dismissing the complaint as barred by the Statute of
Limitations and granted the plaintiffs' cross motion for
summary judgment on the issue of liability.

ORDERED that the order is reversed, on the law, with costs,
the defendants' motion is granted, the plaintiffs' cross motion
is denied, and the complaint is dismissed.

This action involves an automobile accident in which the
plaintiffs' automobile was struck from behind by a car driven
by the defendant John Teatom III and owned by his mother,
the defendant Doris Teatom. The accident occurred on May
31, 1987, and Doris Teatom died in August 1987. The
plaintiffs discovered that no personal representative had been
appointed for Doris Teatom's estate, and they were unable
to locate John Teatom III in order to serve him personally.
The plaintiffs obtained an order permitting expedient service
pursuant to CPLR 308(5) on Doris Teatom's insurance carrier
and served the carrier on July 26, 1990.

[1]  There is no dispute that, with the 18–month toll provided
in CPLR 210(b), the Statute of Limitations as to Doris
Teatom *301  expired on November 30, 1991, after the

carrier was served (see, Glamm v. Allen, 57 N.Y.2d 87, 95,
453 N.Y.S.2d 674, 439 N.E.2d 390). We disagree with the
defendants' contention that a court does not have the authority
to issue an order for expedient service where a defendant
dies prior to commencement of the action (see, e.g., Mitchell

v. Mastroianni, 154 Misc.2d 448, 585 N.Y.S.2d 678). We
nevertheless conclude that the court erred in denying the
defendants' motion to dismiss the complaint as barred by the
Statute of Limitations.

[2]  [3]  There is no dispute that no personal representative
of Doris Teatom's estate was ever appointed, and the Statute
of Limitations had expired when the defendants moved
to dismiss the complaint. Since a plaintiff is unable to
commence an action during the period between the death of
a potential defendant and the appointment of a representative
of the estate, service of the pleadings on Doris Teatom's
insurance carrier pursuant to CPLR 308(5) did not confer
jurisdiction over her estate. The remedy for a plaintiff who
faces the running of the Statute of Limitations under these
circumstances is to petition the Surrogate's Court pursuant to
SCPA 1002 for the appointment of the Public Administrator
as the personal representative **756  of the estate (see
generally, 1 Weinstein–Korn–Miller, NYCivPrac, ¶ 210.04;
see also, 100 W. 72nd St. Assocs. v. Murphy, 144 Misc.2d
1036, 545 N.Y.S.2d 901; Stephens v. Victory Mem. Hosp., 142
Misc.2d 61, 535 N.Y.S.2d 949).

[4]  [5]  As jurisdiction was not obtained over Doris Teatom
within the Statute of Limitations period applicable to her, John
Teatom III was not precluded by his status as a codefendant
united in interest with Doris Teatom from raising this defense

(cf., CPLR 203[b][1] ). The Statute of Limitations as
to him expired three years from the date of the accident,
and service upon the insurance carrier in July 1990 was
therefore untimely. The plaintiffs could not take advantage
of the 60–day toll of the Statute of Limitations pursuant to

CPLR 203(b)(5) by delivering the summons to the Queens
County Clerk in May 1990 as the evidence established
that John Teatom III did not live, work, or do business
in Queens County, nor did the cause of action arise there

(see, e.g., Maldonado v. Long Is. Jewish Med. Center, 156
A.D.2d 431, 548 N.Y.S.2d 548). Accordingly, the complaint
is dismissed as to both defendants.

In view of our determination, we need not reach the
defendants' remaining contention.

All Citations
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McKinney's Consolidated Laws of New York Annotated
Estates, Powers and Trusts Law (Refs & Annos)

Chapter 17-B. Of the Consolidated Laws
Article 1. General Provisions (Refs & Annos)

Part 2. Definitions (Refs & Annos)

McKinney's EPTL § 1-2.5

§ 1-2.5 Distributee

Currentness

A distributee is a person entitled to take or share in the property of a decedent under the statutes governing descent and
distribution.

Credits
(L.1966, c. 952.)

Editors' Notes

PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

The persons entitled to inherit the estate of an intestate decedent, determined by EPTL 4-1.1 (the statute “governing
descent and distribution”), are the decedent's “distributees,” as this section defines the word. At early common law,
the words “heirs” and “next of kin” caused some confusion, to quell which the legislature enacted the predecessor to
EPTL 2-1.1 by L.1938, c. 181. It provided that when such words as “heirs” and “next of kin” are used, they should
be read to mean “distributees.”

The definition of a distributee is discussed in the Fifth Report of the Temporary State Commission on the
Modernization, Revision and Simplification of the Law of Estates, Leg. Doc. (1966) No. 19, March 31, 1966, at p. 234.

REVISERS' NOTES

Source: DEL §§ 47-c, 81.

Changes: None

Comments: This section re-enacts the substance of DEL § 47-c and the last sentence of DEL § 81 without change.

Relevant Additional Resources
Additional Resources listed below contain your search terms.
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CROSS REFERENCES

Heirs at law and next of kin, defined, see EPTL § 2-1.1.

RESEARCH REFERENCES

Treatises and Practice Aids

1 Harris New York Estates: Probate, Administration and Litigation § 1:15 (6th ed.), Importance of Definitions in Estate Matters--
Definitions in EPTL.

Notes of Decisions containing your search terms (0)
View all 7

McKinney's E. P. T. L. § 1-2.5, NY EST POW & TRST § 1-2.5
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Compilation of Codes, Rules and Regulations of the State of New York
Title 22. Judiciary

Subtitle A. Judicial Administration.
Chapter II. Uniform Rules for the New York State Trial Courts

Part 207. Uniform Rules for the Surrogate's Court (Refs & Annos)

22 NYCRR 207.16

Section 207.16. Petitions for probate and administration; proof of distribution; family tree

Currentness

(a) All petitions for probate or administration shall:

(1) contain the information required by SCPA 304;

(2) contain an estimate of the gross estate of the decedent passing by will or intestacy, separately showing the values of
personal and real property, gross rents for a period of 18 months and information about any cause of action for personal
injury or wrongful death; and

(3) indicate whether any distributee is a non-marital child or the issue of a non-marital person under EPTL 4-1.2(a)(1) or (2).

(b) Whenever, in a petition for probate or administration, a party upon whom the service of process is required is a distributee
whose relationship to decedent is derived through another person who is deceased, the petition must either:

(1) show the relationship of the distributee to decedent and the name and relationship of each person through whom such
distributee claims to be related to decedent; or

(2) have annexed a family tree table or diagram showing the name, relationship and date of death of each person through
whom such distributee claims to be related to the decedent, which table or diagram shall be supported by an affidavit of
a person having knowledge of the contents thereof.

(c) If the petitioner alleges that the decedent was survived by no distributee or only one distributee, or where the relationship of
distributees to the decedent is grandparents, aunts, uncles, first cousins or first cousins once removed, proof must be submitted
to establish:

(1) how each such distributee is related to the decedent; and

(2) that no other persons of the same or a nearer degree of relationship survived the decedent.

28

http://www.westlaw.com/Browse/Home/Regulations/NewYorkRegulations?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/NewYorkRegulations?guid=IE38CCB2158C811EA8654005056BDB313&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/NewYorkRegulations?guid=IE38CCB2258C811EA8654005056BDB313&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/NewYorkRegulations?guid=IE399EAA258C811EA8654005056BDB313&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/NewYorkRegulations?guid=IE39D944158C811EA8654005056BDB313&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYADCT22SUBTACIIPT207R)&originatingDoc=I2C3620B0BDA211DE9F5ECEFD6C354282&refType=CM&sourceCite=22+NYCRR+207.16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1012997&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000142&cite=NYSRCTPS304&originatingDoc=I2C3620B0BDA211DE9F5ECEFD6C354282&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000077&cite=NYEPS4-1.2&originatingDoc=I2C3620B0BDA211DE9F5ECEFD6C354282&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381


Section 207.16. Petitions for probate and administration; proof..., 22 NY ADC 207.16

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

Unless otherwise allowed by the court, the proof submitted pursuant to this subdivision must be by an affidavit or testimony of
a disinterested person. Unless otherwise allowed by the court, if only one distributee survived the decedent, proof may not be
given by the spouse or children of the distributee. The proof shall include as an exhibit a family tree, table or diagram, except
no such table or diagram shall be required if the distributee is the spouse or only child of the decedent.

(d) If the petitioner alleges that any of the distributees of the decedent or others required to be cited are unknown or that the names
and addresses of some persons who are or may be distributees are unknown, petitioner must submit an affidavit showing that
he or she has used due diligence in endeavoring to ascertain the identity, names and addresses of all such persons. Compliance
with this due diligence requirement is not intended to burden the estate with costly or overly time-consuming searches. Absent
special circumstances, the affidavit will be deemed to satisfy the requirement of due diligence if it indicates the results obtained
from among the following:

(1) examination of decedent's personal effects, including address books;

(2) inquiry of decedent's relatives, neighbors, friends, former business associates and employers, the post office and
financial institutions;

(3) correspondence to the last known address of any missing distributees;

(4) correspondence or telephone calls to, or internet search for, persons of same or similar name in the area where the
person being sought lived;

(5) examination of the records of the Motor Vehicle Bureau and Board of Elections of the state or county of the last-known
address of the person whose whereabouts is unknown.

In probate proceedings, the court may accept, in lieu of the above, an affidavit by decedent setting forth the efforts that he or
she made to ascertain relatives.

(e) If a person requesting letters to administer an estate as sole executor or administrator is also an attorney admitted in this
State, he or she shall file with the petition requesting letters a statement disclosing:

(1) that the fiduciary is an attorney;

(2) whether the fiduciary or the law firm with which he or she is affiliated will act as counsel; and

(3) if applicable, that the fiduciary was the draftsperson of a will offered for probate with respect to that estate.

Credits
Sec. filed Jan. 9, 1986; amds. filed: Jan. 12, 1998; April 1, 1998; Oct 5, 2000 eff. Oct. 3, 2000. Amended (d).

29



Section 207.16. Petitions for probate and administration; proof..., 22 NY ADC 207.16

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

Current with amendments included in the New York State Register, Volume XLIII, Issue 35 dated September 1, 2021. Some
sections may be more current, see credits for details.

N.Y. Comp. Codes R. & Regs. tit. 22, § 207.16, 22 NY ADC 207.16

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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64 A.D.3d 539
Supreme Court, Appellate Division,

Second Department, New York.

FINANCIAL FREEDOM SENIOR
FUNDING CORPORATION, etc., appellant,

v.
Steven ROSE, as heir to the estate of Jack

Rose, et al., respondents, et al., defendants.

July 7, 2009.

Synopsis
Background: In its action to foreclose mortgage, mortgagee
appealed from order of the Supreme Court, Queens County,
Rosengarten, J., denying its motion for summary judgment on
issue of liability against heirs to estate of deceased mortgagor
and directed mortgagee to join mortgagor's estate.

Holdings: The Supreme Court, Appellate Division, held that:

[1] there was no need to join mortgagor's estate, as he died
intestate and complaint did not seek deficiency judgment, but

[2] mortgagor's alleged incompetence at time subject loan
was executed and mortgagee's alleged actual or reasonable
knowledge of that incompetence, would, if both proven,
constitute basis to void transaction.

Affirmed as modified.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (2)

[1] Mortgages and Deeds of Trust Heirs and
survivors

There was no need to join now-deceased
mortgagor's estate in foreclosure action against
his heirs, as he died intestate and complaint did
not seek deficiency judgment.

10 Cases that cite this headnote

[2] Mortgages and Deeds of Trust Particular
cases

Heirs' allegation that now-deceased mortgagor
was incompetent when he executed loan that
was subject of foreclosure proceeding, and that
mortgagee knew or should have known of the
incompetence, if both proven, would constitute
basis to void subject transaction.

1 Cases that cite this headnote

Attorneys and Law Firms

**547  Rosicki, Rosicki & Associates, P.C., Plainview, N.Y.
(Edward Rugino of counsel), for appellant.

David A. Smith (Geisler & Gabriele, LLP, Port Jefferson, N.Y.
[Lori A. Marano] of counsel), for respondent Steven Rose, as
heir to the estate of Jack Rose.

ROBERT A. SPOLZINO, J.P., ANITA R. FLORIO, JOSEPH
COVELLO, and RANDALL T. ENG, JJ.

Opinion
*539  In an action to foreclose a mortgage, the plaintiff

appeals, as limited by its brief, from stated portions of an
order of the Supreme Court, Queens County (Rosengarten,
J.), dated April 2, 2007, which, inter alia, denied its motion
for summary judgment on the issue of liability against the
defendants Steven Rose, as heir to the estate of Jack Rose,
and Debra Rosenberg, as heir to the estate of Jack Rose, and
directed the plaintiff to join the estate of the now-deceased
mortgagor, Jack Rose.

ORDERED that the order is modified, on the law, by deleting
the provision thereof directing the plaintiff to join the estate of
the now-deceased mortgagor, Jack Rose, and adding thereto a
provision that the denial of the plaintiff's motion for summary
judgment is without prejudice to renewal upon completion
of discovery; as so modified, the order is affirmed insofar as
appealed from, without costs or disbursements.

[1]  There was no need to join the estate of the now-deceased
mortgagor, the father of the respondents Steven Rose and
Debra Rosenberg, as it appears that he died intestate and
the complaint does not seek a deficiency judgment (see
Countrywide Home Loans, Inc. v. Keys, 27 A.D.3d 247, 811
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N.Y.S.2d 362; Winter v. Kram, 3 A.D.2d 175, 159 N.Y.S.2d
417).

[2]  However, the Supreme Court properly denied summary
judgment to the plaintiff, although the motion should have
been denied without prejudice to renewal upon completion
of discovery. The respondents alleged that the now-deceased
mortgagor was incompetent when he executed the subject
loan, and that the plaintiff knew or should have known of
the incompetence, which, if both facts are proven, would

constitute a basis to void this transaction (see Ortelere v.
Teachers' Retirement Bd., 25 N.Y.2d 196, 303 N.Y.S.2d 362,

250 N.E.2d 460; Matter of Loretta I., 34 A.D.3d 480, 824

N.Y.S.2d 372; see generally Peterson v. Spartan Ind., 33
N.Y.2d 463, 465–466, 354 N.Y.S.2d 905, 310 N.E.2d 513;
Matter of People v. Jaguar Sales, *540  LLC, 61 A.D.3d
872, 876 N.Y.S.2d 884; Benfeld v. Fleming Props., LLC, 38
A.D.3d 814, 831 N.Y.S.2d 338; Ying Jun Chen v. Lei Shi, 19
A.D.3d 407, 796 N.Y.S.2d 126). Since the respondent Steven
Rose set out a sufficient basis for his inability to include
medical evidence as to the decedent's mental capacity in his
opposition papers, further discovery was warranted.

All Citations

64 A.D.3d 539, 883 N.Y.S.2d 546, 2009 N.Y. Slip Op. 05745

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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40 Misc.3d 1223(A)
Unreported Disposition

(The decision is referenced in
the New York Supplement.)

Supreme Court, Suffolk County, New York.

EVERHOME MORTGAGE COMPANY
f/k/a Alliance Mortgage Co., Plaintiff,

v.
Virgilio Paul SIRIGNANO, New York State
Department of Taxation and Finance, United
States of America, Internal Revenue Service,

“John Does” and “Jane Does”, said names being
fictitious, parties intended being possible tenants

or occupants of premises, and corporations,
other entities or persons who claim, or may

claim, a lien the premises, Defendants.

No. 8479/2010.
|

Aug. 5, 2013.

Attorneys and Law Firms

Rosicki, Rosicki & Assoc., PC, Plainview, for Plaintiff.

Virgilio Paul Sirignano c/o David Harrow, Deer Park.

Opinion

THOMAS F. WHELAN, J.

*1  Upon the following papers numbered 1 to 5 read
on this motion for accelerated judgments, deletion and/or
substitution of parties and caption amendments to reflect
same and the appointment of a referee to compute; Notice of
Motion/Order to Show Cause and supporting papers 1–4; 5;
Notice of Cross Motion and supporting papers; Answering
Affidavits and supporting papers; Replying Affidavits and
supporting papers; Other; (and after hearing counsel in
support and opposed to the motion, it is

ORDERED that this motion (# 001) by the plaintiff for
accelerated judgments against the defendants, the substitution
of persons for the mortgagor defendant and deletion of the
unknown defendants and the appointment of a referee to
compute amounts due under the mortgage which is the subject
of this action is considered under CPLR Articles 10 and 30,

RPAPL 1321 and relevant provisions of the EPTL and SPCA
and is denied.

The plaintiff commenced this action to foreclose a September
22, 2000 “Home Equity Conversion Mortgage” given by
Arline Sirignano and Virgilio Paul Sirignano to secure an
adjustable rate note executed on that same date to BNY
Mortgage Company, LLC. Neither the note nor the mortgage
recite the amount of the loan but instead reference a Home
Equity Conversion Loan Agreement that is not part of the
record in this proceeding. The mortgage does, however,
state that the principal thereof shall not exceed $192,000 as
purportedly set forth in that Home Equity Conversion Loan
Agreement that is not before the court. Also executed on that
date by the mortgagors was a second conversion mortgage in
favor of the United States Secretary of Housing and Urban
Development. The plaintiff alleges that a default occurred
under the first mortgage in December of 2008, upon the death
Virgilio Paul Sirignano, who was predeceased by his wife
and co-mortgagor by some nine months. This event is alleged
to constitute a default under the terms of the reverse mortgage
for which the remedy of foreclosure is available to the plaintiff
in this action.

Although the last surviving mortgagor, Virgilio Paul
Sirignano, died some sixteen months prior to the
commencement of this action, the plaintiff nevertheless
named him as a defendant. Such an undertaking puts the
plaintiff in the unenviable and impracticable position of
having to serve a dead person. Undaunted by this conundrum,
the plaintiff sent its process server to the address of the
mortgaged premises in April of 2010 where he found one,
David Harrow, to whom the process server delivered two
copies of the summons and complaint. In one of his affidavits
of service, the process server identified David Harrow as an
“heir to the estate of Virgilio Paul Sirignano”. In a second
affidavit, the process server states that he delivered a second
copy of the process papers to David Harrow on behalf of his
brother, Steven Harrow, who is likewise alleged to be an heir
to the estate of Virgilio Paul Sirignano.

*2  By answer subscribed and sworn to on April 26, 2010,
the deceased, defendant mortgagor purports to appear herein
“through David Harrow [hereinafter generally referred to as
“Defendant”] who is named in his Last Will and Testament
as the executor of his estate but who has not yet been issued
letters of administration. Having been issued a certificate
of voluntary administration by the Surrogate's Court of
Suffolk County, the defendant files a Verified Answer to the
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Plaintiff's Complaint through David Harrow, who generally
denies the allegations of said complaint”. Mr. Harrow goes
on to deny the more specific allegations in the plaintiff's
complaint and he asserts several affirmative defenses.

The plaintiff now moves for an order: (1) awarding it
summary judgment dismissing the answer of David Harrow
and for summary judgment on its complaint; (2) fixing the
defaults in answering of the non-answering defendants; (3)
substituting, by way of a caption amendment, David Harrow
and Steven Harrow as heirs to the estate of Virgilio Paul
Sirignano, in the place of the deceased defendant Virgilio
Paul Sirignano and deleting the unknown defendants listed in
the caption; and (4) appointing a referee to compute amounts
due under the subject mortgage. The motion is considered
under CPLR 1015, 1024 and EPTL 1–2.13 11–3.1 and SCPA
Article 13 and is denied.

That “the dead cannot be sued” is a well established principle

of the jurisprudence of this state (see Marte v. Graber,
58 A.D.3d 1, 867 N.Y.S.2d 71 [1st Dept 2008]; see also

Wendover Fin. Serv. v. Ridgeway, 93 A.D.3d 1156, 940
N.Y.S.2d 391 [4th Dept 2012] ). It gives rise to the maxim
that a claimant may not bring a legal action against a
person already deceased at the time of the commencement of
such action, but instead, must proceed against the personal

representative of the decedent's estate (see Jordan v. City of
New York, 23 A.D.3d 436, 807 N.Y.S.2d 595 [2d Dept 2005];
see also Outing v. Mathis, 304 A.D.2d 670, 757 N.Y.S.2d
483 [2d Dept 2003], or against those who have succeeded to
interests of the decedent that are the subject of the action (see
Bank of New York v. Stradford, 55 A.D.3d 765, 869 N.Y.S.2d
554 [2d Dept 2008]; Deutsche Bank Natl. Trust v. Torres,
24 Misc.3d 1216[A], 2009 WL 2005599 [Suffolk County,
Sup.Ct.2009] ).

Distilled from these concepts is the rule that no action
may effectively be commenced against a deceased person
subsequent to his or her death and prior to the appointment
of a personal representative (see Arbalez v. Chun Kuei Wu, 18
A.D.3d 583, 795 N.Y.S.2d 327 [2d Dept 2005]; Laurenti v.
Teatom, 210 A.D.2d 300, 619 N.Y.S.2d 754 [2d Dept 1994];
Dime Sav. Bank of New York FSB v. Luna, 302 A.D.2d 558,
755 N.Y.S.2d 300 [2d Dept.2003] ). The death of a named
defendant prior to the commencement of an action has thus
been held to render the action, insofar as asserted against
deceased defendant, a legal nullity from its inception which
leaves the Court without jurisdiction to grant any requested

relief (see Rivera v. Bruchim, 103 A.D.3d 700, 959 N.Y.S.2d

448 [2d Dept.2013]; Wendover Fin. Serv. v. Ridgeway, 93

A.D.3d 1156, 940 N.Y.S.2d 391, supra; Marte v. Graber,
58 A.D.3d 1, 867 N.Y.S.2d 71, supra; Deutsche Bank Natl.
Trust v. Torres, 24 Misc.3d 1216[A], 2009 WL 2005599
[Suffolk County, Sup.Ct.2009]; cf., GMAC Mtge. Corp. v.

Tuck, 299 A.D.2d 315, 750 N.Y.S.2d 93 [2d Dept 2002] ) 1 .

*3  That the foregoing rules are applicable to mortgage

foreclosure actions is clear (see Wendover Fin. Serv. v.
Ridgeway, 93 A.D.3d 1156, 940 N.Y.S.2d 391, supra; JP
Morgan Chase Bank, N.A. v. Rosemberg, 90 A.D.3d 713,
934 N.Y.S.2d 346 [2d Dept 2011]; Dime Sav. Bank of NY,
FSB v. Luna, 302 A.D.2d 558, 755 N.Y.S.2d 300 [2d Dept
2003] ). Due, however, to the unique nature of such actions
(see Jo Ann Homes v. Dworetz, 25 N.Y.2d 112, 302 N.Y.S.2d
799 [1969], courts have held that the personal representative
of the estate of a deceased mortgagor, who died intestate
and against whom no deficiency judgment is sought, is not
a necessary party to a mortgage foreclosure action and that
such action may be commenced or continued against the
distributees of any such intestate mortgagor (see Winter v.
Kram, 3 A.D.2d 175, 159 N.Y.S.2d 417 [2d Dept 1957];
see also Salamon Bros. Realty Corp. v. Alvarez, 22 A.D.3d
482, 802 N.Y.S.2d 705 [2d Dept 2005]; cf. Dime Sav. Bank
of NY, FSB v. Luna, 302 A.D.2d 558, 755 N.Y.S.2d 300,
supra ). Accordingly, a foreclosing plaintiff may prosecute
its claims against the distributees of a deceased mortgagor
only where said mortgagor died intestate and no deficiency
judgment is sought by the plaintiff in such action (see
Financial Freedom Senior Funding Corp. v. Rose, 64 A.D.3d
539, 883 N.Y.S.2d 546 [2d Dept 2009]; Salamon Bros. Realty
Corp. v. Alvarez, 22 A.D.2d 482, supra; Winter v. Kram, 3
A.D.2d 175, 159 N.Y.S.2d 417, supra ). Where, however,
the deceased mortgagor died testate, or where he or she
was personally liable on the mortgage note or bond and
the plaintiff seeks a deficiency judgment in its mortgage
foreclosure complaint, the plaintiff cannot proceed against
the distributees of the deceased mortgagor, but instead, must
proceed against the personal representative of the estate of

the deceased mortgagor (see Jordan v. City of New York,
23 A.D.3d 436, 807 N.Y.S.2d 595, supra; Countrywide Home
Loans, Inc. v. Keys, 27 A.D.2d 247, 811 N.Y.S.2d 362 [1st
Dept 2006]; Dime Sav. Bank of NY, FSB v. Luna, 302 A.D.2d
558, 755 N.Y.S.2d 300, supra ).
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Here, it appears that the deceased mortgagor, Virgilio Paul
Sirignano, died testate rather than intestate. Although the
mortgage debt itself is considered personalty (see Flyer v.
Sullivan, 284 A.D.2d 697, 726 N.Y.S.2d 755 [1st Dept 1954];
EPTL 13–1.1[7] ), authority over the decedent's ownership
interest in the mortgaged premises through the exercise of
his right of redemption or otherwise presumptively falls
within the province of the personal representative of his
testate estate rather than his statutory distributees (a/k/a
“heirs”). The plaintiff is thus precluded from prosecuting
its claims for foreclosure and sale against his “heirs” and,
instead, must proceed against the duly appointed executor,
administrator with the will annexed or other qualified
personal representative of his testate estate (see EPTL 1–
2.13; 11–3.1). The complaint insofar as asserted against such
deceased mortgagor is thus a nullity and the court is without
jurisdiction to grant the plaintiff the relief requested on this
motion (see Rivera v. Bruchim, 103 A.D.3d 700, 959 N.Y.S.2d

448, supra; Wendover Fin. Serv. v. Ridgeway, 93 A.D.3d

1156, 940 N.Y.S.2d 391, supra; Marte v. Graber, 58
A.D.3d 1, 867 N.Y.S.2d 71, supra ).

*4  Nor can the prosecution of this action in its current
procedural cast be saved by the plaintiff's resort to
the provisions of CPLR 1015 and 1021 which governs
substitution upon the death of a party. The substitution
provisions of CPLR 1021 may only be resorted to in cases
wherein the deceased defendant was alive at the time the

action was commenced and died thereafter (see Wendover
Fin. Serv. v. Ridgeway, 93 A.D.3d 1156, 940 N.Y.S.2d 391,

supra; Marte v. Graber, 58 A.D.3d 1, 867 N.Y.S.2d

71, supra; see also Jordan v. City of New York, 23
A.D.3d 436, 807 N.Y.S.2d 595, supra ). Similarly unavailing
are applications to amend the summons and all captions
under CPLR 305(c), since such applications must be made
subsequent to service of process upon the targeted defendant

(see Wendover Fin. Serv. v. Ridgeway, 93 A.D.3d 1156,

940 N.Y.S.2d 391, supra; Marte v. Graber, 58 A.D.3d
1, 867 N.Y.S.2d 71; cf., GMAC Mtge. Corp. v. Tuck, 299
A.D.2d 315, 750 N.Y.S.2d 93, supra ). In addition, CPLR
1024, which governs the identification of persons sued as
unknowns once their names and/or true identities become
known to the plaintiff, offers no refuge to the plaintiff in cases
such as the instant one where the deceased defendant expired

prior to commencement of the action (see Wendover Fin.
Serv. v. Ridgeway, 93 A.D.3d 1156, 940 N.Y.S.2d 391, supra

). The court thus denies the plaintiff's application for an
order “amending the caption to substitute” David Harrow
and Steven Harrow, each as heirs to the estate of deceased
defendant Virgilio Paul Sirignano, in the place of such
defendant.

Finally, the court finds that the answer served by David
Harrow may not be considered a waiver of any jurisdictional
infirmities arising under the above cited rules, as his
appointment as voluntary administrator appears insufficient
to qualify his appearance herein as the personal representative
of the estate of the deceased defendant mortgagor (see
EPTL 1–2.13; 11–3.1). Voluntary administration of estates is
governed by SCPA Article 13 and is aimed at streamlining
appointments of fiduciaries of small estates containing
personal property in need of administration. A voluntary
administrator may act only with respect to personalty,
including certain claims belonging to the decedent, in
amounts not exceeding $30,000.00 and is thus without
authority to act with respect to real property (see SCPA
§§ 1301; 1306). Although a voluntary administrator is
considered a “fiduciary” as defined in EPTL 1–2.7 and SCPA
103(2) until another is appointed (see SCPA § 1306), a
personal representative is more narrowly defined in EPTL 1–
2.7 as one to whom letters to administer the estate have issued.
Since a voluntary administrator is not issued administer the
estate of his or her decedent, such voluntary administrator
is not qualified to appear on behalf of the estate in actions

except those listed in SCPA § 1306(3) (see Graham v.
Henderson, 224 F.R.D. 59 [ND N.Y.2003] ). This foreclosure
action is not among those listed as it is “one in the nature
of a proceeding in rem to appropriate the land” (see Jo Ann
Homes v. Dworetz, 25 N.Y.2d 112, 302 N.Y.S.2d 799, 250
N.E.2d 214, supra ), which, if successful, will effect an
extinguishment of the decedent's ownership interests in the
premises absent a timely exercise of his right of redemption.
Accordingly, David Harrow, in his capacity as voluntary
administrator of the estate of the deceased, testate, defendant
mortgagor is without authority to appear herein on behalf of
such estate.

*5  In view of the foregoing, the instant motion (# 001) by the
plaintiff is denied. The proposed order appointing a referee to
compute, has been marked “not signed”.
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40 Misc.3d 1223(A), 975 N.Y.S.2d 708 (Table), 2013 WL
4007278, 2013 N.Y. Slip Op. 51285(U)

Footnotes

1 In GMAC Mtge. Corp. v. Tuck, 299 A.D.2d 315, 750 N.Y.S.2d 93 [2d Dept 2002] ), the Second Department
held that because the appointment of co-personal representatives of the estate of a deceased defendant was
in place prior to the commencement of the action and one of such representatives was served with process,
the plaintiff could proceed against them upon employment of the substitution procedures contemplated by

CPLR 1015 and 1021, even though service upon the decedent was never effected (cf., Wendover Fin.

Serv. v. Ridgeway, 93 A.D.3d 1156, 940 N.Y.S.2d 391[4th Dept 2012], supra; Marte v. Graber, 58 AD3d
1,58 A.D.3d 1, 867 N.Y.S.2d 71 [1st Dept 2008], supra ). While it is not clear from a reading of the decision
in Tuck whether the deceased defendant was alive at the time of the commencement of the action and died
thereafter, it is clear that such defendant was named as a party defendant but never served.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)

Chapter Eight. Of the Consolidated Laws
Article 10. Parties Generally (Refs & Annos)

McKinney's CPLR § 1015

§ 1015. Substitution upon death

Currentness

(a) Generally. If a party dies and the claim for or against him is not thereby extinguished the court shall order substitution
of the proper parties.

(b) Devolution of rights or liabilities on other parties. Upon the death of one or more of the plaintiffs or defendants in an
action in which the right sought to be enforced survives only to the surviving plaintiffs or against the surviving defendants, the
action does not abate. The death shall be noted on the record and the action shall proceed.

Credits
(L.1962, c. 308.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Vincent C. Alexander
 

2020

C1015:3. Substitution Upon Death of a Party.

The original Commentary to this section notes that substitution procedure becomes available only after the
commencement of an action against a living defendant who later dies. The named plaintiff, too, must be living at the
time of commencement. If the named plaintiff was already dead when the action was commenced, she never became
a “party,” meaning that there would be no basis for substitution. CPLR 1015 and 1021, therefore, presuppose “that
an action must be commenced by a living person against a living defendant, that one of the parties subsequently
dies, and that substitution is then sought after the post-commencement death of that party.” Sokoloff v. Schor, 2019,
176 A.D.3d 120, 134, 109 N.Y.S.3d 58, 70 (2d Dep't).

Commencement of an action in the name of a deceased plaintiff is grounds for dismissal of the action pursuant to
CPLR 3211(a)(3)--lack of capacity. If an eligible survivor thereafter timely obtains letters of administration, she
can sue again in her representative capacity, and if the statute of limitations has expired in the interim, she would
be entitled to the benefit of the six-month grace period of CPLR 205(a). Sokoloff v. Schor, supra.
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PRACTICE COMMENTARIES

by Vincent C. Alexander
 

C1015:1 Substitution, In General.

C1015:2 Survival of a Cause of Action.

C1015:3 Substitution Upon Death of a Party.

C1015:4 Devolution.

C1015:1 Substitution, In General.

Sections 1015-1020 of the CPLR describe various events that either permit or require substitution of the parties
in a pending action. The death of a party, for example, is covered by CPLR 1015(a), which mandates that the
decedent's personal representative be substituted by court order. See Commentary C1015:3, below. The procedure for
substitution, regardless of the reason, is governed by CPLR 1021. See also CPLR 1022.

C1015:2 Survival of a Cause of Action.

The substitution that is mandated by CPLR 1015(a) applies only when the particular cause of action survives the death
of the plaintiff or defendant. If the claim abates as a result of a party's death, obviously no substitution is required
because the cause of action is automatically extinguished.

Today, however, most claims survive. Actions involving contracts and property rights traditionally have survived
death (EPTL § 11-3.1), and tort actions for personal injury and property damage were brought within the rule of
nonabatement by EPTL § 11-3.2. In contrast, most matrimonial actions abate if one of the spouses dies prior to the
entry of judgment. See Cornell v. Cornell, 1959, 7 N.Y.2d 164, 196 N.Y.S.2d 98, 164 N.E.2d 395 (stating general rule
but noting that judgment may be entered after death of one of the spouses if such entry is ministerial act following
final resolution of the matter). See also Zuckerman v. Zuckerman, 2006, 34 A.D.3d 403, 826 N.Y.S.2d 207 (1st Dep't);
Jayson v. Jayson, 1976, 54 A.D.2d 687, 387 N.Y.S.2d 274 (2d Dep't). An exception to abatement applies in an action
for annulment based on fraud where the defrauded spouse is the decedent. Dom.Rel.Law § 140(e); Matter of Haney,
1961, 14 A.D.2d 121, 124, 217 N.Y.S.2d 324, 327 (4th Dep't). See also Dom.Rel.Law § 140(c) (annulment of marriage
based on mental retardation).

C1015:3 Substitution Upon Death of a Party.

Even if a cause of action survives the death of a party as a matter of substantive law (see Commentary C1015:2,
above), such death divests the court of jurisdiction--subject to the motion practice authorized by CPLR 1021--until
a duly appointed personal representative is substituted for the deceased party. Griffin v. Manning, 2007, 36 A.D.3d
530, 828 N.Y.S.2d 372 (1st Dep't). Hence the command of CPLR 1015(a) that the court “shall” order the substitution
of a proper party for the decedent. According to CPLR 1021, an order of substitution may be sought by motion of
any party or the successors or representatives of the decedent. In light of the mandatory language of CPLR 1015(a),
the court may also order substitution sua sponte. See Paul v. Ascher, 1984, 106 A.D.2d 619, 621, 483 N.Y.S.2d 422,
424 (2d Dep't).

Several procedural consequences flow from the rule that the court's jurisdiction is divested, at least temporarily, by
a party's death. All proceedings in the action are automatically stayed by the death. Gonzalez v. Ford Motor Co.,
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2002, 295 A.D.2d 474, 744 N.Y.S.2d 468 (2d Dep't). See also CPLR 1022 (if time for taking procedural step in the
action has not expired before occurrence of event requiring substitution, time limit is extended until 15 days after
substitution is made). Also, as a general rule, any orders of the court that are made between the date of death and
the substitution are null and void. Griffin v. Manning, supra; Singer v. Riskin, 2006, 32 A.D.3d 839, 821 N.Y.S.2d
120 (2d Dep't); Schraven v. Town of Tonawanda, 1997, 238 A.D.2d 952, 661 N.Y.S.2d 169 (4th Dep't). Under related
principles of the law of agency, the death of a client automatically revokes her attorney's authority; thus, any action
taken by counsel on behalf of a deceased party is of no force or effect. Hyman v. Booth Mem. Hosp., 2003, 306 A.D.2d
438, 761 N.Y.S.2d 306 (2d Dep't). The divestiture of the court's jurisdiction--with the resulting inability to effectively
proceed--continues as to any appeals of orders that were issued prior to substitution. See, e.g., Bluestein v. City of New
York, 2001, 280 A.D.2d 506, 720 N.Y.S.2d 378 (2d Dep't). Finally, the failure to make substitution within a reasonable
time is a basis for dismissal of the action with respect to the deceased party. See CPLR 1021, third sentence.

The foregoing rules however, are not always rigidly applied. For example, it has been said that the “jurisdictional issue
can be waived under special circumstances where there has been active participation in the litigation by the personal
representative who would have been substituted for the decedent under CPLR 1021.” Silvagnoli v. Consolidated
Edison Employees Mutual Aid Soc'y, 1985, 112 A.D.2d 819, 820, 492 N.Y.S.2d 619, 620-21 (1st Dep't). See, e.g.,
Wichlenski v. Wichlenski, 1979, 67 A.D.2d 944, 946, 413 N.Y.S.2d 211, 214 (2d Dep't) (decedent's attorney, who was
named as executor, responded to motion despite absence of substitution); Kucher v. Kucher, 1977, 60 A.D.2d 644,
400 N.Y.S.2d 549 (2d Dep't) (decedent's widow and daughter, without order of substitution, continued to prosecute
decedent's claim against son). See also Nieves v. 331 East 109th Street Corp., 1985, 112 A.D.2d 59, 60, 491 N.Y.S.2d
350, 352 (1st Dep't) (court allowed order of substitution nunc pro tunc in action by husband and wife where husband,
following wife's death, entered default judgment against defendant: “The identity of interest in the litigation assures
that the co-plaintiff surviving spouse will vigorously protect the decedent's claim until formal substitution is made.”);
Bova v. Vinciguerra, 1988, 139 A.D.2d 797, 799, 526 N.Y.S.2d 671, 673-74 (3d Dep't) (court refused to strike note of
issue filed by co-plaintiff wife after husband's death and without order of substitution). Cf. Caridi v. Durst, 1996, 228
A.D.2d 396, 644 N.Y.S.2d 733 (1st Dep't) (upholding striking of answer of deceased defendant where defendant's
insurance carrier was active participant in litigation for more than two years after insured's death; no prejudice was
shown because defendant was merely a nominal party).

Additional matters relating to substitution upon death are discussed in the Practice Commentaries on CPLR 1021.

The substitution provisions of CPLR 1015(a) and 1021 presuppose that an action was commenced against a living
person--someone who has the legal capacity to be “a party”--and the action was pending at the time such party died.
In Marte v. Graber, 2008, 58 A.D.3d 1, 867 N.Y.S.2d 71 (1st Dep't), the putative defendant was already dead at the
time the summons and complaint were filed, rendering the action a nullity from the outset as to that defendant. Since
the decedent was never a party to the action, the substitution provisions of CPLR 1015 and 1021 were unavailable to
correct the defect, and dismissal was required. See also Wendover Financial Services v. Ridgeway, 2012, 93 A.D.3d
1156, 940 N.Y.S.2d 391 (4th Dep't). A personal representative should have been named as the defendant at the outset.

C1015:4 Devolution.

CPLR 1015(b) applies when a co-plaintiff or co-defendant dies and the decedent's rights or obligations pass by
operation of law to the surviving co-party and no one else. If such “devolution” of interest occurs, an order of
substitution is not required. CPLR 1015(b) provides for a simple notation of the death on the record, “and the action
shall proceed.” An example is Paterno v. CYC, LLC, 2007, 46 A.D.3d 788, 850 N.Y.S.2d 131 (2d Dep't), in which
an action for injury to property was allowed to proceed without substitution where the surviving co-plaintiff of
the deceased plaintiff--decedent's spouse--was a tenant by the entirety of the property at issue. See also Bova v.
Vinciguerra, 1988, 139 A.D.2d 797, 799, 526 N.Y.S.2d 671, 674 (3d Dep't) (action for trespass was allowed to proceed
to trial without substitution where one of the joint owners of the relevant property had died and the surviving co-
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plaintiff was a joint tenant). Compare Neuman v. Neuman, 2011, 85 A.D.3d 1138, 926 N.Y.S.2d 632 (2d Dep't) (in
action asserting multiple claims seeking set-aside of fraudulent conveyance of property, compensatory damages and
punitive damages, not all claims devolved solely upon surviving co-plaintiff, thus requiring substitution).

LEGISLATIVE STUDIES AND REPORTS

The Sixth Report to the Legislature indicates that subd. (a) is based upon part of first three sentences of § 84 and § 86 of the
civil practice act; that subd. (b) (first sentence) is based upon §§ 82, 83 (part), and 85 (first sentence) of the civil practice act;
and that subd. (b) (second sentence) is new.

The First Report to the Legislature makes the following comments concerning the historical background of provisions for this
section.

Cf. Rule 25(a), Federal Rules of Civil Procedure 28 U.S.C.A. See, also, C.P.A. §§ 82, 84, 85, 86, 88, 478. As to when an action
survives, see §§ 116 to 120 of McKinney's Decedent Estate Law [now EPTL 11-3.1 to 11-3.3].

In spite of its defects Federal Rule 25 has some good features--notably its brevity and directness. Hence in the drafting of the
provisions relating to substitution, it is taken as a model as to general form and structure, and its deficiencies are corrected by
incorporating the better parts of the New York procedure. The substantive provisions of the sections of the civil practice act
cited have been omitted.

The New York provisions deal to a considerable degree in terms of revivor instead of utilizing a motion procedure. Here the
Federal Rules seem superior. The motion regarding substitution may come from (1) the plaintiff who either wants the judgment
to affect the successors of the deceased party or wishes to guard against a dismissal in case of failure to substitute, (2) a surviving
defendant who wishes the successors brought in, or (3) the successors who wish to protect their interests.

The unfortunate time limit features of Federal Rule 25 are omitted and instead it is provided in § 1021 that when substitution
is not made within a reasonable time the court may dismiss the action as to the party for whom substitution was ordered. This
provision applies to substitution in all cases and not merely in case of death.

Subd. (b) follows Federal Rule 25(a)(2), which was undoubtedly suggested by § 85 of the civil practice act.

The Fourth Report to the Legislature states that provisions of § 89 of the civil practice act for “nonabatement after verdict,
report or decision” were omitted as unnecessary, for the reasons stated in the notes to rule 5016(d).

Official Reports to Legislature for this section:

1st Report Leg.Doc. (1957) No. 6(b), p. 47.

4th Report Leg.Doc. (1960) No. 20, p. 170.

5th Report Leg.Doc. (1961) No. 15, p. 320.

6th Report Leg.Doc. (1962) No. 8, p. 164.

Notes of Decisions (228)

McKinney's CPLR § 1015, NY CPLR § 1015
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McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)

Chapter Eight. Of the Consolidated Laws
Article 10. Parties Generally (Refs & Annos)

McKinney's CPLR § 1021

§ 1021. Substitution procedure; dismissal for failure to substitute; presentation of appeal

Currentness

A motion for substitution may be made by the successors or representatives of a party or by any party. If a person who should
be substituted does not appear voluntarily he may be made a party defendant. If the event requiring substitution occurs before
final judgment and substitution is not made within a reasonable time, the action may be dismissed as to the party for whom
substitution should have been made, however, such dismissal shall not be on the merits unless the court shall so indicate. If the
event requiring substitution occurs after final judgment, substitution may be made in either the court from or to which an appeal
could be or is taken, or the court of original instance, and if substitution is not made within four months after the event requiring
substitution, the court to which the appeal is or could be taken may dismiss the appeal, impose conditions or prevent it from
being taken. Whether or not it occurs before or after final judgment, if the event requiring substitution is the death of a party,
and timely substitution has not been made, the court, before proceeding further, shall, on such notice as it may in its discretion
direct, order the persons interested in the decedent's estate to show cause why the action or appeal should not be dismissed.

Credits
(L.1962, c. 308. Amended L.1970, c. 93, § 1; L.1975, c. 25, § 1.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Vincent C. Alexander
 

2013

C1021:2. Special Considerations in Cases of Death.

In Dieye v. Royal Blue Services, Inc., 2013, 104 A.D.3d 724, 961 N.Y.S.2d 478 (2d Dep't), the Appellate Division
upheld the Supreme Court's exercise of concurrent jurisdiction with the Surrogate's Court to appoint a temporary
administrator for the estate of a deceased defendant so as to effect a substitution of parties. The Supreme Court
acted properly in the interests of avoiding delay, and no prejudice accrued to the estate because the plaintiff, who
made the motion, stipulated to seek recovery only to the extent of the defendant's insurance policy. The particular
administrator appointed by the Supreme Court, however, was inappropriate because he was an attorney retained
by the defendant's insurer, and the insurer had disclaimed coverage, thus creating conflicting interests. The case
was remanded for the selection of a different administrator.
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PRACTICE COMMENTARIES

by Vincent C. Alexander
 

C1021:1 Motion for Substitution, In General.

C1021:2 Special Considerations in Cases of Death.

C1021:1 Motion for Substitution, In General.

Except for the last sentence of the statute, CPLR 1021 applies in all cases of substitution. Although most of the cases
on substitution have involved the death of a party (CPLR 1015), the procedures of CPLR 1021 govern whenever an
event permits or requires substitution. See CPLR 1016-1020.

Standing to make the motion for substitution is conferred on any person with a direct stake in the matter. Obviously,
the motion may be made by the successor or representative of the party, such as the executor or administrator of a
deceased party's estate or the guardian of a party who has been judicially declared incapacitated. But the motion may
also be made by any party in the action. This can be important in a case in which the successors of the party for whom
substitution is necessary, such as a defendant, may be less than enthusiastic about resumption of the proceedings. The
plaintiff, therefore, could take the initiative with respect to a deceased defendant and move for substitution of the
defendant's estate fiduciary. (If the defendant's survivors have delayed the appointment of a personal representative,
the plaintiff can take the initiative in this regard as well. See SCPA § 1002.) When substitution is needed with respect
to a plaintiff, the defendant may be motivated to make the motion for substitution in order to assure the effectiveness
of pending proceedings, such as a motion for dismissal or a discovery sanction.

If a required substitution is not made “within a reasonable time,” the action is subject to dismissal for this reason
alone as to the party for whom substitution should be made. (When death is the event requiring substitution, the
last sentence of CPLR 1021 specifies the procedures to be followed for notification of the persons interested in the
decedent's estate). A dismissal based on CPLR 1021 is not on the merits unless the court specifies otherwise. See,
e.g., Blank v. Schafrann, 1994, 206 A.D.2d 771, 615 N.Y.S.2d 107 (3d Dep't). Although res judicata would not bar a
new action, expiration of the statute of limitations might pose an obstacle. The prior dismissal might be considered a
form of neglect to prosecute, meaning that the claim could be ineligible for the six-month extension of CPLR 205(a).

Nearly all of the reported cases on the timeliness issue have involved death as the substitution-requiring event. As
discussed in Commentary C1021:2, below, courts have shown relative liberality with respect to timeliness, apparently
because of “the strong public policy” favoring disposition of cases on the merits. Peters v. City of New York Health
and Hospitals Corp., 2008, 48 A.D.3d 329, 851 N.Y.S.2d 527 (1st Dep't). Nevertheless, “the time to effect proper
substitution should not extend indefinitely.” Silvagnoli v. Consolidated Edison Employees Mutual Aid Soc'y, 1985,
112 A.D.2d 819, 821, 492 N.Y.S.2d 619, 621 (1st Dep't). It should be noted that the general standard of reasonableness
applies only when the event requiring substitution occurs before final judgment. If such event occurs after final
judgment, the fourth sentence of the statute has the effect of creating a presumption that any delay beyond four months
is unreasonable. After the expiration of four months, “the court to which the appeal is or could be taken may dismiss
the appeal, impose conditions or prevent the appeal from being taken.” The same sentence provides that after final
judgment, the application for substitution may be made either in the court of original instance or the court from or
to which an appeal is or could be taken.

Reference should be made to CPLR 1022, which provides for a toll of any time limits on procedural steps in the action
(other than the statute of limitations) until 15 days after substitution is made.
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C1021:2 Special Considerations in Cases of Death.

As discussed in the Practice Commentaries on CPLR 1015, at C1015:3, the death of a party divests the court of
jurisdiction, automatically stays all proceedings and ordinarily nullifies any orders that are made between the time
of death and the substitution of a qualified personal representative. CPLR 1021, in effect, creates an exception to the
court's lack of jurisdiction to the extent of permitting a motion for substitution and, conversely, a motion for dismissal
for failure to make timely substitution.

When a motion for substitution is made on behalf of the successors or representatives of the deceased party, the
attorney making such motion should demonstrate his or her authority to act on behalf of the estate because a party's
death revokes her attorney's authority. See Hemphill v. Rock, 1982, 87 A.D.2d 836, 449 N.Y.S.2d 267 (2d Dep't).

The motion for substitution must be “within a reasonable time” of the party's death. Courts have shown relative
liberality, apparently because of “the strong public policy” favoring disposition of cases on the merits. Peters v. City
of New York Health and Hospitals Corp., 2008, 48 A.D.3d 329, 851 N.Y.S.2d 527 (1st Dep't). Nevertheless, “the time
to effect proper substitution should not extend indefinitely.” Silvagnoli v. Consolidated Edison Employees Mutual Aid
Soc'y, 1985, 112 A.D.2d 819, 821, 492 N.Y.S.2d 619, 621 (1st Dep't). In the court's exercise of discretion, the length
of time between the death and the application for substitution (or motion to dismiss) obviously is an important factor.
Compare Orellana v. Malek, 1986, 116 A.D.2d 557, 497 N.Y.S.2d 412 (2d Dep't) (dismissal not warranted where
motion to dismiss was made within one year of plaintiff's death), with Washington v. Min Chung Hwan, 2005, 20
A.D.3d 303, 799 N.Y.S.2d 31 (1st Dep't) (trial court should have granted dismissal in case of seven-year delay between
death and motion for substitution because decedent's family showed no interest in the action). Other factors that courts
have identified include the extent of prejudice to the other parties, the reasonableness of the excuse proffered for the
delay, and the merits of the plaintiff's claim. See, e.g., Peters v. City of New York Health and Hospitals Corp., supra;
Bauer v. Mars Associates & Normel Construction Corp., 2006, 35 A.D.3d 333, 825 N.Y.S.2d 536 (2d Dep't); Walfred
Corp. v. Alb-Inn Inc., 1991, 178 A.D.2d 811, 580 N.Y.S.2d 483 (3d Dep't). Where the excuse for a lengthy delay is
weak, the court may impose a financial sanction as an alternative to dismissal. See, e.g., Carel Almo Service, Inc. v.
Weisskopf, 1977, 58 A.D.2d 550, 396 N.Y.S.2d 16 (1st Dep't).

When the motion for substitution is made by a party other than the estate of the decedent (as, for example, where
the plaintiff moves for substitution in the case of a deceased defendant), the motion papers must be served on the
decedent's personal representative with all the formalities that CPLR Article 3 prescribes for service of process.
Horseman Antiques, Inc. v. Huch, 2008, 50 A.D.3d 963, 856 N.Y.S.2d 663 (2d Dep't); GMAC Mortgage Corp. v.
Tuck, 2002, 299 A.D.2d 315, 750 N.Y.S.2d 93 (2d Dep't).

If the decedent's survivors are dragging their heels in connection with the appointment of a personal representative
for the estate, the opponent may take the initiative and seek the appointment of a temporary administrator to represent
the estate in the pending civil action. See SCPA § 1002. Ordinarily, the application for an appointment of this nature
is made in the Surrogate's Court, and this is followed by a motion for substitution in the court in which the relevant
litigation is pending. CPLR 1015(a). The Supreme Court, however, has jurisdiction to entertain both applications, i.e.,
appointment of a personal representative and substitution of such personal representative in the pending action. See
Harding v. Noble Taxi Corp., 1989, 155 A.D.2d 265, 266, 547 N.Y.S.2d 29, 31 (1st Dep't). Nevertheless, the Supreme
Court is not likely to exercise its power to appoint a temporary administrator unless the party's death occurs during
trial or on the eve thereof. See id.; Jones v. Vetter, 2001, 188 Misc.2d 475, 727 N.Y.S.2d 875 (Sup.Ct.Nassau Co.).

The last sentence of CPLR 1021 provides special protection for the estate of a deceased plaintiff (or an appellant)
where the opponent seeks dismissal of the action (or appeal) based on the estate's failure to make timely substitution.
The statute requires a motion by order to show cause, with court-directed notice to the “persons interested in the
decedent's estate,” as to why the action or appeal should not be dismissed. Such notice is a jurisdictional prerequisite to
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the court's consideration of the motion to dismiss. Gonzalez v. Ford Motor Co., 2002, 295 A.D.2d 474, 744 N.Y.S.2d
468 (2d Dep't). Notice solely to the attorney previously representing the decedent is ineffective because the decedent's
death revokes such attorney's authority to act. Id. See also Rumola v. Maimonides Medical Center, 2007, 37 A.D.3d
696, 830 N.Y.S.2d 569 (2d Dep't). Counsel for the party seeking dismissal must do sufficient research to identify
and locate the decedent's heirs so that proper notice can be given. See, e.g., Peña v. Rucon Properties, LLC, 2008,
19 Misc.3d 655, 858 N.Y.S.2d 517 (Sup.Ct.Bronx Co.). If proper notice is given to the persons interested in the
decedent's estate, the court may then effectively proceed to decide the motion to dismiss. See Thomas v. Benedictine
Hosp., 2004, 8 A.D.3d 781, 779 N.Y.S.2d 587 (3d Dep't); Hyman v. Booth Mem. Hosp., 2003, 306 A.D.2d 438, 761
N.Y.S.2d 306 (2d Dep't).

LEGISLATIVE STUDIES AND REPORTS

The Sixth Report to the Legislature states that this section is based upon §§ 84 (part of first three sentences), 578 and 579 of
the civil practice act. Cf. C.P.A. §§ 557(2), 557(3).

See, also, comments from the Second Report to the Legislature, set out in note under § 5511.

The First Report to the Legislature observes that this section applies to all cases of substitution. With the first two sentences,
compare Rule 25(a), Federal Rules of Civil Procedure, 28 U.S.C.A. See, also, C.P.A. §§ 87, 192. Dismissal as to the sole party
on one side would be equivalent to dismissal of the entire action.

Official Reports to Legislature for this section:

1st Report Leg.Doc. (1957) No. 6(b), p. 51.

2nd Report Leg.Doc. (1958) No. 13, p. 320.

5th Report Leg.Doc. (1961) No. 15, p. 323.

6th Report Leg.Doc. (1962) No. 8, p. 167.

Notes of Decisions (123)

McKinney's CPLR § 1021, NY CPLR § 1021
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney's Consolidated Laws of New York Annotated
Surrogate's Court Procedure Act (Refs & Annos)

Chapter 59-a. Of the Consolidated Laws (Refs & Annos)
Article 10. Intestate Administration (Refs & Annos)

McKinney's SCPA § 1001

§ 1001. Order of priority for granting letters of administration

Effective: October 29, 2019
Currentness

1. Letters of administration must be granted to the persons who are distributees of an intestate and who are eligible and qualify,
in the following order:

(a) the surviving spouse,

(b) the children,

(c) the grandchildren,

(d) either parent,

(e) the brothers or sisters,

(f) any other persons who are distributees and who are eligible and qualify, preference being given to the person entitled to the
largest share in the estate, except as hereinafter provided:

(i) Where there are eligible distributees equally entitled to administer the court may grant letters of administration to one or
more of such persons.

(ii) If the distributees are issue of grandparents, other than aunts or uncles, on only one side, then letters of administration shall
issue to the public administrator or chief financial officer of the county.

2. If the sole distributee has died or is an infant, incompetent or conservatee, his fiduciary, committee or conservator, if he is
eligible and qualifies shall be granted letters of administration. The court may deny letters to a guardian or committee of the
person only.

3. (a) Where all the distributees have died or are infants, incompetents or conservatees the court may grant letters of
administration to a fiduciary, committee or conservator of a deceased distributee or infant, incompetent or conservatee
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distributee, if he is eligible and qualifies. If the court exercises its discretion preference shall be given to the fiduciary, committee
or conservator of the distributee entitled to the largest share in the estate.

(b) Where all such distributees are equally entitled to share in the estate the court may grant letters of administration to one or
more of their fiduciaries, committees or conservators, if they are eligible and qualify.

4. (a) Where a distributee who has died or is an infant, incompetent or conservatee would have had a prior right to letters of
administration except for his death or disability the court may grant letters to his fiduciary, committee or conservator, if he is
eligible and qualifies.

(b) Where no eligible distributee having a prior or equal right to letters of administration will accept the same and there are
distributees who have died or are infants, incompetents or conservatees the court may grant letters to a fiduciary, committee
or conservator of a deceased distributee, infant, incompetent or conservatee distributee, if he is eligible and qualifies. If the
court exercises its discretion preference shall be given to the fiduciary, committee or conservator of the distributee entitled to
the largest share in the estate.

(c) Where all such distributees who have died or are infants, incompetents or conservatees in the circumstances of subdivision
4(b) are equally entitled to share in the estate the court may grant letters of administration to one or more of their fiduciaries,
committees or conservators, if they are eligible and qualify.

5. Upon the petition of a distributee having a prior or equal right to letters of administration the court may grant letters jointly to
an eligible distributee or distributees and to one or more eligible persons whether distributees or not, including a trust company
or other corporation authorized to act as fiduciary. Such joint fiduciaries shall be entitled to commissions as authorized by 2307.

6. Letters of administration may be granted to an eligible distributee or to an eligible person who is not a distributee upon the
acknowledged and filed consents of all eligible distributees, or if there are no eligible distributees, then on the consents of all
distributees, except that the guardian of the property of an infant distributee, the committee of the property of an incompetent
distributee or the conservator of property of a conservatee appointed within the State of New York may so consent on behalf
of his ward. For purposes of this subdivision, a distributee is eligible if letters of administration could be issued to him or her
alone or acting together with the person or persons so nominated.

7. Letters of administration may be granted to a trust company or other corporation authorized to act as fiduciary upon the
acknowledged and filed consents of all eligible distributees, or if there are no eligible distributees, then on consents of all
distributees, except that the guardian of the property of an infant distributee, the committee of the property of an incompetent
distributee or the conservator of property of a conservatee appointed within the state of New York may so consent on behalf
of his ward. For purposes of this subdivision, a distributee is eligible if letters of administration could be issued to him or her
alone or acting together with the trust company or other corporation so nominated.

8. When letters are not granted under the foregoing provisions and an appointment is not made by consent as hereinbefore
provided then letters of administration shall be granted in the following order:

(a) to the public administrator, or the chief fiscal officer of the county, or
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(b) to the petitioner, in the discretion of the court, or

(c) to any other person or persons.

9. Letters of administration may be granted by the court in any case in which a paper writing purporting to be a will has been
filed in the court and proceedings for its probate have not been instituted within a reasonable time or have not been diligently
prosecuted.

Credits
(L.1966, c. 953. Amended L.1967, c. 685, § 45; L.1968, c. 267; L.1969, c. 772, § 6; L.1971, c. 344, § 2; L.1981, c. 115, §§ 117
to 120; L.1992, c. 595, § 22; L.1993, c. 514, § 27; L.2019, c. 319, § 1, eff. Oct. 3, 2019; L.2019, c. 420, § 3, eff. Oct. 29, 2019.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2020

The legislature amended this statute in two ways in 2019. By L. 2019, ch. 420 (effective October 29, 2019), it
amended subparagraph (1) to substitute the word “parent” for “father” and “mother,” making it broad enough
to encompass same-sex marriages. Similar changes were made to EPTL 4-1.1(6) and (7), EPTL 6-2.2(d), SCPA
1310(3)(c), SCPA 1704(2), and SCPA 1752.

By L. 2019, ch. 319 (effective October 3, 2019), the legislature clarified a longstanding ambiguity in this section.
Before the amendment, eligible distributees could consent to the appointment of a non-distributee. Eligibility is
determined by SCPA 707, which says that a non-domiciliary alien is eligible if a New York domiciliary serves
with her as co-administrator. Before the amendment, SCPA 1001 was not clear whether those potentially eligible
distributees could consent to the appointment of a non-distributee, but the courts held that they could. See Matter
of Pesantez, 185 Misc.2d 869, 714 N.Y.S.2d 652 (Surrogate's Court, Nassau County 2000); Matter of Kerr, 163
Misc. 2d 877, 622 N.Y.S.2d 658 (Surrogate's Court, New York County 1995) (both discussed in the main Practice
Commentary to this section). The amendment makes it clear that non-domiciliary aliens who are otherwise eligible
can consent: “A distributee is eligible if letters of administration could be issued to ... her alone or acting together
with the person ... so nominated.”

Simultaneously with clarifying this issue, the legislature created the same rule for the “administrator c.t.a.” under
SCPA 1418. The administrator c.t.a. is the functional equivalent of an administrator, except that she serves in the
estate of a person whose will did not successfully appoint an executor. Having disparate rules for the two sections
was irrational, and the legislature did well to smooth the two. I discuss the changes made to SCPA 1418 in the
2020 Practice Commentary to that section.

2019
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An ex-spouse who contracts away her right to serve as administrator of her deceased ex-spouse's estate may
nevertheless serve as administrator in her capacity as the minor distributee's guardian. See Matter of Piotrowski,
62 Misc. 3d 683, 89 N.Y.S.3d 852 (Surrogate's Court, Rockland County 2018); Matter of Walsh, N.Y.L.J., August
29, 2017, at 17 (Surrogate's Court, Albany County).

SUPPLEMENTARY PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2016

Under subparagraph (2), when the sole distributee of an estate postdeceases the decedent or is under disability, his
fiduciary (executor, administrator, guardian or Article 81 guardian) has top priority to letters of administration in
his stead. Under subparagraph (3), when two or more distributees postdecease or are disabled, the fiduciary of the
one with the right to the largest share of the estate has priority. If their shares are equal, the court chooses. In Matter
of Sheahan, N.Y.L.J., April 27, 2016, at 26, col. 1 (Surrogate's Court, Bronx County), the decedent was survived
by his parents, distributees entitled to equal halves of his estate. His father postdeceased him, and his mother was
the ward of her son as Mental Hygiene Law Article 81 guardian. The decedent's sister was executor of her father's
estate and sought letters in the decedent's estate. Her brother wrongly argued that, as the Article 81 guardian, he
had priority to receive letters.

The court, in its discretion, appointed the decedent's sister as administrator. The brother had defied a court order,
which the court found “contumacious, willful, and in bad faith.”

* * *

A decedent's sole distributee has priority to serve as administrator, but if he consents to the appointment of a co-
administrator, the court can appoint one. In Matter of Brown, 138 A.D.3d 1191, 29 N.Y.S.2d 630 (3d Dep't 2016), the
decedent's only child consented to the appointment of the decedent's domestic partner as co-administrator, but things
soured between them and she sought his removal. Because the friction between them had escalated to the point
where the daughter's interest in the estate was being “threatened,” and because the domestic partner's allegations
of wrong-doing by the daughter were “conclusory” and “insufficient,” the court removed him and authorized the
daughter to continue as sole administrator.

SUPPLEMENTARY PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2012

Under subparagraph (1)(f)(i) of this section, when distributees have equal rights to serve as administrator, the court
may appoint one of them to serve. It will choose the one it thinks most suited to the job. In Matter of Scott-Heron,
N.Y.L.J., December 6, 2011, at 22, col. 2 (Surrogate's Court, New York County), for example, the decedent left
several children who wanted to serve and who were hostile to each other. The court obtained from each child a plan
for administering the estate, reviewed them, and then appointed the decedent's son as temporary administrator for
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six months, after which it would review the son's performance and determine whether to issue permanent letters
of administration.

If, on the other hand, the majority of the distributees equally entitled to serve reach consensus on whom they would
prefer as administrator, the court may appoint that person. In Matter of Holst, N.Y.L.J., August 28, 2011, at 28, col.
6 (Surrogate's Court, Kings County), for example, the decedent had four children, and three of them preferred one
child as administrator over the objections of the fourth. The court granted letters to that preferred child.

PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2011

This section sets the order of priority among persons entitled to letters of administration in an intestate decedent's
estate. The persons listed have priority if they are distributees (under EPTL 4-1.1), are eligible (under SCPA 707) and
can qualify (under SCPA 708), and this commentary presupposes all that.

The order specified in subparagraph (1) is mandatory (“must be granted”). If the decedent’s spouse survives him, she
has first priority; if not, the decedent's children, grandchildren, parents and siblings have the right, successively, to
serve. If they are unavailable, more remotely related distributees may serve (which, under EPTL 4-1.1(a), may include
nieces and nephews or their issue, grandparents, aunts, uncles, and cousins), with priority given to the distributee with
the right to the largest share of the estate (also determined by EPTL 4-1.1). See, e.g., Matter of Pearsall, 191 Misc.2d
66, 740 N.Y.S.2d 605 (Surrogate's Court, Nassau County 2002) (court appointed decedent's paternal cousin, who
was entitled to half the estate, over her five maternal first cousins, who were entitled to one-tenth each under EPTL
4-1.1(a)(6)). If persons are equally entitled to serve, the court can give letters to one or more of them (subparagraph
(1)(f)(1)). It weighs such factors as familiarity with the decedent's affairs, relationship with the decedent, business
expertise, honesty and fairness. See Matter of Golub, N.Y.L.J., December 16, 2010, at 35, col. 6 (Surrogate's Court,
Richmond County); Matter of Djeljaj, 30 Misc.3d 1229A, 926 N.Y.S.2d 343 (Surrogate's Court, Bronx County 2011).

If the sole distributees are the decedent's cousins from only the paternal or the maternal side, the court has to appoint the
Public Administrator (subparagraph (1)(f)(ii)). Matter of Gigante, 158 Misc.2d 1050, 607 N.Y.S.2d 596 (Surrogate's
Court, Bronx County 1994), illustrates this point: the decedent's maternal first cousins admitted that they did not know
whether there were any paternal first cousins, and the court had to appoint the Public Administrator. In Gigante, the
family tree was admittedly incomplete, but the rule applies even when the petitioner can establish that no relatives
from the other side survived. See Matter of Wolf, N.Y.L.J., December 8, 2010, at 26, col. 4 (Surrogate's Court, New
York County). The legislature added this subparagraph on September 1, 1992, simultaneously amending EPTL 4-1.1
to divide the estate of an intestate decedent who is survived by no closer relatives than grandparents or their issue
in equal halves between the maternal and paternal sides of the family. Curiously, subparagraph (1)(f)(ii) applies to
decedents who are survived only by “issues of grandparents, other than aunts and uncles” (italics added), which means
that when a decedent is survived by aunts and uncles on only one side, they, and not the public administrator, are
entitled to serve as administrator. This appears to rely on an assumption that although cousins from the maternal side
would not make a diligent search for relatives on the paternal side, aunts and uncles would. A court can, however, put
safeguards in place in such a case. See, e.g., Matter of Drumheller, 163 Misc.2d 760, 622 N.Y.S.2d 195 (Surrogate's
Court, New York County 1995), where the court ordered the aunt to post a bond, refrain from distributing more than
half of the estate without a court order, and file an account within one year, at which time it would appoint a guardian
ad litem for the unknowns.
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If the sole distributee dies or is under a disability, the fiduciary of his property is entitled to letters (namely a guardian
of a minor under SCPA Article 17, the guardian of an incapacitated person under Mental Hygiene Law Article
81, or the executor or administrator of the deceased distributee's estate) (subparagraph (2)). The court may deny
letters of administration to the guardian of the person of the distributee. The statute still refers to “conservatees” and
“incompetents,” terms that Mental Hygiene Law Article 81 made obsolete in 1992. The law allows us to read the
words “conservators” and “committees” to include “guardians under Mental Hygiene Law Article 81.” See L.1992,
c. 698, § 4, as amended by L.1993, c. 32, § 17.

If all the distributees die or are under legal disability, the court may grant letters to the fiduciary of one of them, giving
preference to the one with the largest interest in the estate (subparagraph (3)(a)). If their shares are equal, the court
can appoint one or more of their fiduciaries (subparagraph (3)(b)).

If a distributee with a prior right has died or is legally disabled, the court may grant letters to his fiduciary
(subparagraph (4)(a)). It is not mandatory (“may grant letters”) and the court will decline to appoint him if he has done
wrong. See, e.g., Matter of Delgrosso, N.Y.L.J., March 31, 2011, at 34, col. 2 (Surrogate's Court, Queens County)
(petitioner had misrepresented facts in prior proceedings).

If no distributee with a prior right will serve, the court may appoint the personal representative or guardian of a
deceased or legally disabled distributee, choosing the fiduciary of the distributee with the largest share of the estate
(subparagraph (4)(b)). If they are all entitled to equal shares of the estate, the court may appoint one or more of their
fiduciaries as administrator (subparagraph (4)(c)).

A distributee with priority may petition the court to appoint an eligible person (even a non-distributee) or corporate
fiduciary to serve with him as co-trustee (subparagraph (5)). For the commissions of multiple fiduciaries, see SCPA
2307.

If all eligible distributees consent to the appointment of an eligible distributee or non-distributee, the court may
appoint that person (subparagraph (6)). Guardians and personal representatives of disabled and deceased distributees
can consent for their wards. For example, if one distributee is eligible and the other two are not, the eligible one may
designate another eligible person (distributee or non-) to serve.

If there are no eligible distributees, all the distributees may consent to the appointment of an eligible person who is not
a distributee. For example, if a decedent is survived by two distributees, ineligible because they are non-domiciliary
aliens (SCPA 707(1)(c)), they may consent to the appointment of an eligible non-distributee. See, e.g., Matter of
Pesantez, 185 Misc.2d 869, 714 N.Y.S.2d 652 (Surrogate's Court, Nassau County 2000) (non-domiciliary alien
surviving spouse could consent to appointment of eligible New York non-distributee); Matter of Kerr, 163 Misc.2d
877, 622 N.Y.S.2d 658 (Surrogate's Court, New York County 1995) (decedent's five non-domiciliary alien siblings
could consent to appointment of eligible non-distributee), Matter of Albagli, 141 Misc.2d 1073, 535 N.Y.S.2d 941
(Surrogate's Court, Bronx County 1988) (decedent's non-domiciliary brother could designate eligible non-distributee).
In Matter of Williams, 24 Misc.3d 1241(A), 901 N.Y.S.2d 903 (Surrogate's Court, Bronx County 2009), the decedent
had four children, all non-domiciliary aliens, and two of them further ineligible because they were legally disabled.
The two able children wanted to consent to the appointment of a New York attorney as administrator. The court,
relying on Abagli and Pesantez, said yes, in effect treating the two as eligible for the purpose of designating, but not
serving. It is a sound holding.

Some courts read subparagraph (6) to include subparagraph (1)(f), which gives distributees entitled to larger amounts
preference over those entitled to smaller amounts. See Matter of Rizaj, N.Y.L.J., June 26, 2007, at 29, col. 5
(Surrogate's Court, Bronx County) (over objections of distributee with small interest, court appointed a distributee
upon consent of other distributees cumulatively entitled to largest share of estate); Matter of Richter, N.Y.L.J., October
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1, 2001, at 26, col. 1 (Surrogate's Court, Nassau Country) (court appointed distributee on consent of distributees with
a cumulative two-thirds share).

The court can grant letters of administration to a trust company if all the distributees consent, including non-
domiciliary aliens who would otherwise be eligible; for this purpose the guardians of legally disabled persons can
consent on their wards' behalf (subparagraph (7)).

If the court cannot appoint any persons under the subparagraphs (1)-(7), it can grant letters to the public administrator,
to the person petitioning for letters (in the court's discretion), or to another person, in that order (subparagraph (8)).

Subparagraph (9) permits the court to grant letters of administration in the estate of a testate decedent if probate
of a will filed in the court is unduly delayed. See, e.g., Matter of Bianchini, N.Y.L.J., June 7, 2004, at 37, col. 3
(Surrogate's Court, Suffolk County) (plaintiff, who had sued decedent for medical malpractice and wrongful death,
petitioned for appointment of administrator of decedent's estate because action was slated for immediate trial); Matter
of Zee, N.Y.L.J., April 21, 2004, at 24, col. 5 (Surrogate's Court, New York County) (five years after decedent's death
court set deadline for discovery, in default of which it would grant letters of administration). Even in the absence of a
delay, the courts occasionally grant letters of administration in estates of testate decedents, concluding that “there is
no useful purpose to having the will admitted to probate ...,” Matter of Von Ripper, 95 Misc.2d 952, 408 N.Y.S.2d 686
(Surrogate's Court, New York County 1978); Matter of McDonough, N.Y.L.J., Feb. 11, 1987, at 12, col. 3 (Surrogate's
Court, Bronx County) (decedent's mother, who was sole beneficiary and nominated executor, anticipated problems
obtaining attesting witnesses' testimony). No court, however, will allow the parties to thwart the testator's intent. See
Matter of Fischer, 24 A.D.3d 858, 804 N.Y.S.2d 863 (3d Dep't 2005) (all parties preferred intestacy because of its tax
advantages but court, seeing no ambiguity in decedent's will, refused to issue letters of administration). Sometimes
timely renunciations under EPTL 2-1.11 can preserve the tax advantages.

Having a superior right to serve under this section has significant ripple effects. Persons with prior rights to serve as
administrator are entitled under SCPA 1003 to service of process. SCPA 707 precludes non-domiciliary aliens from
serving as fiduciaries except in narrow circumstances. They would therefore have no right to process under SCPA
1003. See Matter of Al-Ahmad, 133 Misc.2d 338, 507 N.Y.S.2d 378 (Surrogate's court, New York County 1986).

A spouse or parent can be disqualified from serving as fiduciary by the bad acts described in EPTL 5-1.2 or 4-1.4,
respectively.

REVISORS' NOTES

No change has been made from S.C.A. § 118 as to the mandatory order of priority to letters.

Where the court may appoint one or more fiduciaries there is no intent to deprive the court of its discretion to appoint only one
fiduciary who in its judgment will best manage the affairs of the estate.

The discretionary power of the court to appoint a fiduciary of an intestate estate commences with subdivision 3 of this section.

In subdivision 3 the discretion of the court, if exercised, is circumscribed by the mandate that preference must be given to the
fiduciary or committee of the fiduciary entitled to take the largest share in the estate.

Subdivision 4 is derived from the third paragraph of S.C.A. § 118. Subdivision 4(a) is new but is intended to clarify the present
provision by declaring that the mandatory provisions of priority as set out in subdivision 1 shall be followed where such
distributee has died or is an infant or incompetent if the court exercises its discretion to appoint a distributee's fiduciary or
committee as administrator.
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Subdivision 4(b) has the same derivation. Moreover, it provides that if an eligible distributee who has a prior or equal right to
letters will not accept appointment, then the fiduciary or committee of a deceased or incompetent distributee may be appointed,
preference given in such circumstances to the one representing the largest interest. An eligible distributee is preferred to a
fiduciary or committee of a distributee who would have had an equal right to letters except for his disability or death.

Subdivision 4(c) has the same derivation and is incorporated to conform with subdivision 3(a) to clarify that more than one
fiduciary or committee may be appointed, if the court exercises its discretion.

Subdivision 5 is derived from the first part of the fourth sentence in the last paragraph of S.C.A. § 118. A person having a prior
or equal right to letters of administration may petition for the joint appointment of a distributee or distributees and an eligible
person whether or not a distributee and such joint appointment shall be made over the objection, on that ground alone, of a
person entitled to share who has an inferior right to letters.

Such joint fiduciaries shall receive only the commission to which a single fiduciary would be entitled to be equally apportioned
between them.

Subdivision 6 is derived from the fourth paragraph of S.C.A. § 118. Minor changes are made in phraseology to conform to the
rest of the section but with no changes in substance.

Subdivision 7 is derived from Banking Law, § 100-a [subd. 2, par. (a) ]. In addition to trust companies, which are given power
to act as administrators under Banking Law, § 100(4), provision is made for the grant of letters to other corporations authorized
to act as administrators. Intended to be included in this designation are only the foreign banking corporations or foreign trust
companies falling within the reciprocity provision of Banking Law, § 131(3).

Another change from that section of the Banking Law is the recommendation that such appointment shall be made “upon the
consent of all persons entitled to take or share” (see Report No. 5.27A), Legis.Doc. (1966) No. 19, pp. 1171 to 1189. Presently,
the section of the Banking Law appears to authorize the appointment of a trust company upon the application of any person
entitled to take or share in the estate despite his ineligibility to appointment as administrator. The Banking Law should be
amended to eliminate “administrator, with or without the will annexed” in the second line and in the last sentence of paragraph
2(a). Such trust companies or other corporations authorized to act as administrator are intended to be embraced within the phrase
“person (or persons) not entitled to share” as used in subsections (4) and (6) of this section.

No preference has been given to relatives of the whole blood over relatives of the half blood in accord with D.E.L. § 83 [now
EPTL 4-1.1] and preference by reason of sex has been eliminated.

Subdivision 8 is the fourth paragraph of S.C.A. § 118. Minor changes are made in phraseology to conform to the rest of the
section but with no changes in substance.

Subdivision 9 is new and codifies In re Cameron's Estate, 1900, 47 App.Div. 120, 62 N.Y.S. 187, affirmed 166 N.Y. 610, 59
N.E. 1120, and other cases holding that letters of administration may issue, even though a will be on file, if proceedings for
its probate are not instituted or diligently prosecuted.

Notes of Decisions (228)

McKinney's S. C. P. A. § 1001, NY SURR CT PRO § 1001
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Surrogate's Court Procedure Act (Refs & Annos)

Chapter 59-a. Of the Consolidated Laws (Refs & Annos)
Article 10. Intestate Administration (Refs & Annos)

McKinney's SCPA § 1002

§ 1002. Petition; persons entitled to petition for appointment of an administrator

Currentness

1. Any person interested in the estate of an intestate or of a person alleged to be deceased or any person to whose appointment
as administrator all distributees consent pursuant to 1001 or a public administrator, the chief fiscal officer of the county, creditor
or a person interested in an action brought or about to be brought in which the intestate or the person alleged to be deceased,
if living, would be a proper party may present a petition to the court having jurisdiction praying for a decree granting letters of
administration to him or to another person upon the estate of the intestate or the person alleged to be deceased.

2. The petition must allege the citizenship of the petitioner and the decedent or person alleged to be deceased, that the decedent
or person alleged to be deceased left no will, or that the case is within 1001, subdivision 9 and must state whether or not the
intestate or person alleged to be deceased left any

(a) personal property and its estimated value and

(b) real property, whether it is improved or unimproved, a brief description thereof, the estimated value of the real property and
improvements, if any, and the estimated gross rents for the period of 18 months.

Credits
(L.1966, c. 953. Amended L.1967, c. 685, § 46; L.1975, c. 120, § 1.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2019

Subparagraph (1) of this section confers standing on a person with an interest in an action to which the intestate
decedent was a party. In Matter of Quinn, 166 A.D.3d 622, 87 N.Y.S.3d 216 (2d Dep't 2018), the decedent had been
a member of Five Towns College's board of trustees. The petitioner for letters of administration was the founder of
the college, and he and the decedent had been parties in four lawsuits whose appeals were pending. The Surrogate
mistakenly dismissed the petition, holding that the petitioner lacked standing, but the Appellate Division reversed.
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2018

If a decedent is survived only by one daughter and the son of a predeceased child, the daughter has priority under
this section to serve as administrator. If she declines to serve, the grandson has next priority. See Matter of Dinger,
150 A.D.3d 1108, 56 N.Y.S.3d 172 (2d Dep't 2017), where the daughter objected to the grandson's appointment
but could point to no wrongdoing on his part, and the court granted him letters.

PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2011

This section describes the broad class of persons who may petition for appointment of an administrator. It applies
equally to the estates of known decedents and alleged decedents, which resolves an ambiguity on that point that
existed in its predecessor, S.C.A. § 119.

Under subparagraph (1), interested parties, including a person whom all distributees approve of as administrator (see
SCPA 1001), may petition for letters if the estate needs administration or if the petitioner wants a fiduciary appointed
against whom she can assert a claim or bring a lawsuit. While any of those persons may petition, SCPA 1001 governs
on who may serve as administrator.

All petitions in the Surrogate's Court must comply with SCPA 304, and this section's subparagraph (b) also requires
that a petition for letters of administration state the petitioner's and the decedent's citizenship, and either that the
decedent left no will or that a will is on file but no one has diligently prosecuted its probate. SCPA 1001(9) permits
the court to issue letters of administration in such a case. The petitioner should describe her attempts to find a will,
but the burden of proof that the decedent had a will is on the person opposing the issuance of letters of administration.
See Matter of Cameron, 47 App. Div. 120, 62 N.Y.S. 187 (3d Dep't 1900), affirmed, 166 N.Y. 610, 59 N.E. 1120
(1901). The petition must also state the value of the decedent's personal property and describe and give the value of
the real property and the gross rents expected from it for an eighteen-month period. An official form for the petition
is appended to the SCPA.

REVISORS' NOTES

New, derived from S.C.A. § 119. No change has been made as to the persons entitled to petition for letters of administration
on the estate of an intestate. All such persons are also entitled to petition for letters of administration on the estate of a person
alleged to be deceased in the section. Petitioners must affirmatively allege that the decedent or person alleged to be deceased
left no valid will. There has been added to subdivision 2 the requirement that the petition allege the decedent left no will or
that the case is within SCPA 1001, subd. 9. This is in accord with In re Pearle's Estate, Sur.1949, 92 N.Y.S.2d 319. If there is
a will which is not probated because of invalidity letters may issue. In re Cameron's Estate, 1900, 47 App.Div. 120, 62 N.Y.S.
187, affirmed 166 N.Y. 610, 59 N.E. 1120. If a will is filed but not offered for probate letters must issue. In re Billet, 1919, 187
App.Div. 309, 175 N.Y.S. 482. In all of these cases there is no “valid” will until the paper be admitted to probate. There has
also been added the specific requirement that the estimated value of the personal property be stated. The remainder of the third
sentence of the first paragraph of S.C.A. § 119 has been eliminated as unnecessary.

In the case of an absentee as distinguished from a person alleged to be deceased no permanent letters of administration will issue.
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Notes of Decisions (41)

McKinney's S. C. P. A. § 1002, NY SURR CT PRO § 1002
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney's Consolidated Laws of New York Annotated
Estates, Powers and Trusts Law (Refs & Annos)

Chapter 17-B. Of the Consolidated Laws
Article 13. Other Provisions Affecting Estates

Part 1. Assets of Decedent's Estate

McKinney's EPTL § 13-1.1

§ 13-1.1 Certain assets considered personal property

Currentness

(a) For purposes of the administration of an estate, the following assets of the decedent are personal property and together with
every other species of personal property pass to the personal representative:

(1) Estates for years in real property, estates from year to year and estates which were held by the decedent for the life of
another person.

(2) An estate for years in real property given to an executor for the payment of debts.

(3) Trade fixtures which may be removed without impairing the support of the structure to which they are annexed. All other
fixtures annexed to land or structures do not pass to the personal representative, but descend to the distributees or pass to the
devisees.

(4) Crops growing on the land of the decedent at the time of his death.

(5) Every kind of produce raised annually by labor or cultivation, except growing grass and fruit ungathered.

(6) Rent reserved to the decedent which had accrued at the time of his death.

(7) Debts secured by mortgages and moneys unpaid on contracts for the sale of lands.

Credits
(L.1966, c. 952. Amended L.1967, c. 686, §§ 143, 144, eff. Sept. 1, 1967.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Margaret Valentine Turano
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2010

A cooperative apartment is personal property in a decedent's estate. Under this section, it passes to the estate
fiduciary. See Schnee v. Jonas Equities, 109 Misc.2d 221, 442 N.Y.S.2d 342 (Supreme Court, New York County
1981). In Matter of Fernanders, N.Y.L.J., Feb. 25, 2010 at 37, col. 6 (Surrogate's Court, New York County), the
apartment was the only asset in the estate. After the decedent died, his son lived in the apartment without paying
rent, and the court ruled that the fiduciary had the sole right to the decedent's property before distribution, citing
Matter of Starbuck, 251 N.Y. 439, 167 N.E. 580 (1929); Matter of Brown, 295 A.D.2d 127, 743 N.Y.S.2d 100

(1 st  Dep't 2002).

PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

This section derives substantially unchanged from Surrogate's Court Act § 202, whose purpose (and that of its
predecessor, Code of Civil Procedure § 2672) was to classify as personal property certain interests that were related to
real property. These sorts of property interests used to be referred to as “chattels real,” a term that has been eliminated
from the law. See the Practice Commentary to EPTL 6-3.3. Under current law, they are simply personal property.

Included in this section as personal property are estates for years or for the life of another person in real property
(subparagraphs (1), (2)), trade fixtures removable without harming the structure of the building (subparagraph (3)),
crops growing on land when the decedent dies (subparagraph (4)), annual produce (subparagraph (5)), accrued rents
until the time of the decedent's death (subparagraph (6)), and debts secured by mortgages and money not yet paid
on the sale of land (subparagraph (7)).

At the time of passage of this section's original predecessor, the classification as real or personal property mattered
in more ways than it does today; most of the distinctions have been eliminated. This statute still provides guidelines,
however, where differences persist under the law or where a testator's will makes a disposition of real or personal
property. For example, from the moment a person has entered into a contract to sell real property, her interest is
converted to personal property (subparagraph (7)). Under EPTL 5-3.1(a)(5) a decedent's spouse is entitled to $15,000
in “money or other personal property,” which the personal property of this section can be used to satisfy. Matter of
Shencavitz, N.Y.L.J., September 25, 1996, at 26, col. 5 (Surrogate's Court, Suffolk County) (spouse received $15,000
out of sales proceeds of real property that was under contract of sale at the time of the decedent's death). For another
example, if a testator writes a will devising her “real property,” the beneficiary is not entitled to the unpaid contract
proceeds. Matter of Everhart, 226 A.D.2d 892, 640 N.Y.S.2d 621 (3d Dep't 1996). Compare EPTL 3-4.2, which
provides that if the decedent makes a will specifically disposing of real property and then later enters into a contract
to sell it but dies before closing on the contract, the gift does not adeem but the specific devisee of the real property
is entitled to the unpaid sales proceeds.

See also EPTL 6-2.1(4) and 6-2.2(d), which treat the shares of stock in a cooperative apartment as real property.

REVISERS' NOTES

Source: SCA § 202.

Changes: None.
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Comments: This section re-enacts SCA § 202 without substantive change. The following formal and structural changes should
be noted:

1. SCA § 202(2) has been omitted as sufficiently included within “estates for years” in subparagraph (a)(1).

2. The bulk of SCA § 202(8) has been omitted as clearly personal property and sufficiently included under the phrase “every
other species of personal property” at the outset of the section.

3. The second sentence of SCA § 202(9) is found in subparagraph (a)(3); the third sentence has been omitted as unnecessary.

All other changes in form are for clarification, and are keyed to the drafting pattern of the new law.

Relevant Additional Resources
Additional Resources listed below contain your search terms.

CROSS REFERENCES

Personal representative defined, see EPTL § 1-2.13.
Estate for life of third person, designation of property, see EPTL § 6-1.3.

Notes of Decisions containing your search terms (0)
View all 219

McKinney's E. P. T. L. § 13-1.1, NY EST POW & TRST § 13-1.1
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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95 Misc.2d 690
Surrogate's Court, Saratoga County, New York.

In the Matter of the Proceeding for Ancillary
Letters of Administration of the ESTATE

of John T. CAPERONIS, Deceased.

July 14, 1978.

Synopsis
Mother of decedent, who was a domiciliary of Florida and
died intestate, objected to granting of ancillary letters of
administration to petitioner, widow of the decedent. The
Surrogate's Court, Saratoga County, Robert F. Doran, J.,
held that: (1) conviction on three-count federal indictment
charging making of false statements on a loan application for
Federal Housing Authority loan, forging signature on said
application and uttering the same as true did not constitute
felonies under state law and, hence, did not disqualify
petitioner; (2) plenary hearing was necessary to determine
truth of allegations that petitioner was incompetent by reason
of being dishonest, and (3) for a purpose of ancillary
administration, bond located in New York and secured by
mortgage on New York realty was to be considered personal
property.

Letters denied pending plenary hearing.

West Headnotes (7)

[1] Executors and Administrators Persons
entitled to appointment

Conviction on three-count federal indictment
charging making of false statements on loan
application for Federal Housing Authority loan,
forging signature on said application and
uttering same as true did not constitute felonies
under New York law and, hence, did not
disqualify petitioner from receiving ancillary
letters to administer deceased husband's estate.

18 U.S.C.A. § 1010; SCPA 707, subd. 1(d);
Penal Law §§ 170.05, 170.20, 175.45.

2 Cases that cite this headnote

[2] Executors and Administrators Persons
entitled to appointment

Executors and
Administrators Proceedings for
appointment

Finding that petitioner was incompetent, by
reason of alleged dishonesty, to be granted
ancillary letters of administration could not be
based on mere allegations that on applying
for a marriage license with decedent petitioner
falsely stated that it was her second marriage
and that petitioner used several aliases for
suspicious reasons; plenary hearing was required
to determine if the allegations were true.

SCPA 707, subd. 1(e).

1 Cases that cite this headnote

[3] Mortgages and Deeds of Trust Nature of
interest conveyed or created;  title or lien

A mortgage creates no interest in land but is
simply security for the debt or other obligation
of the mortgagor; mortgagee has a mere chose
in action secured by a lien on the land while the
mortgagor remains the owner of the legal estate.

1 Cases that cite this headnote

[4] Mortgages and Deeds of Trust Necessity
of Transferring Both Mortgage and Note

A mortgage cannot be separated from deed
which secures and exist independently of it.

[5] Descent and Distribution Real property
and interests therein

Descent and Distribution Personal
property

Mortgagor's interest in the land descends to
his heirs as real estate while the mortgagee's
interest passes to his personal representative as
personalty even if he should die in possession.

1 Cases that cite this headnote

[6] Mortgages and Deeds of Trust Delivery
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A mortgagee's interest may be conveyed without
deed by delivery only and it passes by any
transfer of the debt and is extinguished by
payment or by whatever extinguishes the debt.

[7] Executors and
Administrators Appointment as
dependent on assets or domiciliary appointment

For purposes of ancillary administration, bond
located in New York and secured by mortgage on
New York realty was to be considered personal
property. EPTL 13–1.1(a)(7).

1 Cases that cite this headnote

Attorneys and Law Firms

*691  **232  Nichols & Collins, Clifton Park (Betty
Nichols Collins, Clifton Park, of counsel), for Melody
Caperonis, as petitioner.

John A. Simone, Jr., Saratoga Springs, for Cora Caperonis,
as respondent.

DECISION

ROBERT F. DORAN, Surrogate.

The decedent died intestate, a domiciliary of Florida. In
this proceeding, the respondent, mother of the decedent,
objects on three grounds to the granting of ancillary letters
to the petitioner, the widow of the decedent. First, the
respondent claims that the petitioner is a felon and is

therefore disqualified under SCPA s 707(1)(d). Secondly,
the respondent *692  claims that the petitioner is further
disqualified on the ground that she is incompetent by reason

of dishonesty within the meaning of SCPA s 707(1)(e).
Finally, the respondent objects to the granting of letters on the
ground that the New York State Tax Commission has not been
made a party to the proceeding.

The third and final ground is easily disposed of. The record
clearly indicates that the Department of Taxation and Finance
was notified of the petition for ancillary administration, and
the record contains a notice of appearance and consent dated

March 7, 1978, properly signed by the attorney for the State
Tax Department. The other two grounds are not so easily
disposed of.

The respondent points out that the petitioner, upon a guilty
plea, was convicted under a federal indictment charging her
with three counts in violation of 18 U.S.C.A. s 1010 in that
she: (1) made false statements on a loan application for a
Federal Housing Authority loan; (2) forged her signature
on said application; and (3) uttered the same as true. This
conviction took place January 11, 1955. The sentences were
suspended, and the defendant was placed on probation for two
years on each count, the probations to run concurrently with
each other.

Without question, the conviction was, under federal law, a
felony. However, the problem does not end there.

People v. Olah, 300 N.Y. 96, 89 N.E.2d 329, and People
ex rel. Goldman v. Denno, 9 N.Y.2d 138, 211 N.Y.S.2d
403, 172 N.E.2d 663, instruct us that we must examine both
the federal statute and the indictment to determine if the
crime committed in the federal jurisdiction would have been
a felony **233  if perpetrated in the State of New York.

As stated in People ex rel. Goldman v. Denno, supra,
at 141, 211 N.Y.S.2d at 405, 172 N.E.2d at 664: “. . . if
the indictment accuses the defendant of acts, some of which
would in New York support a felony charge and others
only a charge of misdemeanor, the resulting conviction upon
such an indictment, whether based on a jury's verdict or the
defendant's plea of guilt(y), may not be regarded as one for
a felony.”

What is the situation where the acts complained of are set forth
in separate counts, as is apparently the situation in the instant
case? Clearly, if the indictment alleged in a separate count the
forging of a signature on an F.H.A. loan and if such an act
under New York law constitutes a felony and the petitioner
herein pleaded guilty to that count, then, regardless of whether
a plea of guilty to the count charging false statements *693
on the loan application would be a felony or a misdemeanor
under New York law, the petitioner must be deemed convicted

of a felony within the meaning of SCPA s 707(1)(d)
(People ex rel. Caposta v. La Vallee, 18 A.D.2d 950, 237
N.Y.S.2d 514).

From the documents submitted, it is clear that the conviction
was based on a single loan application for an F.H.A. loan. It
is also clear that the petitioner was alleged to have made a
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false statement on that loan application, was alleged to have
forged the signature of another person on that application, and
that she uttered the same as true. However, an analysis of the
pertinent provisions of the New York State Penal Law would
lead one to conclude that each of these convictions would be
for an act that constituted a misdemeanor under New York
law.

A conviction under the first count (namely, that of making
a false statement on a loan application for an F.H.A. loan)
would at most be a class A misdemeanor under Penal Law s
175.45.

The forging of the signature of another person on said
application would at most be forgery in the third degree, a
class A misdemeanor under Penal Law s 170.05.
[1]  Finally, uttering said instrument would at most be

criminal possession of a forged instrument in the third degree,
a class A misdemeanor under Penal Law s 170.20. Thus, this
Court concludes that whether or not separate counts were
involved in the federal conviction of the petitioner (and it
is unclear from the certificates of conviction submitted that
separate counts were in fact involved), applying the above
principles to the instant case, there can be no doubt that
the petitioner's previous federal convictions were for crimes
which would have not been felonies in New York State. Thus,

petitioner is not disqualified under SCPA s 707(1)(d).

[2]  The answer to the respondent's third claim can not be
found in the papers alone. The respondent has charged that the
petitioner is incompetent by reason of her dishonesty within

the meaning of SCPA s 707(1)(e). Respondent relies not
only on the federal convictions but also on the allegation,
as yet unproved, that the petitioner, in applying for her
marriage license with the decedent, falsely stated that it was
her second marriage when in fact it was her fourth marriage.
The respondent also alleges that the petitioner has used
several aliases for suspicious reasons. The respondent *694
alleges that these facts are sufficient, in combination, to deny
ancillary letters to the petitioner based on her dishonesty.
The Court concludes that it cannot determine on the papers
alone whether the petitioner is incompetent by reason of

dishonesty within the meaning of SCPA s 707(1)(e). A
plenary hearing is necessary to determine if the allegations of
the respondent are true. Only then can a proper determination
be made as to whether the petitioner should be denied letters
based on incompetency by reason of dishonesty.

The respondent in her papers raises one remaining issue. The
respondent, citing EPTL s 3-5.1, takes the position that a bond
owned by the decedent located in New York and secured by
a mortgage on New York real property should be considered
real property for all purposes.

**234  However, a thorough reading of EPTL s 3-5.1, in
particular, s 3-5.1(a), (b) and (i), leads one to the inescapable
conclusion that whether a mortgage is real property or
personal can be determined only by examining the substantive
law of the state where the real property is located. In short,
EPTL s 3-5.1 does not necessarily say that a mortgage on a
piece of New York real estate is real property for purposes
of determining the manner in which such property descends
when not disposed of by will.

Samuel Hoffman, in his Practice Commentary (McKinney's
Consol. L. of N.Y. Ann., EPTL s 3-5.1, page 448) states:
“Paragraph (a) carefully defines the key terms that appear
throughout the section. Perhaps most notable is the definition
of ‘real property’ as including leaseholds of, and fixtures,
mortgages or other liens on, land. These latter ‘interests' are,
for Local law purposes, characterized as ‘chattels real’ or
species of personal property; this explains the addition of
paragraph (i) which codifies case law to the effect that the
character of such an interest in land is to be fixed by the local
law at the situs . . ..”
[3]  [4]  In New York State, a mortgage creates no estate

in the land but is simply security for the debt or other
obligation of the mortgagor. The mortgagee has, by virtue
of the mortgage, a mere chose in action secured by a lien
upon the land, and not an estate in the land mortgaged. The
mortgagor remains the owner of the legal estate, and the
mortgagee has only a special or personal interest therein as
*695  security for the debt or obligation (N.Y.Jur., Vol. 38,

Mortgages, s 111). The mortgage creates no estate in the land
but is simply security for a debt. It is a lien, encumbrance or
security upon the mortgaged premises as an incident to the
debt which it is intended to secure, and it cannot be separated
from the debt and exist independently of it (Ibid., s 1).

[5]  [6]  In New York State, the mortgagor's interest
descends to his heirs as real estate, and judgments against
him are liens upon the land, and his interest in the land can
be sold or exchanged. On the other hand, the mortgagee has
no attribute of ownership in the land. He cannot in any way
convey, devise, mortgage or encumber the land; the land is
not liable to his debts; his interest passes to his personal
representative as personal estate even if he should die in
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possession; his interest may be conveyed without deed by
delivery only, and it passes by any transfer of the debt and
is extinguished by payment or by whatever extinguishes the
debt (Siegel v. Atterbury, 254 A.D. 514, 5 N.Y.S.2d 372, Aff'd
279 N.Y. 767, 18 N.E.2d 859).

[7]  The Court also notes that EPTL s 13-1.1(a)(7) clearly
makes mortgages personal property for purposes of the
administration of an estate. Thus, for purposes of this
ancillary administration, the bond and mortgage of the
decedent shall be considered personal property.

The petitioner is directed to submit a decree denying the
granting of letters until such time as a plenary hearing can
be held and declaring that the bond and mortgage is personal
property.

All Citations

95 Misc.2d 690, 408 N.Y.S.2d 231

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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209 A.D.2d 991
Supreme Court, Appellate Division,

Fourth Department, New York.

Mary L. CAMPBELL, Appellant,
v.

GOLDOME REALTY CREDIT
CORP., Mark A. Worrell, and Michael J.

Fitzgerald, Esq., Respondents. Appeal No. 1.

Nov. 16, 1994.

Synopsis
Former wife of deceased mortgagor brought action
challenging foreclosure sale. The Supreme Court, Erie
County, Whelan, J., granted summary judgment for
mortgagee and foreclosure sale purchaser, and appeal was
taken. The Supreme Court, Appellate Division, held that
foreclosure decree made and entered before death of
mortgagor could be executed notwithstanding death, and
bound all persons claiming any interest under him.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (2)

[1] Insurance Persons entitled

Deceased mortgagor's former wife lacked
standing to sue mortgage company for its
cancellation of mortgage life policy issued
to mortgagor, in that former spouse was not
intended beneficiary of policy.

[2] Mortgages and Deeds of Trust Execution
and Enforcement

Foreclosure decree made and entered before
death of mortgagor could be executed
notwithstanding death, and bound all persons
claiming any interest under him; representative
of mortgagor's estate did not have to be
substituted as party defendant, even though
mortgagor died before actual sale of property.

1 Cases that cite this headnote

Attorneys and Law Firms

**162  Willard M. Pottle, Jr., P.C., by Willard Pottle, Buffalo,
for appellant.

Saperston & Day, P.C. by Charles Swanekamp, Buffalo, for
respondent, Goldome Realty Credit Corp.

Alan D. Goldstein, Buffalo, for respondent, Mark A. Worrell.

Flaherty and Shea, Buffalo, for respondent, Michael J.
Fitzgerald, Esq.

Before *992  PINE, J.P., and LAWTON, FALLON, DAVIS
and BOEHM, JJ.

Opinion

*991  MEMORANDUM:

James W. Campbell, Jr. (decedent), the late husband of
plaintiff, purchased a single-family home in the City of
Buffalo and took title in his name alone. On April 20, 1987,
decedent executed a bond and mortgage on the property to
Goldome FSB in the amount of $125,000 and Goldome FSB
assigned the mortgage to defendant Goldome Realty Credit
Corp. (GRCC). On August 26, 1987, decedent obtained
a mortgage life insurance policy that insured payment of
the mortgage in the event of decedent's death. Decedent's
monthly mortgage payment included the monthly premium
on that policy. Plaintiff and decedent were legally separated
pursuant to a judgment of separation entered February 20,
1990. As part of their property settlement, decedent executed
a mortgage on the property in the amount of $40,000 to
plaintiff.

Decedent defaulted in making the required monthly mortgage
payments to GRCC after August 7, 1989. On February 7,
1990, GRCC commenced a mortgage foreclosure action and
obtained a judgment of foreclosure and sale on June 27,
1990. On August 10, 1990, prior to the foreclosure sale,
decedent filed a chapter 13 bankruptcy petition, thereby
automatically staying the foreclosure sale. The following day,
decedent unexpectedly died. Thereafter, plaintiff made claim
to the proceeds of the mortgage life insurance policy issued
to decedent by GRCC. Payment was denied because the
policy previously had been cancelled due to non-payment of
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premiums. On September 24, 1990, decedent's bankruptcy
petition was dismissed because of decedent's death, and the
foreclosure sale was rescheduled for November 7, 1990. At
the sale, defendant Mark Worrell purchased the property.

Plaintiff commenced this action alleging two causes of action.
The first cause of action against GRCC seeks damages for
breach of contract based on GRCC's cancellation of the
mortgage life insurance policy issued to decedent. The second
cause of action seeks to set aside the mortgage foreclosure
sale.

[1]  Supreme Court properly granted the motions of GRCC
and Worrell seeking dismissal of the complaint. Plaintiff
does not have standing to bring the first cause of action
in her individual capacity because she was not an intended

beneficiary of the insurance policy (see, Stainless, Inc. v.
Employers Fire Ins. Co., 69 A.D.2d 27, 33, 418 N.Y.S.2d
76, aff'd 49 N.Y.2d 924, 428 N.Y.S.2d 675, 406 N.E.2d 490).
Additionally, plaintiff did not move to substitute decedent's
estate as a party plaintiff until almost two years subsequent
**163  to the granting of letters of administration to her.

[2]  Furthermore, there is no merit to the contention of
plaintiff that the mortgage foreclosure sale should be set

aside as jurisdictionally defective due to the fact that no
representative of decedent's estate was substituted as a party
defendant in the foreclosure proceeding. Plaintiff's contention
rests on the erroneous assumption that a foreclosure action
is concluded, not by the judgment of foreclosure, but by the
actual sale of the property. The Court of Appeals has held
that “[t]he decree made and entered before the death of the
mortgagors could be executed notwithstanding their death,
and binds all persons claiming any interest under them” (Hays
v. Thomae, 56 N.Y. 521, 522; accord, Whiting v. Bank of the
U.S., 38 U.S. 6, 15, 10 L.Ed. 33; Brovender v. Williams, 3
A.D.2d 841, 161 N.Y.S.2d 439, appeal dismissed 3 N.Y.2d
903, 167 N.Y.S.2d 922, 145 N.E.2d 868).

Lastly, we have reviewed the remaining contention of plaintiff
and conclude that it is lacking in merit (see, Insurance Law
§ 3211[f][1] ).

Order unanimously affirmed without costs.

All Citations

209 A.D.2d 991, 622 N.Y.S.2d 161

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Real Property Actions and Proceedings Law (Refs & Annos)

Chapter 81. Of the Consolidated Laws (Refs & Annos)
Article 13. Action to Foreclose a Mortgage (Refs & Annos)

McKinney's RPAPL § 1304

§ 1304. Required prior notices

Effective: May 12, 2018
Currentness

1. Notwithstanding any other provision of law, with regard to a home loan, at least ninety days before a lender, an assignee or a
mortgage loan servicer commences legal action against the borrower, or borrowers at the property address and any other address
of record, including mortgage foreclosure, such lender, assignee or mortgage loan servicer shall give notice to the borrower in
at least fourteen-point type which shall include the following:

“YOU MAY BE AT RISK OF

FORECLOSURE. PLEASE READ THE FOLLOWING NOTICE CAREFULLY”

“As of ___, your home loan is ___ days and ___ dollars in default. Under New York State Law, we are required to send you
this notice to inform you that you are at risk of losing your home.

Attached to this notice is a list of government approved housing counseling agencies in your area which provide free counseling.
You can also call the NYS Office of the Attorney General's Homeowner Protection Program (HOPP) toll-free consumer hotline
to be connected to free housing counseling services in your area at 1-855-HOME-456 (1-855-466-3456), or visit their website at
http://www.aghomehelp.com/. A statewide listing by county is also available at http://www.dfs.ny.gov/consumer/mortg nys np
counseling agencies.htm. Qualified free help is available; watch out for companies or people who charge a fee for these services.

Housing counselors from New York-based agencies listed on the website above are trained to help homeowners who are having
problems making their mortgage payments and can help you find the best option for your situation. If you wish, you may also
contact us directly at _________ and ask to discuss possible options.

While we cannot assure that a mutually agreeable resolution is possible, we encourage you to take immediate steps to try to
achieve a resolution. The longer you wait, the fewer options you may have.

If you have not taken any actions to resolve this matter within 90 days from the date this notice was mailed, we may commence
legal action against you (or sooner if you cease to live in the dwelling as your primary residence.)

If you need further information, please call the New York State Department of Financial Services' toll-free helpline at (show
number) or visit the Department's website at (show web address).
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IMPORTANT: You have the right to remain in your home until you receive a court order telling you to leave the property.
If a foreclosure action is filed against you in court, you still have the right to remain in the home until a court orders you to
leave. You legally remain the owner of and are responsible for the property until the property is sold by you or by order of the
court at the conclusion of any foreclosure proceedings. This notice is not an eviction notice, and a foreclosure action has not

yet been commenced against you. 1

1-a. Notwithstanding any other provision of law, with regard to a reverse mortgage home loan, at least ninety days before a
lender, an assignee or a mortgage loan servicer commences legal action against the borrower or borrowers at the property address
and any other addresses of record, including reverse mortgage foreclosure, such lender, assignee or mortgage loan servicer shall
give notice to the borrower in at least fourteen-point type except for the heading which shall be in at least sixteen-point type
which shall include the following:

“YOU COULD LOSE YOUR HOME TO FORECLOSURE.

PLEASE READ THE FOLLOWING NOTICE CAREFULLY.

Date

Borrower's address

Loan Number:

Property Address:

Dear Borrower(s):

As of ____________, we as your lender or servicer claim that your reverse mortgage loan is ___ days in default. Under New
York State Law, we are required to send you this notice to inform you that you may be at risk of losing your home.

We, the lender or servicer of your loan, are claiming that your reverse mortgage loan is in default because you have not complied
with the following conditions of your loan:

_____ You are not occupying your home as your principal residence

_____ You did not submit the required annual certificate of occupancy

_____ The named borrower on the reverse mortgage has died

_____ You did not pay property taxes

{Servicer name} paid your property taxes for the following time periods: ___________________________

______________________ {quarter/year}

_____ You did not maintain homeowner's insurance

{Servicer name} purchased homeowner's insurance for you on the following date(s) and for the following cost(s):
____________________________________
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_____ You did not pay water/sewer charges

{Servicer name} paid water/sewer charges for you on the following date(s) and for the following cost(s):
________________________

_____ You did not make required repairs to your home

If the claim is based on your failure to pay property or water and sewer charges or maintain homeowner's insurance, you can cure
this default by making the payment of $____________ for the advancements we made towards these payments on your behalf.

You have the right to dispute the claims listed above by contacting us, by calling ____________ or sending a letter to
____________________. This may include proof of payments made for property taxes or water and sewer charges or a current
declaration page from your insurance company, or any other proof to dispute the servicer's claim.

If you are in default for failure to pay property charges (property taxes, homeowner's insurance and/or water/sewer charges)
you may qualify for a grant, loan, or re-payment plan to cure the default balance owed.

If you are in default due to the death of your spouse, you may be considered an eligible “Non-Borrowing Spouse” under a HUD
program which allows you to remain in your home for the rest of your life.

If you are over the age of 80 and have a long term illness, you may also qualify for the “At-Risk Extension,” which allows you
to remain in your home for one additional year and requires an annual re-certification.

Attached to this notice is a list of government-approved housing counseling agencies and legal services in your area which
provide free counseling. You can also call the NYS Office of the Attorney General's Homeowner Protection Program
(HOPP) toll-free consumer hotline to be connected to free housing counseling services in your area at 1-855-HOME-456
(1-855-466-3456), or visit their website at http://www.aghomehelp.com. A statewide listing by county is also available at http://
www.dfs.ny.gov/consumer/mortg nys np counseling agencies.htm. You may also call your local Department of Aging for a
referral or call 311 if you live in New York City.

Qualified free help is available; watch out for companies or people who charge a fee for these services.

You may also contact us directly at __________ and ask to discuss all possible options to allow you to cure your default and
prevent the foreclosure of your home. While we cannot ensure that a resolution is possible, we encourage you to take immediate
steps to try to achieve a resolution. The longer you wait, the fewer options you may have.

If you have not taken any actions to resolve this matter within 90 days from the date this notice was mailed, we may commence
legal action against you (or sooner if you cease to live in the dwelling as your primary residence).

If you need further information, please call the New York State Department of Financial Services' toll-free helpline at
877-226-5697 or visit the Department's website at http://www.dfs.ny.gov.

IMPORTANT: You have the right to remain in your home until you receive a court order telling you to leave the property.
If a foreclosure action is filed against you in court, you still have the right to remain in the home until a court orders you to
leave. You legally remain the owner of and are responsible for the property until the property is sold by you or by order of the
court at the conclusion of any foreclosure proceedings. This notice is not an eviction notice, and a foreclosure action has not
yet been commenced against you.”
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A lender, assignee or mortgage loan servicer of a reverse mortgage home loan which provides notice to the borrower as required
by this subdivision is not required to provide notice to such borrower with regard to such loan pursuant to subdivision one
of this section.

2. The notices required by this section shall be sent by such lender, assignee (including purchasing investor) or mortgage loan
servicer to the borrower, by registered or certified mail and also by first-class mail to the last known address of the borrower,
and to the residence that is the subject of the mortgage. The notices required by this section shall be sent by the lender, assignee
or mortgage loan servicer in a separate envelope from any other mailing or notice. Notice is considered given as of the date it
is mailed. The notices required by this section shall contain a current list of at least five housing counseling agencies serving
the county where the property is located from the most recent listing available from department of financial services. The list
shall include the counseling agencies' last known addresses and telephone numbers. The department of financial services shall
make available on its websites a listing, by county, of such agencies. The lender, assignee or mortgage loan servicer shall use
such lists to meet the requirements of this section.

3. The ninety day period specified in the notices contained in subdivisions one and one-a of this section shall not apply, or shall
cease to apply, if the borrower has filed for bankruptcy protection under federal law, or if the borrower no longer occupies the
residence as the borrower's principal dwelling. Nothing herein shall relieve the lender, assignee or mortgage loan servicer of
the obligation to send such notices, which notices shall be a condition precedent to commencing a foreclosure proceeding.

4. The notices required by this section and the ninety day period required by subdivisions one and one-a of this section need
only be provided once in a twelve month period to the same borrower in connection with the same loan and same delinquency.
Should a borrower cure a delinquency but re-default in the same twelve month period, the lender shall provide a new notice
pursuant to this section.

5. For any borrower known to have limited English proficiency, the notices required by subdivisions one and one-a of this
section shall be in the borrower's native language (or a language in which the borrower is proficient), provided that the language
is one of the six most common non-English languages spoken by individuals with limited English proficiency in the state of New
York, based on United States census data. The department of financial services shall post the notices required by subdivisions
one and one-a of this section on its website in the six most common non-English languages spoken by individuals with limited
English proficiency in the state of New York, based on the United States census data.

6. (a)(1) “Home loan” means a loan, including an open-end credit plan, in which:

(i) The borrower is a natural person;

(ii) The debt is incurred by the borrower primarily for personal, family, or household purposes;

(iii) The loan is secured by a mortgage or deed of trust on real estate improved by a one to four family dwelling, or a condominium
unit, in either case, used or occupied, or intended to be used or occupied wholly or partly, as the home or residence of one or
more persons and which is or will be occupied by the borrower as the borrower's principal dwelling; and

(iv) The property is located in this state.
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(2) A home loan shall include a loan secured by a reverse mortgage that meets the requirements of clauses (i) through (iv) of
subparagraph one of this paragraph.

7. The department of financial services shall prescribe the telephone number and web address to be included in the notice.

Credits
(Added L.2008, c. 472, § 2, eff. Sept. 1, 2008. Amended L.2009, c. 507, § 1-a, eff. Jan. 14, 2010; L.2011, c. 62, pt. A, § 104,
eff. Oct. 3, 2011; L.2012, c. 155, § 84, eff. July 18, 2012; L.2012, c. 155, § 85; L.2016, c. 73, pt. Q, §§ 6, 7, eff. Dec. 20, 2016;
L.2017, c. 58, pt. FF, § 1, eff. Dec. 20, 2016; L.2018, c. 58, pt. HH, §§ 1, 5, eff. April 12, 2018, deemed eff. April 20, 2017;
L.2018, c. 58, pt. HH, §§ 3, 4, eff. May 12, 2018.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Dan M. Blumenthal
 

2020

Failure to send the notice mandated by this section remains the most-litigated issue in residential mortgage
foreclosure with new section RPAPL 1302-a extending its availability.

With the passage of Banking Law 9-x (eff. June 17, 2020), this section has become the qualifying test for mortgage
relief due to the Covid-19 pandemic. Banking L. 9-x(1)(b). Also covered by the Banking Law are co-operative
units if the borrower's primary residence.

The defense afforded for non-compliance with this section is personal and only available to natural persons
obligated under a home loan and residing in the encumbered property (Vanderbilt v. Mortgage and Finance, Inc. v.
Ammon, 179 A.D.3d 1138, 118 N.Y.S.3d 125 [2d Dept. 2020]) as their primary residence. Citibank, N.A. v. Crick,
176 A.D.3d 776, 110 N.Y.S.3d 720, 722 (2d Dept. 2019) (notice to borrower's spouse not required as she “never
lived at the premises [ ] as her principal dwelling”).

Where it is disputed that the mortgage secures a home loan, “the plaintiff bears the burden of establishing, prima
facie, that [this section] is inapplicable.” U.S. Bank Trust, N.A. v. Sadique, 178 A.D.3d 984, 114 N.Y.S.3d 398 (2d
Dept. 2019). The notice may be sent by a third party, including counsel. Ocwen Loan Servicing LLC v Siame, 185
A.D.3d 408, 124 N.Y.S.3d 789 (Mem) (1st Dept. 2020) (holding that this section “does not preclude an attorney
acting on behalf of a lender from sending [ ] notices”).

Where the attachment to the Notice listing housing counseling agencies is challenged for failure to include a
sufficient number of agencies that actually serve the defendants' community, “it is the plaintiff's burden, on its
motion for summary judgment” to bring forth admissible proof that a sufficient number of the listed agencies
actually serve “the region wherein the defendants resided.” U.S. Bank Nat'l Ass'n v. Haliotis, 185 A.D.3d 756,
128 N.Y.S.3d 17 (2d Dept. 2020). However, “because the defendants failed to offer evidence showing that the
[disputed] agency did not serve the region of their residence, the defendants failed to demonstrate their entitlement
to dismissal of the complaint.” Id.
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Practitioners note: Effective January 14, 2020, the text of the required notice under this section has changed.

While the Second Department has the greatest volume of decisions regarding this section, the First Department has
also opined on “proper service of the RPAPL 1304 notice [and] the statutorily-mandated content.” Aurora Loan
Services, LLC v. Weisblum, 85 A.D.3d 95, 923 N.Y.S.2d 609 (2d Dep't, 2011). The First Department held that the
“plaintiff establishe[s] a rebuttable presumption of mailing through [ ] detailed testimony about how the 90- and 30-
day notices were generated, addressed, and mailed, and how their mailing was document[ed].” Wilmington Savings
Fund Society, FSB v. Hayes, 167 A.D.3d 440, 87 N.Y.S.3d 876 (1st Dep't 2018) but to prevail against a challenge to
the predicate notice, mere knowledge of mailing procedure is insufficient. HSBC Bank USA v. Gifford, 161 A.D.3d
618, 78 N.Y.S.3d 34 (1st Dep't 2018), see also, CitiMortgage, Inc. v. Moran, 167 A.D.3d 461, 90 N.Y.S.3d 29 (1st
Dep't 2018) (proof found lacking where servicer “did not testify either that she was familiar with plaintiff's mailing
procedures or that she was personally aware that RPAPL 1304 notices had been mailed to defendant[, n]or does the
fact that some of the RPAPL 1304 notices admitted into evidence at the hearing bear a certified mail number suffice
to raise the presumption of proper service”). Both Gifford and Moran cite to Nationstar Mtge., LLC v. Cogen, 159
A.D.3d 428, 72 N.Y.S.3d 48 (1st Dep't 2018).

The Second Department has indicated that the affidavit of a person with personal knowledge of the purported
mailing and evincing “proof of a standard office practice and procedure designed to ensure that items are properly
addressed and mailed” may be adequate. Fifth Third Mortgage Company v. Seminario, 168 A.D.3d 1041, 93
N.Y.S.3d 347 (2d Dep't 2019). In U.S. Bank N.A. v. Cope, 175 A.D.3d 527, 107 N.Y.S.3d 104 (2d Dep't 2019), the
Division explicitly held that “the affidavit of a representative of [a] loan servicer was insufficient to establish that
the notice was sent to the defendant in the manner required by RPAPL 1304, as the representative did not provide
evidence of a standard office mailing procedure and provided no independent evidence of the actual mailing.”
Emphasis in original. But see, Pennymac Holdings LLC v. Lane, 171 A.D.3d 774, 97 N.Y.S.3d 194 (2d Dep't
2019) (certified mail card with numbers matching business records and copies of first-class envelopes with postage
affixed deemed adequate proof). Where a prior servicer or outside vendor did the actual mailing, the servicer's
affidavit attesting to a standard business practice must recite familiarity with the mailer's procedures. Aurora Loan
Services, LLC v. Vrionedes, 167 A.D.3d 829, 91 N.Y.S.3d 150 (2d Dep't 2018). For a model of proper compliance,
kudos to the plaintiff in Wells Fargo Bank, N.A. v. Heiney, 168 A.D.3d 1126, 93 N.Y.S.3d 84 (2d Dep't 2019).
“[T]he plaintiff's vice president of loan documentation described in her affidavit [ ] the procedures of electronically
recording, printing, and dating the notices, appending a list of approved housing counseling agencies to them,
placing the notices in properly addressed certified and first-class mailing envelopes, and sealing the envelopes and
delivering them to the United States Postal Service for mailing. The plaintiff also submitted copies of the RPAPL
1304 notices sent to the [ ] defendants and copies of a certified mail receipt and a domestic return receipt.”

CHALLENGING 1304 NOTICE AFTER DEFAULT

Where all defendants default in appearing, a foreclosure plaintiff is under no obligation to plead compliance with
this section. U.S. Bank Trust, N.A. v. Green, 173 A.D.3d 1111, 100 N.Y.S.3d 879 (2d Dep't 2019). Where a defendant
subsequently appears and wishes to raise this defense, they must first “establish a reasonable excuse for [the] default
in answering the complaint.” Aurora Loan Services, LLC v. Movtady, 165 A.D.3d 1025, 7 N.Y.S.3d 114 (2d Dep't
2018); JP Morgan Chase Bank v. Dennis, 166 A.D.3d 530, 89 N.Y.S.3d 135 (1st Dep't 2018) (“Since defendant has
not established a reasonable excuse for her default, she has waived her standing defense”). Similarly, a defendant
may not challenge the plaintiff's compliance with this section for the first time in reply to a motion to dismiss, U.S.
Bank, N.A. v. Nathan, 173 A.D.3d 1112, 104 N.Y.S.3d 144 (2d Dep't 2019). A challenge to the notice under this
section (and RPAPL 1306) may also not be raised for the first time on appeal. Wells Fargo Bank N.A. v. Ho-Shing,
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168 A.D.3d 126, 92 N.Y.S.3d 194 (1st Dep't 2019); U.S. Bank N.A. v. Wiener, 171 A.D.3d 124, 199 N.Y.S.3d 51
(2d Dep't 2019).

NO EXTRA TIME FOR COMPLIANCE

Time to comply with this section does not entitle a plaintiff to a 90-day tolling of the limitations period (CPLR
204[a]) where nothing prevented timely service of the notice. Capital One, N.A. v. Saglimbeni, 170 A.D.3d 508,
96 N.Y.S.3d 48 (1st Dep't 2019).

2018

Defenses based on the foreclosure plaintiff's standing to foreclose (possession of the underlying promissory note
at the time of commencement) are discussed in RPAPL 1302. Supra.

Effective May 12, 2018 (L.2018, c. 58), this section was amended to clarify that the singular term previously listed
as “such notice” was intended to reference and will now read “notices required by this section” and pluralizing the
term notices where applicable. Substantively, the legislature added a new notice applicable to reverse mortgages
(subparagraph 1-a) and removed language excepting such instruments from the requirements in subparagraph 6.

The primary legislative impetus for this section was to “provide a preliminary mechanism for homeowners, who
have defaulted in making payments due under the terms of their mortgage agreements, to become more aware that
legal action was about to be initiated against them by the mortgage lender should payments not be forthcoming.”
Bank of New York Mellon v. Davis, 56 Misc.3d 896, 59 N.Y.S.3d 252 (Sup. Ct. Suff. County 2017), referencing, inter
alia, N.Y. Bill Jacket, 2008 S.B. 8143. Ch. 472. The section only applies to a borrower's principal or prospective
principal dwelling. Bank of America, N.A. v. Diaz, 160 A.D.3d 457, 75 N.Y.S.3d 147 (1st Dept. 2018) (where a
“defendant does not reside at the mortgaged property, [the] foreclosure proceeding does not place his home at risk.”
Accordingly, notice under this section was not required).

While an affidavit attesting to the records and procedures of a prior servicer are not necessarily inadmissible, the
spokesperson for the current servicer must “aver that he was personally familiar with the record keeping practices
and procedures of [ ] the prior loan servicer” in order to lay a proper foundation. Deutsche Bank Nat. Trust Co. v.
Carlin, 152 A.D.3d 491, 61 N.Y.S.3d 16 (2d Dept. 2017). Mere reference to the prior servicer's “servicing records,”
even where copies of the predicate notices were annexed, were found to be insufficient to demonstrate compliance
with this section. Bank of New York Mellon v. Davis, 56 Misc.3d 896, 59 N.Y.S.3d 252 (Sup. Ct., Suffolk County
2017). It has been held that, by setting the statutory mailing procedure, “the Legislature implicitly provided the
means for the plaintiff to demonstrate its compliance with the statute, i.e., by submission of proof of mailing by the
post office.” Nationstar Mortgage, LLC v. LaPorte, 162 A.D.3d 784, 79 N.Y.S.3d 70 (2d Dept. 2018) (defendant's
bare denial of receipt rebutted by an affidavit of an employee of the plaintiff describing the plaintiff's certified and
first-class mailing procedure, along with copies of an envelope addressed to the defendant bearing a certified mail
barcode and the notices). In contrast, a plaintiff's affidavit alleging compliance with this section exhibiting notices
containing an unidentified 20-digit number, “but no language indicating that a mailing was done by first-class or
certified mail, or even that a mailing was done by the U.S. Postal Service,” and also failed to allege that the affiant
“was familiar with the plaintiff's mailing practices and procedures,” failed to support judgment. Bank of New York
Mellon v. Zavolunov, 157 A.D.3d 754, 69 N.Y.S.3d 356 (2018). While an affidavit from the party who actually
placed notices into the postal system is not a requirement, some “independent proof of the actual mailing,” is well-
advised, if not required. See, Investors Sav. Bank v. Salas, 152 A.D.3d 752, 58 N.Y.S.3d 600 (2d Dept. 2017), citing,
CitiMortgage, Inc. v. Pappas, 147A.D.3d 900, 47 N.Y.S.3d 415 (2d Dept. 2017). The party averring to due service
should also demonstrate their authority to act on behalf of the plaintiff. HSBC Bank USA, National Association v.
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Cooper, 157 A.D.3d 775, 69 N.Y.S.3d 350 (2d Dept. 2018) (an affidavit is of no evidentiary value if there is “no
evidence in the record demonstrating that the [affiant] had the authority to act on behalf of the plaintiff”).

2017

“The issue presented here, concerning what constitutes compliance with the 90-day notice requirement of RPAPL
§ 1304, has been the subject of ever-growing and often confusing litigation throughout the State.” Bank of New
York v. Morga, 56 Misc.3d 256, 54 N.Y.S.3d 527 (Sup. Court, Suffolk County 2017). The statutory requirements
are straightforward, registered or certified mail, plus first-class mail, all sent to the borrowers at their last known
address. The confusion lies not in the action, but in the proof of compliance. In CitiMortgage, Inc. v. Pappas, 147
A.D.3d 900, 47 N.Y.S.3d 415 (2d Dept. 2017), plaintiff-lender's affidavit and business records, which included
a copy of a proper notice and computer records which purported to memorialize proper mailings, were affirmed
to be insufficient to defeat defendant-borrower's denial of due notice under this Section. The Second Department
applied this requirement of an affidavit of service or official United States Postal Service (“USPS”) proof of proper
posting in Citibank, N.A. v. Wood, 150 A.D.3d 813, 55 N.Y.S.3d 109 (2d Dept. 2017), reversing a grant of an order
of reference to plaintiff. Even the notation on the notices purporting to show USPS certified mail numbers, without
some external evidence of processing through USPS, were insufficient to establish due service. Id. Pappas has
already been criticized for “engraft[ing] a new requirement of a need for a proof of mailing by the post office or
an affidavit of service” for the notice under this Section. Bank of New York v. Morga, supra. What is clear is that
an unsupported affidavit of ‘an assistant secretary of the loan servicer,' without “proof of a standard office mailing
procedure and [ ] independent proof of the actual mailing,” was insufficient to prove proper delivery of notice under
this Section. Investors Savings Bank v. Salas, 152 A.D.3d 752 58 N.Y.S.3d 600 (2nd Dept., 2017). The best practice
for foreclosure plaintiffs would be to assure that supporting affidavits aver familiarity with mailing procedures
and that proof of mailing from the USPS be annexed as failure to meet the plaintiff's prima facie burden under
this Section will defeat a right to summary judgment “regardless of the sufficiency of [a] defendant's opposition
papers.” M & T Bank v. Joseph, 152 A.D.3d 579, 58 N.Y.S.3d 150 (2nd Dept., 2017).

Subp. 5

The requirements of this Section only apply to actions to foreclose a mortgage on a “home loan” as defined in
this Subparagraph, not an action to recover on the note. M & T Bank v. Benjamin, 145 A.D.3d 1519, 44 N.Y.S.3d
301 (4th Dept. 2016), see also, Bd. of Directors of House Beautiful at Woodbury Homeowners Ass'n, Inc. v. Godt,
96 A.D.3d 983, 985, 947 N.Y.S.2d 572, 574 (2d Dept. 2012) (“we can infer that the expression of this specific
type of foreclosure action--mortgage foreclosure actions--in the statute indicates an exclusion of others”). Where
the applicability of this Section is in dispute, the burden shifts to the defendant-borrower to demonstrate that the
underlying transaction was a “home loan.” US Bank Nat. Ass'n v. Richard, 151 A.D.3d 1001, 57 N.Y.S.3d 509
(2d Dept., 2017).

2016

Changes to the notice required under this section become effective December 20, 2016 and include a change of the
mandatory bold-face warning on the notice from “you could lose your home” to the more legalistic “you may be at
risk of foreclosure,” perhaps to eliminate near-duplicate language in the first paragraph of the notice. Substantive
changes to the notice include the addition of an explanation that the notice is not notice of imminent eviction
and that it is only a predicate to foreclosure, no action having yet been commenced. It also makes clear that the
borrowers remain the owners of the home and remain responsible to maintain the property (tying this amended
subdirectory to the other 2016 RPAPL amendments). Also added are a section requiring that, if the borrower is
“known” not to be English-proficient, the notice be given in any of the six most common non-English languages
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(to be selected, translated and made available by the Department of Financial Services). The issues of the level of
proficiency and whether the lender knew (or should have known?) that there was a need and for what language
(without ethnic stereotyping) may well become a new subject for challenging notice under this section.

A qualified mortgage creditor anticipating foreclosing certain residential mortgages is required to send the notice
set forth in this section by the specified methods of mailing to at least 90 days prior to commencing an action.
Compliance with the section “is a condition precedent to the commencement of a foreclosure action, but failure to
comply with RPAPL 1304 is not jurisdictional, U.S. Bank Nat. Ass'n v. Carey, 137 A.D.3d 894, 28 N.Y.S.3d 68 (2d
Dept. 2016), rather, it is a defense which may be raised at any time.” Flagstar Bank, FSB v. Jambelli, 140 A.D.3d
829, 32 N.Y.S.3d 625 (2d Dept. 2016). If not raised by a borrower, a court should not raise the issue sua sponte. Id.
However, once raised, the burden is on the plaintiff to prove due notice by sworn affidavit, in most circumstances
supported by evidence in the form of affidavits of service. Bank of New York Mellon v. Aquino, 131 A.D.3d 1186,
16 N.Y.S.3d 770 (2d Dept. 2015) (summary judgment denied lender where “as the defendants correctly contend,
the plaintiff failed to submit an affidavit of service evincing that it properly served them pursuant to RPAPL 1304”).
Having found that “the plaintiff failed to meet its prima facie burden, [the court] need not consider the sufficiency of
the appellants' papers in opposition.” Cenlar, FSB v. Weisz, 136 A.D.3d 855, 25 N.Y.S.3d 308 (2d Dept. 2016). An
affidavit describing a proper standard procedure for sending the notices under this section, together with a review
regarding the subject loan for compliance when submitted along with “copies of the domestic return receipts, with
date of delivery and signature of one of the appellants” is sufficient evidence to demonstrate compliance. Flagstar
Bank, FSB v. Mendoza, 139 A.D.3d 898, 32 N.Y.S.3d 278 (2d Dept. 2016) as was an “affidavit of an assistant vice-
president of the plaintiff and copies of the notice and certified mail receipt, as well as a ‘proof of filing statement’
filed with the New York State Banking Department pursuant to RPAPL 1306.” PHH Mortgage Corp. v. Muricy,
135 A.D.3d 725, 24 N.Y.S.3d 137 (2d Dept. 2016). An affidavit which merely states compliance in a conclusory
fashion will not suffice. Cenlar, FSB v. Censor, 139 A.D.3d 781, 32 N.Y.S.3d 228 (2d Dept. 2016) (the deficiency
of the affidavit was complicated by the plaintiff's other submitted documents which the court found to contradict
the affidavit).

The notice requirements of this section only apply to loans by a natural person for family use as a principal dwelling.
Qualification of a loan under this section is a question of fact. Richlew Real Estate Venture v. Grant, 131 A.D.3d
1223, 17 N.Y.S.3d 475 (2d Dept. 2015). Where a borrower-defendant alleges non-compliance with this section,
they bear the burden of proof to show that the subject loan was a “home loan” within the meaning of this section.
CitiMortgage Inc., v. Simon, 137 A.D.3d 1190, 28 N.Y.S.3d 454 (2d Dept. 2016). In Flushing Sav. Bank v. Latham,
139 A.D.3d 663, 32 N.Y.S.3d 206 (2d Dept. 2016), the plaintiff's assignees attempted to exempt the subject property,
described as a “1-3 family with store/office,” from the requirements of this section but “failed to establish, as a
matter of law, that the subject loan did not qualify as a ‘home loan.’ ” Although they may be intended to finance
a principal residence, secured loans for cooperative interests do not qualify under this section. Lane v. Tyson, 133
A.D.3d 530, 21 N.Y.S.3d 35 (1st Dept. 2015); DaCosta-Harris v. Aurora Bank, FSB, 131 A.D.3d 1095, 17 N.Y.S.3d
156 (2d Dept. 2015).

Even if the underlying mortgage loan is deemed a ‘home loan’ under this section, the statutory obligations are
applicable only to a plaintiff who is either a “mortgage loan servicer” (see, Banking Law § 590) or a “lender.” In
Manitoli, LLC v. Hartwell, 140 A.D.3d 710, 33 N.Y.S.3d 367 (2d Dept. 2016), the borrower had entered into a
mortgage transaction with plaintiff, a two-member LLC which made few such loans (six in the three years preceding
the transaction in dispute). The borrower moved for summary dismissal of a subsequent foreclosure by claiming
that notice under the section was not given. It was affirmed on appeal that the plaintiff did not meet the definitions
of a “private banker” or other “banking organization,” to be deemed a “lender” obligated under this section (see
Banking Law § 6-l(i) and the statutes referenced therein) nor that the plaintiff was an entity registered, or obligated
to register as a “mortgage loan servicer.” Banking Law § 590(2)(b-1) . As such, plaintiff had no obligation to deliver
a predicate notice under this section.
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A “non-obligor” mortgagor was not entitled to notice under this section as he was not a “borrower.” Further, neither
was the estate of the borrower herein, as the borrower had died more than 90 days before commencement of this
mortgage foreclosure action. As such, no notice need be given. U.S. Bank v. Levine, 52 Misc.3d 736, 36 N.Y.S.3d
786 (Sup. Ct., Westchester County, 2016).

2015

This Section requires that, for any foreclosure action commenced on or after September 1, 2008 (see, L.2008, c.
472, § 2; Nationstar Mortgage LLC v. Silveri, 126 A.D.3d 864, 7 N.Y.S.3d 158 [1st Dep't 2015]), the specific notice
set forth in paragraph 1, set in “at least fourteen-point type,” be sent to individual borrowers (natural persons)
for any loan where the debt is incurred by the borrower primarily for personal, family, or household purposes
RPAPL 1304(5)(a)(ii). In the foreclosure action Tuthill Fin. v. Candlin, (129 A.D.3d 1375, 13 N.Y.S.3d 599 [3d
Dep't 2015]), the deceased defendant-borrower was the owner of a 31 acre property containing both a horse farm
and residence occupied by the borrower and his family. The property was encumbered by a mortgage held by
plaintiff. Prior to defendant's passing, there was a default under the mortgage and a foreclosure was commenced.
The deceased answered and asserted defenses including non-compliance with this Section. After his passing, the
deceased's wife, administrator of his Estate, was substituted as defendant on the motion of plaintiff. The second
branch of plaintiff's motion, for summary judgment in the foreclosure was denied as the court found an issue of
fact as to whether the mortgage was commercial or residential. The plaintiff-lender argued that the loan, which did
not indicate a business purpose and contained language typically found in residential loans was commercial and
alternatively, even if deemed a home loan, that the plaintiff had complied with this Section. The Third Department,
found that factual issues precluded summary judgment and declined defendant's request for a determination as a
matter of law on the record.

Where a notice under this Section is required, the mailing must be attested to by an affidavit from a person with
personal knowledge of the mailing. The exhibiting of a properly-addressed certified mail receipt (but lacking either
postmark or date) and an affidavit which purportedly “confirmed [that] the notice of default, if required, was
properly mailed prior to commencement of foreclosure” was insufficient. As it was not an affidavit from anyone
with personal knowledge of the mailing and was therefore insufficient to support a finding that the notice under
this Section was properly mailed to defendant, thus precluding summary judgment for plaintiff. TD Bank, N.A. v.
Leroy, 121 A.D.3d 1256, 995 N.Y.S.2d 625 (3rd Dept. 2014). Due delivery of the statutory notice is a condition
precedent to commencement of an action to foreclose a mortgage. A statement by an officer of the servicer (and
attorney-in-fact) for the holder of the note and mortgage that, “I have reviewed the 90 day pre-foreclosure notice
sent to borrower by certified mail and also by first-class mail to the borrower[’s] last known address, which is the
mortgaged property” without further statement of who served the notice, how it was served, or even a standard
office practice is not likely to suffice as evidence of due service. U.S. Bank Nat. Ass'n v. Lampley, 46 Misc.3d 630,
996 N.Y.S.2d 499 (Sup. Ct., Kings County 2014).

2014

In Hudson City Sav. Bank v. DePasquale, 113 A.D.3d 595, 977 N.Y.S.2d 895 (2nd Dept. 2014), the Appellate
Division held that an admitted factual inaccuracy in the notice to the homeowners under this section precluded
summary judgment, even where the opposing papers were deemed deficient.

In Mendel Group, Inc. v. Prince, 114 A.D.3d 732, 980 N.Y.S.2d 519 (2nd Dept., 2014), borrowers had secured a
loan with a single mortgage on five properties. The Court found the underlying mortgage was not a “home loan” as
defined under paragraph 5a of this section and therefore the defendant-mortgagor was not entitled to the pleading
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and notice requirements applicable to a residential mortgage (i.e., RPAPL 1302, 1303, and 1304). In an unreported
decision by the Supreme Court, Richmond County (NYCTL 2011-A Trust v. Toscano, 43 Misc.3d 1209(A)), the
Court cited Mendel Group, in finding “the notice requirements set forth in RPAPL 1303 are per se inapplicable”
to a tax foreclosure (while also noting that the defendant failed to make “any claim that the subject property is
his home or has ever been used for residential purposes.” Similarly, allegations that the property of a Religious
Corporation was occupied as a residence or that the religious corporation was merely the nominee of a residential
tenant served to make a mortgage subject to the rules applicable to residential foreclosure. Unreported decision,
Valley Nat. Bank v. Cong. Atzei Chaim, 42 Misc.3d 1207(A), (Sup. Ct, Kings Co., 2014).

A non-obligor spouse who was a signator on the underlying mortgage (denominated as a “Non-Obligor Spouse
Owner”), but had not signed the Note, moved to vacate a default judgment of foreclosure based on the plaintiff's
admitted failure to send a RPAPL 1304 notice. In the unreported US Bank v. Hasan, 42 Misc.3d 1221(A), 986
N.Y.S.2d 869 (Sup. Ct, Kings Co., 2014), the Court determined that, similarly to “tenants, junior lienholders, and
others whose rights might be extinguished in a foreclosure action, no such notice need be sent to a ‘non-obligor’
owner of the property.” The Court distinguished the Hasan facts from Aurora Loan Services, LLC v. Weisblum, 85
A.D.3d 95, 923 N.Y.S.2d 609 (2nd Dept., 2011), wherein, although only one mortgagor had signed the original Note,
but both of the joint mortgagors, including a spouse who did not receive notice under RPAPL 1304, had executed
a subsequent “Consolidation, Extension and Modification Agreement wherein both were defined collectively as
the “borrower” under a consolidated note.

In Independence Bank v. Valentine, (113 A.D.3d 62, 976 N.Y.S.2d 504 [2 Dept., 2013]), a guarantor of a commercial
loan where the guarantee was secured by a mortgage upon her home was denied a foreclosure settlement conference
under CPLR 3408(a) as, although the guarantee was secured by a mortgage on qualified real property “used or
occupied, or intended to be used or occupied wholly or partly, as the home or residence of one or more persons and
which is or will be occupied by the borrower as the borrower's principal dwelling” (RPAPL 1304 [5][a][iii]), the
underlying transaction, which consisted of a debt incurred by a corporate entity, was not a qualifying “home loan.”
The Court confined the application of RPAPL 1304 to those loans “which are made to a natural person and in which
the debt incurred is primarily for personal, family, or household purposes,” citing, RPAPL 1304[5] [a] [ii], [iii].

In Kearney v. Kearney, (42 Misc.3d 360, 979 N.Y.S.2d 226 [Sup. Ct., Monroe Co. 2013]), a decision issued under
both a matrimonial and a foreclosure caption, the Court found that lender failed to establish a presumption of
proper mailing of notices under this section. Ruling that it is a foreclosure plaintiff's obligation to “provide a sworn
statement that [ ] the statutory notice--was mailed by a particular person, or that a particular process, which resulted
in mailing, was uniformly and diligently followed.” Circumstantial evidence (here postal tracking reports and NYS
Banking Department records) was expressly rejected. Rather than dismiss the foreclosure, a result the Court viewed
as “‘a do over’ without any penalties,” the Court instead ordered the foreclosure plaintiff to re-serve the notices
and permanently enjoined the plaintiff from the assessment of interest, fees, penalties or attorney's fees for the 90
days prior to commencement of the foreclosure action through and including the making of a motion to vacate
this stay, which motion could not be made until after the new 90-day notice period runs and after participation in
CPLR 3408 settlement conferences.

The Second Department in Deutsche Bank Trust Co. Americas v. Shields, (116 A.D.3d 653, 983 N.Y.S.2d 286)
reversed a vacatur of a default foreclosure judgment as the alleged failure of the lender to satisfy a condition
precedent of the mortgage and provide the borrower with a 30 days' written notice of default did not deprive the
Supreme Court of jurisdiction to enter the judgment of foreclosure and sale.

SUPPLEMENTARY PRACTICE COMMENTARIES
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by Rudolph de Winter
 

2013

In Wells Fargo Bank, N.A. v. Meyers, 2013, 108 A.D.3d 9, 966 N.Y.S.2d 108, the Appellate Division, Second
Department, after first noting the absence of specific guidance from the Legislature or from the Chief Administrator
of the Courts (see: 22 NYCRR 202.12-a) as to the appropriate sanctions or remedies to be employed at a foreclosure
settlement conference when a party is found to have violated its obligation to negotiate in good faith pursuant
to CPLR § 3408(f), held that despite the egregious conduct of the lender's servicer, courts lacked the authority
to impose the terms of a loan modification. In the instant action, the Supreme Court had directed that a loan
modification be entered into based on the terms of the first trial modification offered by the lender's servicer. To do
so, the appellate court noted, would violate the Contract Clause of the United States Constitution, and here would
also violate the lender's due process rights, as it was not on notice that the court below would entertain such a
remedy. While lower courts had fashioned various remedies when lenders had failed to negotiate in good faith e.g.,
barring collection of interest, legal fees and expenses, staying the foreclosure action, and/or imposing monetary
sanctions, dictating terms of a loan modification, said the court, would impair the “stability of contract obligations
[that] must not be undermined by judicial sympathy.” On that basis the court remitted the matter to the Supreme
Court for further proceedings consistent with its decision.

2012

The federal Home Affordable Mortgage Program (HAMP) appears to have spurred its own body of litigation,
particularly when borrowers whose loans were either already in default or about to default were informed by their
lenders or their servicing agents that a preliminary step to qualify for a loan modification was to participate in a
HAMP Trial Plan Program (TPP), by making three monthly mortgage payments at a specified reduced amount,
while their documentation was under review for a permanent loan modification. Having timely fulfilled the TPP,
borrowers mistakenly assumed, or allegedly were induced to assume, that a loan modification agreement would
be forthcoming, based on verbal assurances by the lenders' representatives or their servicers that their loan review
was still active beyond the TPP period and that the trial payments should continue, only to be advised months later
that their HAMP loan modification (or other modification programs offered by the lender) was denied.

In an extensive analysis of the HAMP program and prior federal and state litigation that had addressed issues
raised by borrowers whose loans were being foreclosed after their loan modification was denied, the court in JP
Morgan Chase Bank, National Association v. Ilardo, 2012 Sup. Ct. Suffolk Co., 36 Misc.3d 359, 940 N.Y.S.2d
829, held that under federal law the timely fulfillment of the TPP did not entitle mortgagors to a private right of
action for a permanent loan modification, nor were borrowers third party beneficiaries of the Servicer Participation
Agreements entered into between loan servicers and the federal government whereby the servicers agreed to be
bound by federal law in respect of their participation in the HAMP program. Moreover, under New York law,
the TPP, though in writing, did not create a binding contract, as the issuance of a permanent loan modification
was conditioned upon a number of subsequent events and receipt of a signed modification agreement. Likewise,
claims of waiver, promissory estoppel and equitable estoppel asserted on the basis of conduct and verbal assurances
received from loan servicers were rejected as being incompatible with the TPP agreement between the parties as
written. Cf. Mendez v. Bank of America Home Loans Servicing, LP, E.D. N.Y. 2012, 840 F. Supp.2d 639, denying
defendant's motion to dismiss plaintiff's claims for breach of loan modification contract and promissory estoppel;
and Picini v. Chase Home Finance LLC, 2012 E.D. N.Y., F. Supp. 2nd, 2012 WL 580255, sustaining borrower's
New York State law claims of breach of contract, promissory estoppel, fraud and negligent misrepresentation,
although the written TPP at issue there was not before the court; see also: Flagstar Bank, FSB v. Walker, 2012
Sup. Ct. Kings Co., 37 Misc.3d 312, 946 N.Y.S.2d 850, holding, in a case of first impression, that the good faith
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standard in mortgage foreclosure settlement negotiations (CPLR § 3408), is compliance with HAMP regulations,
even with respect to an FHA insured mortgage loan which, according to the plaintiff, prohibits extending the term,
lowering the interest rate below the average rate, loan forgiveness and balloon payments, and one that does not
qualify under HAMP as it originated after January 1, 2009.

A mixed use property consisting of two commercial and two residential units was held not to be subject to the
notice requirement of RPAPL § 1304, or TILA's (12 CFR § 226.3) 30-day notice requirement, when the loan
documentation indicated that the loan was for business or commercial purposes. Additionally, the court in Meyerson
Capital X LLC v. Kats, 2011, 33 Misc.3d 1017, 935 N.Y.S.2d 257, held that there was no statutory or appellate
court authority that required a plaintiff to explain why it bought a non-performing loan. Cf. HSBC Bank USA, N.A.
v. Yeasmin, 2010 Sup.Ct. Kings Co., 27 Misc.3d 1227(A), 911 N.Y.S.2d 693.

2011

The opinion in Emigrant Mortgage Co., Inc. v. Corcione, cited in the 2010 Supplementary Practice Commentaries,
was vacated upon reargument, 2010 WL 7014850.

The Appellate Division, Second Department, in Aames Funding Corporation v. Houston, 2011, 85 A.D.3d 1070,
926 N.Y.S.2d 639, reversed a Supreme Court order denying a borrower's motion to stay a foreclosure sale until
his application for a residential mortgage modification under the Federal Home Affordable Mortgage Program
(HAMP) had been determined. The mortgage servicer had notified the borrower that he might be eligible for
a mortgage modification under HAMP, the borrower had submitted an application, and while same was under
review, the plaintiff scheduled a foreclosure sale. In its reversal, the court cited Version 2.0 of the Making Home
Affordable Program Handbook that expressly bars referring “any loan to foreclosure or [to] conduct a scheduled
foreclosure sale unless and until ... [t]he borrower is evaluated for HAMP and is determined to be ineligible for the
program,” and held that the Supreme Court should have stayed the sale pending the determination of the mortgage
modification.

Resting on its decision in First National Bank of Chicago v. Silver, 2010, 73 A.D.3d 162, 899 N.Y.S.2d 256 (see:
2010 Supplementary Practice Commentaries to RPAPL § 1303), the same court in Aurora Loan Services, LLC v.
Weisblum, 2011, 85 A.D.3d 95, 923 N.Y.S.2d 609, held that another notice requirement of the Home Equity Theft
Prevention Act set forth in RPAPL § 1304, was a mandatory condition precedent, and that a failure to comply
therewith required the dismissal of the foreclosure complaint insofar as asserted against the mortgagors. In so
holding, the court sustained the defendants' contention that giving the required 90-day pre-litigation notice to only
one of the co-borrowers, namely, Mr. Weisblum, but not to his wife, was a fatal defect, while rejecting the lender's
assertion, one the motion court had adopted, that since both Weisblums had participated in the mandatory settlement
conference and no prejudice had been identified, the omission to serve the notice on the wife should not be material.
Whether the court's strict construction of the Section under the facts presented may have been influenced by the
other issues raised by the borrowers, namely, that the plaintiff lacked standing to bring the action due to its failure
to establish that it was the holder of the second note and mortgage and of the consolidation agreement, is uncertain.

In Stern-Obstfeld v. Bank of America, 2011, 30 Misc.3d 901, 915 N.Y.S.2d 456, the court held that UCC § 9-611(f)
likewise made it a condition precedent to a non-judicial foreclosure of residential co-op shares that the lender send
the prescribed 90-day pre-litigation notice. As to the other relief sought by the borrower, to compel the lender
to render an expedited decision on the plaintiff's application for a loan modification under the Federal Home
Affordable Modification Program (HAMP), the court, citing prior U.S. District Court decisions, held that HAMP
has not been held to create a private right of action by a borrower.
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2010

RPAPL § 1304 enacted by the Laws of 2008, was amended by the Laws of 2009, c. 507, § 1-a (effective January 14,
2010), to broaden its application to any “home loan,” as redefined, not merely to high-cost home loans, subprime
home loans and non-traditional home loans. “Home loans” being defined as a loan, without regard to the principal
amount thereof, secured by a mortgage or deed of trust on real property improved by a one to four family dwelling
or a condominium unit, used or occupied, or intended to be used or occupied, wholly or partly, as the home or
residence of one or more persons and which is or will be occupied by the borrower as his/her principal dwelling. The
90-day notice, in the form prescribed, must now be given to the borrower under any “home loan,” before a lender,
assignee or a loan servicer may commence a legal action against the borrower, including a foreclosure action.

Concurrently with the amendment of this section, the Laws of 2009, c. 507, § 2, amended UCC § 9-611 to provide
for a comparable 90-day notice to be given by a secured party whose collateral consists of a residential cooperative
interest used by the debtor, prior to seeking to dispose of such collateral after a default by the borrower. See also:
amendment to UCC § 9-620 enacted by the Laws of 2009, c. 507, § 3.

Additionally, CPLR § 3408, enacted by c. 472, § 3 of the Laws of 2008, was amended by the Laws of 2009, c.
507, § 9, to require mandatory settlement conferences in all residential foreclosure actions subject to the Rule,
without regard to when the loan was consummated, involving a home loan, as redefined by the amended RPAPL
§ 1304, in which the defendant is a resident of the property subject to foreclosure, and by setting forth in greater
detail the respective obligations of the lender and borrower at such conferences, specifically that both plaintiff and
defendant “shall negotiate in good faith to reach a mutually agreeable resolution, including a loan modification,
if possible.” See e.g.: Wells Fargo Bank, N.A. v. Hughes, 2010, 27 Misc.3d 628, 897 N.Y.S.2d 605; and Emigrant
Mortgage Co., Inc. v. Corcione, 2010, 28 Misc.3d 161, 900 N.Y.S.2d 608, in which the Suffolk County Supreme
Court held that the lender's conduct at settlement conferences, as well as its proposed loan modification, was so
“overreaching, shocking, willful and unconscionable” as to warrant not merely the denial of the plaintiff's summary
judgment motion, but as grounds to bar the collection of accrued interest from the date of default (which had been
calculated at the default rate), the recovery of alleged advances and of legal fees, and to limit the defendant's debt
to the principal balance; additionally, as a “deterrent to any future outrageous, improper and wrongful activities”
by the lender, the court awarded the defendant exemplary damages in the sum of $100,000.

The same chapter of the Laws of 2009, § 10, amended § 3-a of c. 472 of the Laws of 2008, applicable to foreclosure
actions that were initiated prior to September 1, 2008, and for which no order for final judgment has been issued,
whether a subprime home loan, a high-cost home loan or other form of home loan, to provide that the court shall
notify the defendant who is the borrower that if he or she is a resident of the property, he or she may request a
settlement conference.

Failure to serve the required 90-day notice prior to the commencement of a foreclosure action, a condition precedent,
was held grounds for dismissal of the action in Bank of America v. Guzman, 2009, 26 Misc.3d 922, 892 N.Y.S.2d
846 (decided prior to the 2009 amendment to RPAPL § 1304, that made it applicable to all “home loans”).

2009

Concurrently with the enactment of RPAPL § 1304, Chapter 472, § 3, of the Laws of 2008, added CPLR §
3408, effective August 5, 2008, applicable to residential foreclosure actions involving a “high-cost home loan”
consummated between January 1, 2003 and September 1, 2008, or a “subprime home loan” or “non-traditional
home loan,” covering premises in which the defendant is a resident. A mandatory settlement conference is required
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to be held in such actions within 60 days following the filing of proof of service, in an effort to reach a mutually
agreeable resolution to help the defendant avoid losing his or her home.

A separate Section 3-a was adopted by the same Chapter, applicable to foreclosure actions commenced before
September 1, 2008, but in which no final judgment has yet been issued. In such actions the court shall request the
plaintiff to identify whether the loan involved is a subprime or high-cost home loan and, if so, the court shall notify
the defendant of his or her right to demand a settlement conference.

Noting the multiple protections afforded to owner-occupied one to four family dwellings encumbered by subprime
or high-cost home loans, the court in Deutsche Bank Trust Co. Americas v. Eisenberg, 2009, 24 Misc.3d 1205(A),
2009 N.Y. Slip Op. 51271(U), denied the plaintiff's application for an order of reference upon the default of the
defendant-owners in the instant foreclosure action. As grounds for its denial, which was without prejudice and with
leave to resubmit upon proper papers, the court cited the plaintiff's failure to submit evidentiary proof as to: (1)
whether the loan was a subprime home loan or a high-cost home loan; (2) compliance with CPLR § 3215(f) as to a
proper agency relationship by the plaintiff or a complaint verified by the plaintiff; (3) proper assignment(s) of the
mortgage; (4) compliance with the default notice provisions of the mortgage; (5) compliance with RPAPL § 1303;
and (6) compliance with RPAPL § 1320. Observing the “variables and complexities of the parameters involved
in defining these terms ... the Court will not (nor should it be expected to) flippantly draw its own conclusions as
to whether or not the loan at issue meets the definition of a ‘subprime home loan’ or a ‘high-cost home loan’.”
Accordingly, the court held that it was incumbent upon the plaintiff to provided evidentiary proof, by one having
personal knowledge, as to each of these issues, noting that “[i]n the absence of either a verified complaint or a
proper affidavit by the party or its authorized agent, the entry of judgment by default is erroneous ...” Finally, as the
action was commenced prior to September 1, 2008, and no final order of judgment had been issued, the defendant
was held entitled to a voluntary settlement conference.

The complexities alluded to in Eisenberg in determining whether a loan falls within the parameters of a “high-cost
home loan,” and the consequences befalling a lender's failure to comply, if applicable, with the detailed provisions
of Banking Law 6-l, are exemplified in a detailed analysis of these issues in LaSalle Bank, N.A. v. Shearon, 2009,
23 Misc.3d 959, 881 N.Y.S.2d 599.

In Accredited Home Lenders, Inc. v. Hughes, 2008, 22 Misc.3d 323, 866 N.Y.S.2d 860, the plaintiff moved for
summary judgment in its mortgage foreclosure action and the defendants opposed the motion, initially on the basis
of their affirmative defense alleging plaintiff's failure to comply with the Federal Truth in Lending Act (15 USC
§ 1601 et seq.) and thereafter asserting that the mortgage was a non-traditional home loan requiring a settlement
conference.

In response to plaintiff's assertion that the defendants did not reside in the premises, but, in fact, lived in New Jersey,
the court observed that the statute used both present and future tenses when referring to the borrower's residence
creating an ambiguity as to whether occupancy is to be determined at the time the loan was consummated or the
present day (i.e., when the issue comes before the court). The court therefore resorted to the legislative history of
the statute and found that RPAPL § 1304 was enacted to provide “additional protections and foreclosure prevention
opportunities for homeowners at risk of losing their homes.” The goal of the language in the statute was “to remove
owners of investment properties or second homes from the ambit of the statute, not to require a homeowner to
remain at the mortgaged premises even as a foreclosure action is being prepared or pending.” The court concluded
that the loan in question, rather than being a non-traditional home loan, was a subprime home loan and, as such,
qualified for the settlement conference the defendants had requested (CPLR § 3408, section 3-a).

PRACTICE COMMENTARIES
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by Rudolph de Winter and Larry M. Loeb
 

A new RPAPL section 1304 was enacted by the Laws of 2008, c. 472, § 2, with respect to “high-cost home loans” (as
defined in Banking Law § 6-1), and with respect to “subprime home loans” and “non-traditional home loans” (each as
defined in the section) which were consummated between January 1, 2003 and September 1, 2008, requiring a lender
or mortgage loan servicer at least 90 days before commencing legal action against a borrower, including mortgage
foreclosure, to give a notice to the borrower, in the form prescribed and headed with the warning “YOU COULD
LOSE YOUR HOME. PLEASE READ THE FOLLOWING NOTICE CAREFULLY,” stating that the loan is in
default, the payment required to cure the default, and if the borrower is experiencing financial difficulty, to contact
any of the government approved housing counseling agencies, at least five of which must be listed in the notice, to
assess possible resolutions of the borrower's financial difficulty that has brought about the default. As used in the
section, “home loan” refers to a loan to a natural person secured by a mortgage or deed of trust covering an owner-
occupied one-to-four family dwelling, in an amount that at origination did not exceed the conforming loan size then
extant for a comparable dwelling as established by “Fannie Mae.”

Notes of Decisions (274)

Footnotes

1 So in original. (closing quotation marks should be bracketed.)
McKinney's R. P. A. P. L. § 1304, NY RP ACT & PRO § 1304
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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52 Misc.3d 736
Supreme Court, Westchester County, New York.

U.S. BANK N.A., As Trustee on
Behalf of the Holders of the JP Morgan

Alternative Loan Trust 2007–A2 Mortgage
Pass–Through Certificates, Plaintiff,

v.
Karen Eisenman LEVINE, As Executrix and

Residuary Beneficiary Under the Last Will and
Testament of Belle Eisenman, Defendant(s).

July 11, 2016.

Synopsis
Background: Trustee on behalf of holders of alternative
loan trust mortgage pass-through certificates commenced
residential mortgage foreclosure action against executrix of
deceased borrower. Trustee moved for summary judgment.

[Holding:] The Supreme Court, William J. Giacomo, J., held
that trustee was not required to provide notice of default to
estate of deceased borrower.

Motion granted.

Procedural Posture(s): Motion for Summary Judgment.

West Headnotes (2)

[1] Mortgages and Deeds of Trust Service of
required notices

Proper service of the notice of default, containing
the statutorily-mandated content, is a condition
precedent to the commencement of the mortgage

foreclosure action. McKinney's RPAPL §
1304.

[2] Mortgages and Deeds of Trust Default

Trustee seeking to foreclose residential mortgage
was not required to provide notice of loan
default to estate of deceased “borrower,” within
meaning of statute requiring foreclosing party

to provide 90-day notice to borrower that home
loan was in default and home was at risk, where
borrower had signed both note and mortgage
individually but was deceased 90 days prior
to commencement of foreclosure action, and
holders of interest in property had not assumed
mortgage or obtained new mortgage in their own

names. McKinney's RPAPL § 1304(2).

1 Cases that cite this headnote

Attorneys and Law Firms

**787  Rosicki, Rosicki & Associates, Batavia, Plaintiff.

Harry Amer, Esq., White Plains, Defendant.

WILLIAM J. GIACOMO, J.

*737  Factual and Procedural Background
On March 20, 2015, plaintiff commenced this residential
mortgage foreclosure action. The borrower, now deceased,
failed to make payments starting September 1, 2008.
Borrower Belle Eisenman died on August 19, 2013. Issue was
joined on May 4, 2015.

Plaintiff now moves for summary judgment and an order of
reference.

Defendant opposes 1  the motion on the ground that, inter
alia, the case should be dismissed due to plaintiff's failure to
serve it, the Estate of Belle Eisenman, with notice of default

pursuant to RPAPL § 1304. 2

Discussion
A party seeking summary judgment bears the initial burden
of affirmatively demonstrating its entitlement to summary
judgment as a matter of law. (See Winegrad v. New York
Univ. Med. Ctr., 64 N.Y.2d 851, 853, 487 N.Y.S.2d 316,

476 N.E.2d 642 [1985]; Alvarez v. Prospect Hospital, 68
N.Y.2d 320, 508 N.Y.S.2d 923, 501 N.E.2d 572 [1986] ).
“Once this showing has been made ... the burden shifts to the
party opposing the motion for summary judgment to produce
evidentiary proof in admissible form sufficient to establish the
existence of material issues of fact which require a trial of the
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action” (see Zuckerman v. City of New York, 49 N.Y.2d
557, 427 N.Y.S.2d 595, 404 N.E.2d 718 [1980] ).

Here, plaintiff established prima facie entitlement to summary
judgment and an order of reference. In opposition, defendant
fails to raise an issue of fact precluding **788  summary
judgment in plaintiff's favor. Defendant's laches argument is
without merit defendant has not made a mortgage payment
since 2008. Moreover, contrary to defendant's claim, the
January 30, 2012 dismissal of a prior action commenced
against Belle Eisenman was not dismissed on the merits and
is not res judicata precluding this action.

With respect to defendant's claim that plaintiff failed to

comply with the notice provisions of RPAPL § 1304,
that argument *738  is also without merit. Although there
is no Appellate Division case on point, several trial Court
have addressed the issue of whether the notice provisions

of RPAPL § 1304 apply where the borrower is deceased.
In The Bank of New York Mellon v. Ana Roman as Ex'r
of the Estate of Pablo Roman, 2012 WL 2563828 (Queens

County Supreme 2012), the motion court found RPAPL §
1304 inapplicable where the borrower is deceased. The Court
noted:

[1]  RPAPL § 1304 provides, inter alia, with regard to a
home loan, that at least ninety days before a lender begins
an action against a borrower to foreclose on a mortgage the
lender must provide notice to the borrower that the loan

is in default and his home is at risk (see Aurora Loan
Services, LLC v. Weisblum, 85 A.D.3d 95, 923 N.Y.S.2d

609 [2d Dept.2011] ). “Proper service of the RPAPL
1304 notice containing the statutorily-mandated content is a
condition precedent to the commencement of the foreclosure

action” ( Aurora Loan Services, LLC v. Weisblum, supra,
p. 103, 923 N.Y.S.2d 609).

[2]  However, pursuant to RPAPL § 1304[2], the notice is
to be sent to the borrower by registered or certified mail and
by first class mail to the last known address of the borrower.
Here, the borrower, Pablo Roman, who signed both the note

and mortgage individually, was deceased 90 days prior to
the commencement of the foreclosure action. Neither Ana
Roman nor Aracelis Roman, who have a present interest
in the property, assumed the mortgage or obtained a new
mortgage in their own names. Accordingly, as the statute
requires only that the borrower be given notice and as the
borrower, Mr. Pablo Roman died more than four years prior
to the commencement of the action, this Court finds that the

provisions of RPAPL § 1304 are not applicable herein.

In an analogous case U.S. Bank v. Hasan, 42 Misc.3d
1221(A), 2014 WL 462882 (Kings County Supreme Court
2014), the trial court found that the notice provisions of

RPAPL § 1304 did not apply to the non-obligor spouse
owner, who had not signed the note. The Court stated:

RPAPL 1304 states in relevant part: “at least ninety days
before a lender, an assignee or a mortgage loan servicer
commences legal action *739  against the borrower,
including mortgage foreclosure, such lender, assignee or
mortgage loan servicer shall give notice to the borrower ...”
of certain statutorily mandated information. It is clear,
however, that the notice need only be sent to a “borrower.”
While the statute does not define that term, logic dictates
that a “borrower” is someone who, at a minimum, either
received something and/or is responsible to return it.
Mohamad not only did not sign the note herein, his “non-
obligor” status is clearly delineated on the mortgage and
various riders. To the extent that it appears that only
Gamal was obligated to repay the loan, only he was the
“borrower.”

Here, Belle Eisenman, the borrower, is deceased. Thus, there
can no longer be notice given to the borrower. Accordingly,

the notice provisions of RPAPL § 1304 do not apply.

**789  Based on the foregoing, plaintiff's motion for
summary judgment and an order of reference is GRANTED
and signed herewith.

All Citations

52 Misc.3d 736, 36 N.Y.S.3d 786, 2016 N.Y. Slip Op. 26218
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Footnotes

1 Although defendants' papers indicate they are also moving for summary judgment since they did not make
a cross motion their papers are treated solely as opposition to plaintiff's motion.

2 The Court asked the parties to submit supplemental briefs on the issue of whether the notice provisions of

RPAPL § 1304 apply where the borrower is deceased.
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2019 WL 2290626
Only the Westlaw citation is currently available.
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Clement also known as Eugene Robert Clement,
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Estate of Eugene Clement also known as Eugene
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Control Board, New York City Transit Adjudication
Bureau, 585 Lex Corp., Fantasia Hunt, and Public

Administrator of Kings County, Defendants.
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Signed 02/25/2019

Attorneys and Law Firms

Alan H. Weinreb, Alan Smikun, The Margolin and Weinreb
Law Group, LLP, Syosset, NY, for Plaintiff.

Michael Andrew Lehrman, Lehrman & Maseng PLLC,
Brooklyn, NY, for Defendants.

ORDER and REPORT AND RECOMMENDATION

VERA M. SCANLON, United States Magistrate Judge:

*1  Plaintiff Toiny LLC (“Toiny” or “Plaintiff”) brings this
action against Carol Gill, Jared Clement, Nekisha Clement
and Jewel Clement, as heirs and distributees of the Estate
of Eugene Clement, as well as against the Criminal Court
of the City of New York, Supreme Court of the City of
New York, County of Kings, New York City Environmental
Control Board, New York City Transit Adjudication Bureau,
585 Lex Corp., Fantasia Hunt and the Public Administrator of
Kings County (collectively, “Defendants”), pursuant to New

York Real Property Actions Proceeding Law (“RPAPL”)
§ 1301, to, inter alia, foreclose a mortgage encumbering
property located at 585 Lexington Avenue, Brooklyn, New
York 11221 (the “Property”). See generally Amended
Complaint (“Am. Compl.”) ¶ 1, ECF No. 7. Presently before
the Court is Plaintiff's motion for default judgment pursuant

to Federal Rule of Civil Procedure (“Fed. R. Civ. P.”) 55(b)
(2). Motion for Default Judgment (“Pl.'s Mot.”), ECF No.
28No. 28. For the reasons stated herein, the Court VACATES

the certificates of default as to Carol Gill and Jared Clement 1

and, based on this relief, respectfully recommends to Judge
Garaufis that Plaintiff's motion for default judgment be denied
as premature and all of the other certificates of default be
vacated.

I. BACKGROUND

A. Factual Background
According to the Amended Complaint, on June 15, 2006,
Eugene Clement executed a Note to Mortgage Lenders
Network USA, Inc. (“MLN”) whereby MLN loaned to Mr.
Clement, and Mr. Clement agreed to repay to MLN, the sum
of $ 144,000.00 plus interest. Am. Compl. ¶ 34. To secure
repayment, Mr. Clement executed a Mortgage to Mortgage
Electronic Registration Systems as nominee for MLN. Id. ¶
35. Attached to the Amended Complaint is the Note with
Endorsements and corresponding allonges. Plaintiff alleges
that it is in physical possession and is the owner and holder
of the Note and the Mortgage. Id. ¶ 36. According to the
Complaint, Mr. Clement failed to comply with the terms and
provisions of the Mortgage by failing to pay the installment
balance due on the first day of January 1, 2011, and his
default continues to date. Id. ¶ 37. Mr. Clement passed away
on May 31, 2011, and an administration proceeding was
commenced in Kings County Surrogate's Court with file
number 2011-2195/A. Id. ¶ 38. Defendants Carol Gill, Jared
Clement, Nekisha Clement and Jewel Clement were named
as Heirs to Mortgage in the Petition for Administration. Id.

Plaintiff represents in the Amended Complaint that it has
complied with the contractual provisions of the Mortgage
pertaining to notice to cure and provided Plaintiff with notice

in accordance with RPAPL § 1304. Id. ¶¶ 39-40. Plaintiff
further provides that it has complied with all the provisions

of Banking Law §§ 595a and 6-1, and RPAPL § 1304,
except where it is exempt from doing so. Id. ¶ 41. According
to Plaintiff, Mr. Clement has failed to respond to the notices.
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Id. ¶ 42. As a result of Mr. Clement's default, he is indebted
to Plaintiff in the amount of the unpaid principal under the
Note as well as accrued and unpaid interest, and late charges
totaling $ 241,615.90 as of August 4, 2016. Id. ¶ 43.

B. Procedural History
*2  On January 3, 2018, Plaintiff commenced this action

against those individuals and entities that may have
an interest in Mr. Clement's estate, including heirs and
distributees. See Complaint, ECF No. 1No. 1. Plaintiff filed
an Amended Complaint on February 28, 2018. See Am.
Compl. Summonses were issued on March 26, 2018, see ECF
No. 11No. 11, and Executed Summonses as to all Defendants
were filed in the months following. See ECF Nos. 13-22,
25. According to the Executed Summonses, Defendants were
served with the Summons and Complaint on various dates
throughout April, May and June 2018. See id. None of
Defendants answered or otherwise responded to the Amended
Complaint within 21 days of service. On June 13, 2018,
Plaintiffs requested a certificate of default as to Carol Gill,
Jared Celement, Nekisha Clement, the Criminal Court of
the City of New York, the Supreme Court of the State of
New York, County of Kings, New York City Environmental
Control Board, New York City Transit Adjudication Bureau,
585 Lex Corp., Fantasia Hunt and Public Administrator of
Kings County. ECF No. 23. The Clerk of Court issued
a certificate of default as to each of the aforementioned
Defendants on June 20, 2018. ECF No. 24No. 24. This Court
issued an Order on June 25, 2018, directing Plaintiff to move
for a default judgment on or before July 30, 2018. 6/25/2018
Electronic Order. On July 13, 2018, Plaintiff requested a
certificate of default as to Defendant Jewel Clement. ECF
No. 26No. 26. The Clerk of Court entered a notation of
default as to Jewel Clement on July 19, 2018. ECF No. 27No.
27. Plaintiff filed its motion for default judgment against
Defendants on July 25, 2018. ECF Nos. 28-30. The Honorable
Nicholas Garaufis referred the motion to this Court.

Subsequent to the referral, the Court scheduled a status
conference for November 15, 2018. See 11/1/2018 Electronic
Order. Plaintiff served on Defendants a copy of the Referral
Order and, at the Court's direction, the Court's Scheduling
Order. ECF No. 32No. 32. Defendants Carol Gill and Jared
Clement appeared at the November 15 conference. ECF No.
33No. 33. Ms. Gill represented on the record that the only
document she had ever received in connection with this case
was the Court's November 1 scheduling order and that she was
never served with the Summons and Amended Complaint.
FTR 4:25-4:34. Mr. Jared Clement represented that he had

not been served with any documents at all related to this
case. He had learned of the November 15 conference from
his sister, Jewel Clement. The Court informed Ms. Gill and
Mr. Jared Clement that if they wish to retain counsel to
represent them in this case, then an attorney must file a Notice
of Appearance by January 4, 2019. The Court scheduled a
follow-up conference for January 10, 2019. Attorney Michael
A. Lehrman of Lehrman & Maseng PLLC filed a notice of
appearance on behalf of Ms. Gill on January 4 in accordance
with the Court's directive. ECF No. 34No. 34. The January
10 status conference was adjourned to February 1, 2019.
See 1/9/2019 Electronic Order; see also 1/14/2019 Electronic
Order. Ms. Gill appeared at the February 1 conference with
her attorney.

Attorney Lehrman informed the Court that he represents
Ms. Gill in the State Court administration proceeding
for the Estate of Eugene Clement. According to counsel,
action taken by the first lienholder against the Property
prompted commencement of the administration proceeding.
FTR 11:30-11:31. Counsel provided the Court with a copy of
a Decision issued in that proceeding, which has a 2011 index
number, by the Honorable Margarita Lopez Torres issued
on December 18, 2018. The Decision provides that “the PA
[ (Public Administrator) ] agrees to the revocation of their
letters and the issuance of full letters of administration to the
petitioner [ (Ms. Gill) ].” It further provides that “full letters
of administration in the estate of Eugene Robert Clement,

shall issue Carol Gill, upon her duly qualifying therefor.” 2

Mr. Lehrman anticipates that Ms. Gill will be appointed the
administrator of the Estate without restriction.

II. DISCUSSION 3

*3  Pursuant to Fed. R. Civ. P. 55(c) “[t]he court may
set aside an entry of default for good cause, and it may set

aside a final default judgment under Rule 60(b).” Fed.
R. Civ. P. 55(c). “Where, as here, the clerk has entered a
notation of default but a default judgment has not yet been
rendered, the Court applies the ‘good cause’ standard set forth

in Rule 55(c).” Team Kasa, LLC v. Humphrey, No. 17
Civ. 1074 (JS) (AKT), 2018 WL 1867117, at *2 (E.D.N.Y.
Jan. 24, 2018) (citing Gov't Employees Ins. Co. v. Anikeyev,
No. 14 Civ. 3775, 2016 WL 1275042, at *2 (E.D.N.Y. Mar.
31, 2016)), report & recommendation adopted, 2018 WL

1083958 (E.D.N.Y. Feb. 26, 2018). As Rule 55(c) does
not define “good cause,” the Second Circuit has established
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the following criteria for deciding whether to vacate an entry
of default: “(1) ‘whether the defendant's default was willful;
(2) whether defendant has a meritorious defense to plaintiff's
claims; and (3) the level of prejudice the non-defaulting party
would suffer as a result of the denial of the motion for default

judgment.’ ” Id. (citing Bricklayers & Allied Craftworkers
Local 2, Albany, N.Y. Pension Fund v. Moulton Masonry &
Const., LLC, 779 F.3d 182, 186 (2d Cir. 2015)). “[C]ourt[s]
conduct[ ] this review mindful that, ‘because defaults are
generally disfavored and are reserved for rare occasions,
when doubt exists as to whether a default should be granted
or vacated, the doubt should be resolved in favor of the
defaulting party.’ ” Capital One Nat. Ass'n v. 48-52 Franklin,
LLC, No. 12 Civ. 3366 (LGS), 2013 WL 4457367, at *2

(S.D.N.Y. Aug. 21, 2013) (quoting Enron Oil Corp. v.
Diakuhara, 10 F.3d 90, 96 (2d Cir. 1993)).

Here, the Court finds that Defendant Gill's default was not
willful. Ms. Gill has complied with every directive issued by
this Court. She appeared at the Court's very first conference
which took place on November 15, 2018. See 11/1/2018
Electronic Order; see also 11/15/2018 Minute Entry. At the
conference, Plaintiff represented that she had not been served
with a copy of the Summons and Amended Complaint. The
Court directed that if Ms. Gill wished to retain counsel to
represent her in this action, then an attorney must file a Notice
of Appearance by January 4, 2019. Attorney Lehrman filed
a Notice of Appearance on behalf of Ms. Gill on January 4
in accordance with the Court's directive. ECF Nos. 33, 34.
Attorney Lehrman and Ms. Gill appeared at the February 1,
2019 conference prepared to discuss the status of the case
and potential paths to resolution. In view of Plaintiff's history
of compliance with Court Orders and her representation that
she never received a copy of the Summons and Amended

Complaint, 4  the Court concludes there is no evidence of
“bad faith,” or “egregious” or “deliberate conduct” that would
warrant a finding of willfulness. See Int'l Reformed Univ.,
2014 WL 923394, at *3 (quoting Holland v. James, No.
05 Civ. 5346, 2008 WL 3884354, at *2 (S.D.N.Y. Aug.
21, 2008)) (granting the defendants' motion to vacate the
certificates of default and denying as moot the plaintiffs'
motion for default judgment); see also Amalgamated Life Ins.
Co. v. Keisha Boatswain, No. 17 Civ 00091 (PK) (CST), 2018
WL 4921646, at *2 (E.D.N.Y. July 20, 2018) (determining
default was willful where the defendant “waited for over a
year after proper service of the Complaint and seven months
after service of Plaintiff's Motion of Default Judgment to
appear in the case”); Team Kasa, LLC, 2018 WL 1867117,

at *6 (quoting Gov't Employees Ins. Co. v. Anikeyev, No.
14 Civ. 3775, 2016 WL 1275042, at *2 (E.D.N.Y. Mar.
31, 2016)) (“In the context of an entry of a certificate
of default, willfulness refers to ‘conduct that is more than
merely negligent or careless, but is instead egregious and ...
not satisfactorily explained.’ ”) (internal quotation marks
omitted).

*4  The Court turns to the second factor set forth above
—whether there exist any meritorious defenses. Because
no individual has the authority, at this juncture, to file an
Answer or otherwise respond to the Amended Complaint on
the Estate's behalf, the Court is unable to definitely state,
based on the record before it, what defenses are available
to the Estate. Nonetheless, during the November 15, 2018
and February 1, 2019 conferences, the Court reviewed with
the attorneys possible defenses available to some or all
Defendants, including challenges to Plaintiff's compliance
with RPAPL § 202-a(1) and the validity of the notices sent
by Miss Jones. To the extent the provisions are applicable,
Defendants may also challenge Plaintiff's compliance with
RPAPL § 130, and with the notice provisions of the Mortgage
and Note, given that notices issued thereunder were sent to
Eugene Clement after his death and after a Surrogate's Court

proceeding had been initiated. 5  In addition, the omission of
possibly necessary parties Jeanette Richards and Cheyvonne
Clement as Defendants to this action may be a defense to
complete relief.

Third, the Court finds that Plaintiff would not suffer
prejudice as a result of vacating the certificates of default.
Plaintiff did not commence this action until seven years after
Eugene Clement allegedly first failed to make a payment in

accordance with the terms of the Note. 6  Compl. ¶¶ 37-38;
see JXB 84 LLC, 2016 WL 4032643, at *3 (in determining
that the prejudice factor weighed in favor of the defaulting
party, the court noted that although the mortgagor defaulted
on his note and mortgage on April 20, 2008, the plaintiff
did not initiate the action until October 2, 2015). Additional
delay does not establish prejudice. See Kaisha v. Train Wreck
Ltd. Liab. Co., No. 17 Civ. 3625 (DLI) (SJB), 2018 WL

4103582, at *6 (E.D.N.Y. May 29, 2018) (quoting Davis v.
Musler, 713 F.2d 907, 916 (2d Cir. 1983)) (alteration omitted).
Rather, to find prejudice, a delay must “prevent recovery or,
[ ] ‘result in the loss of evidence, create increased difficulties
of discovery, or provide greater opportunity for fraud and
collusion.’ ” Nikolaeva v. Home Attendant Servs. of Hyde
Park, No. 15 Civ. 6977 (NGG) (RER), 2018 WL 6984837, at
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*6 (E.D.N.Y. Nov. 16, 2018) (quoting Kulwa v. Obiakor
OB/GYN P.C., No. 12 Civ. 1868 (JG) (MDG), 2013 WL

504383, at *1 (E.D.N.Y. Feb. 8, 2013)) (citing Davis,

713 F.2d at 916; New York v. Green, 420 F.3d 99, 110
(2d Cir. 2005)) (setting aside default judgment), report &
recommendation adopted, No. 15 Civ. 6977 (NGG) (RER),
2019 WL 147721 (E.D.N.Y. Jan. 9, 2019). Given the nature of
this case, the timeline over which Plaintiff has pursued relief,
and the fact that Ms. Gill, the soon-to-be administrator of
Eugene Clement's estate, is defending this action, permitting
the case to proceed on the merits would not result in any harm
to Plaintiff. The Court therefore finds that the prejudice factor
weighs in favor of vacating the certificates of default as to all

Defendants and denying the motion for Default Judgment. 7

*5  Based on the aforementioned analysis, the certificates of
default as to the two appearing Defendants are vacated.

The Court respectfully recommends that the certificates of
the non-appearing Defendants be vacated and that the motion
for default judgment be denied. In her role as fiduciary
of the estate, Ms. Gill will be charged with resolving all
of the Estate's debts and liabilities, which will determine
Defendants' interest in the Estate. As such, it would be
premature to try to resolve issues related to the Estate at
this juncture, prior to Ms. Gill's appointment and without
permitting her to explore both settlement and presentation of
defenses. Moreover, vacating the certificates of default will
grant the parties' flexibility in coordinating any interests of
the first lienholder of the Property, which has been the subject
of a State Court proceeding, with those of Plaintiff in this
action. This course of action is consistent with the “Second
Circuit's ‘oft-stated preference for resolving disputes on the
merits,’ default judgments are ‘generally disfavored.’ ” Lopez
v. SQ Brooklyn, Inc., No. 17 Civ. 4191 (RJD) (LB), 2018 WL

6381495, at *2 (E.D.N.Y. Dec. 3, 2018) (quoting Enron

Oil Corp., 10 F.3d at 95-96); see Meehan v. Snow, 652

F.2d 274, 277 (2d Cir. 1981) (citing Klapprott v. United

States, 335 U.S. 601, 69 S.Ct. 384 (1949); Gill v. Stolow,
240 F.2d 669, 670 (2d Cir. 1957); SEC v. Vogel, 49 F.R.D.

297, 299 (S.D.N.Y. 1969)) (“Defaults are not favored ... and
doubts are to be resolved in favor of a trial on the merits.”);
Pompey v. 23 Morgan II, LLC, No. 16 Civ. 2065 (ARR) (PK)
2017 WL 1102772, at *4 (E.D.N.Y. Feb. 13, 2017) (quoting

Enron Oil Corp., 10 F.3d at 95–96) (“Default judgments
are ‘disfavored and are reserved for rare occasions,’ even as
their disposition is left to the sound discretion of the district
court.”). Moreover, “it is well established that [ ] the extreme
sanction of a default judgment must remain a weapon of
last, rather than first, resort.[ ]” Team Kasa, LLC, 2018 WL
1867117, at *10 (citing Peoples v. Fisher, 299 F.R.D. 56, 59
(W.D.N.Y. 2014)).

III. CONCLUSION
Based on the aforementioned analysis, the certificates of
default as to the two appearing Defendants are VACATED.
The Court respectfully recommends to the District Court
that the non-appearing Defendants' certificates of default be
vacated, and that Plaintiff's Motion for Default Judgment be
denied as premature, without prejudice and with leave to
renew should circumstances warrant doing so in the future.

IV. OBJECTIONS
Written objections to this report and recommendation must be
filed with the Clerk of Court within the time permitted after
service of the report and recommendation, and in accordance
with the Individual Rules of the District Judge. Failure to
file objections within the specified time waives the right to
appeal any order or judgment entered based on this report and

recommendation. See 28 U.S.C. § 636(b)(1); Fed. R. Civ.
P. 72(b); Caidor v. Onondaga Cnty., 517 F.3d 601, 604 (2d
Cir. 2008).

This report and recommendation will be filed electronically.
Chambers will mail copies of this report and recommendation
to the unrepresented Defendants at the addresses set forth in
ECF No. 32No. 32.

All Citations

Not Reported in Fed. Supp., 2019 WL 2290626
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1 See generally Sea Hope Navigation Inc. v. Novel Commodities SA, 978 F. Supp. 2d 333 (S.D.N.Y. 2013)
(magistrate judge issued “Opinion & Order” vacating certificate of default).

2 According to Judge Torres's December 18, 2018 Decision, Eugene Clement was survived by five children,
“namely, Jared Clement, Nekisha Clement, Jewel Clement, Jeanette Richards, [and] Cheyvonne Clement,”
and his spouse, “namely the petitioner[, Carol Gill].” The Amended Complaint in the present action does not
name Jeanette Richards and Cheyvonne Clement as Defendants.

3 Although Defendants have not filed a formal motion under Fed. R. Civ. P. 55(c), certificates of default
may be sua sponte vacated. See Trustees of Empire State Carpenters Annuity, Apprenticeship, Labor-Mgmt.
Coop., Pension & Welfare Funds v. Penco United, LLC, No. 13 Civ. 4745 (SJF) (AKT), 2015 WL 518623,
at *2 (E.D.N.Y. Feb. 5, 2015); see also U.S. Commodity Futures Trading Comm'n v. Lamarco, No. 17 Civ.
04087 (ADS) (AKT), 2018 WL 2103208, at *1 (E.D.N.Y. May 7, 2018).

4 Generally, a sworn statement is required to rebut a process server's affidavit of service. See Old Republic

Ins. Co. v. Pacific Fin. Servs. of Am., Inc., 301 F.3d 54, 57-58 (2d Cir. 2002) (citing Skyline Agency, Inc.
v. Ambrose Coppotelli, Inc., 117 A.D.2d 135, 502 N.Y.S.2d 479, 483–84 (2d Dep't. 1986)); Garcia v. Maersk,

Inc., No. 03 Civ. 5697 (FB) (RML), 2005 WL 1492380, at *3 (E.D.N.Y. June 24, 2005) (quoting Old Republic
Ins. Co. v. Pac. Fin. Servs. of Am., Inc., 301 F.3d 54, 57 (2d Cir. 2002)) (“A defendant's sworn denial of
receipt of service ‘rebuts the presumption of proper service established by the process server's affidavit and
necessitates an evidentiary hearing.’ ”). Some courts have held that despite the lack of a sworn statement,
based on the record, the defendant's default was not willful. See JXB 84 LLC v. Loftis, No. 15 Civ. 5707
(ADS) (ARL), 2016 WL 4032643, at *2 (E.D.N.Y. May 17, 2016) (citing Int'l Reformed Univ. & Seminary v.
Newsnjoy USA, 13 Civ. 3156, 2014 WL 923394, at *3 (E.D.N.Y. Mar. 10, 2014); Church & Dwight Co. v.
Kaloti Enters. of Mich., L.L.C., 07 Civ. 0612 (BMC), 2011 WL 4529605, at *3 (E.D.N.Y. Sept. 28, 2011))
(“Although [the defendant's] unsworn statement may not be sufficient to rebut the presumption of proper
service established by the process server's affidavit, the Court finds that [the defendant's] conduct is far from
the type of willful conduct contemplated by the courts in this Circuit.”) (internal citation omitted), report &
recommendation adopted, 2016 WL 4033176 (E.D.N.Y. July 27, 2016). Moreover, “when there is a factual
dispute regarding willfulness, the court should resolve it in favor of the party moving to set aside the default.”
Sacks v. Deutsche Bank Nat'l Tr. Co. as Tr. for Am. Home Mortg. Inv. Tr. 2006-3, No. 12 Civ. 6338 (LDW)

(SIL), 2016 WL 11480710, at *7 (E.D.N.Y. Aug. 15, 2016) (quoting Pennacchio v. Powers, No. 05 Civ.
985 (RRM) (RML), 2010 WL 3767141, at *4 (E.D.N.Y. Aug. 9, 2010), report & recommendation adopted,
2010 WL 3744052 (Sept. 20, 2010)) (citing Flanagan v. Modern Concrete Corp., No. 07 Civ. 499, 2008 WL
2559377, at *3 (E.D.N.Y. June 23, 2008)), report & recommendation adopted sub nom. Sacks v. Deutsche
Bank Nat'l Tr. Co., 2016 WL 5338540 (E.D.N.Y. Sept. 23, 2016). Here, because Ms. Gill and Jared Clement
initially appeared pro se before the Court, it is reasonable to accept their respective statements as accurate.

5 It may be that the notice requirements do not apply to the Estate. See U.S. Bank N.A. v. Levine, 52 Misc. 3d
736, 739, 36 N.Y.S.3d 786 (N.Y. Sup. Ct. 2016). It would be most practical to give Ms. Gill and her attorney
the opportunity to review and, as appropriate, raise these issues with the Court.

6 Plaintiff initially commenced an action against Defendants on March 21, 2017. That case, which bore case
number, 1:17 Civ. 1584 (CBA), was voluntarily dismissed in December 2017.

7 This includes the nominal defendants. “When a default judgment is entered against a defendant with a
‘nominal interest’ in a property, that defendant's interest in the relevant property is terminated.” Nationstar
Mortg. LLC v. Garcia, No. 15 Civ. 1854 (ADS) (SIL), 2015 WL 13745693, at *3 (E.D.N.Y. Oct. 19, 2015) (citing
E. Sav. Bank, FSB v. Bright, No. 11 Civ. 1721, 2013 WL 3282889, at *2 (E.D.N.Y. June 27, 2013); Bank of
Am., N.A. v. 3302 Atl., LLC, No. 10 Civ. 2504, 2012 WL 2529196, at *14 (E.D.N.Y. June 29, 2012)), report &
recommendation adopted, 2016 WL 899268 (E.D.N.Y. Mar. 9, 2016). It is possible that the administration of
the Estate by Ms. Gill will resolve some or all of the claims of these other defendants, which is preferable to
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them being extinguished only in connection with this property. This fact further weighs in favor of proceeding
in this case on the merits.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable DENIS J. BUTLER IAS PART 12
                Justice

-----------------------------------------x
WELLS FARGO BANK MINNEESOTA, N.A., AS
TRUSTEE, FORMERLY KNOWN AS NORWEST
BANK MINNESOTA, NA AS TRUSTEE FOR
CERTIFICATE HOLDERS OF SACO I INC.,   Index No.: 8726/11
SERIES 1999-3   

  Motion Date:   
Plaintiff,   October 22, 2013

-against-   Cal. No.: 153
  Seq. No.: 1

DORA FRAIBERG, AS PROPOSED EXECUTRIX
AND HIER-AT-LAW TO THE ESTATE OF  
JOSEPH POLONSKY, DECEASED, ALEX  
POLONSKY, AS PROPOSED EXECUTRIX AND 
HEIR-AT-LAW TO THE ESTATE OF JOSEPH
POLANSKY, DECEASED, UNITED STATES
OF AMERICA, NEW YORK STATE DEPARTMENT
OF TAXATION AND FINANCE, “JOHN DOE” 
AND “JANE DOE” said names being
fictitious is being the intention of 
Plaintiff to designate any and all
occupants of premises being 
foreclosed herein, 

Defendants.

----------------------------------------X

The following papers numbered 1 to 20 read on this motion by
plaintiff for an Order (1) amending the caption of the action,
and (2) appointing a referee to compute the amounts owed to the
plaintiff.
      
                                                    PAPERS 
                                                       NUMBERED   
   Notice of Motion, Affidavit , Affirmations,
   Exhibits, Proposed Order............................ 1-16
   Affirmation In Opposition, Exhibit.................. 17-18
   Reply Affirmation, Exhibit.......................... 19-20
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Upon the foregoing papers it is ordered that the  motion is
decided as follows:

Plaintiff commenced this action seeking foreclosure of a
mortgage executed by Joseph Polonsky and Sophia Polonsky, both
now deceased, in favor of Lincoln Savings Bank, and subsequently
assigned to plaintiff, on the real property known as 8814 Francis
Lewis Boulevard, Queens Village New York, to secure a note,
evidencing a loan and indebtedness in the principal amount of
$105,000.00. Plaintiff alleges that “the Borrower” has defaulted
under the mortgage by failing to pay the monthly mortgage
installment payment which became due and payable as of April 1,
2010 and subsequent payments (Affidavit of Merit of Teri I. Beck,
sworn to on June 17, 2013, ¶7). Upon such default, plaintiff
elected to accelerate the mortgage debt and declare all sums
secured by the mortgage due and payable.

Based upon the evidence presented herein, Joseph Polonsky
and Sophia Polonsky were owners of the subject premises and
executed a note and mortgage (Ex. A and B) for the subject
premises in April, 1989. It is alleged, and uncontested, that
Sophia Polonsky died in 1993 and Joseph Polonsky died in 2007
(Affirmation in Opposition dated October 1, 2013, ¶8, 9) and that
defendants Dora Fraiberg (“Fraiberg”) and Alex Polonsky
(“Polonsky”) are the children, and only heirs at law, of Joseph
and Sophia Polonsky and resided in the subject premises at the
time this foreclosure action was commenced (Complaint, Ex. G).

Plaintiff moves to amend the caption of the action to delete
all “Doe” defendants and for an order of reference. Defendants
Fraiberg and Polonsky oppose the motion, alleging that as a
condition precedent to a referee being appointed, said defendants
are entitled to a Residential Mortgage Foreclosure Conference,
pursuant to CPLR §3408.

CPLR §3408(a) provides in relevant part for mandatory
settlement conference proceedings “[i]n any residential
foreclosure action involving a home loan as such term is defined
in section thirteen hundred four of the real property actions and
proceedings law, in which the defendant is a resident of the
property subject to foreclosure”. RPAPL §1304(5)(b) defines “home
loan” in pertinent part as a “loan ... in which ... the borrower
is a natural person; the debt is incurred ... primarily for
personal, family, or household purposes; the loan is secured by a
mortgage ... on real estate ... which is or will be occupied by
the borrower as the borrower’s principal dwelling, and ... [t]he
property is located in this state”. 

2

93



Further, CPLR §3408(a) mandates that conferences shall be
held “for the purpose of holding settlement discussions ...
including, but not limited to determining whether the parties can
reach a mutually agreeable resolution to help the defendant avoid
losing his or her home”. Thus, in the context of both CPLR
§3408(a) and RPAPL §1304(5), the controlling factors are
residency or occupancy rather than ownership and the loan rather
than the mortgage, in order to achieve the aforesaid Legislative
purpose.

Plaintiff contends that defendants are not entitled to a
foreclosure conference as the instant loan is not to be
considered a “home loan” because, due to the death of the
borrowers, they are no longer natural persons. Plaintiff fails to
contest that the borrowers were natural persons and that the loan
was a “home loan” when the loan was originally made and fails to
explain why plaintiff requested a CPLR §3408 settlement
conference and why plaintiff concluded that the instant “loan is
subject to the requirements set forth in Laws 2008, Chapter 572,
Sec. 3-a, signed into law by Governor Patterson on August 5,
2008" (Affirmation of Miranda L. Sharlette, Esq. dated July 10,
2013, Ex. F), if said loan was not a “home loan”. Additionally,
while the death of the borrowers may act to waive the requirement
of service of a 90-day notice on the borrowers, pursuant to CPLR
§1304 (see, The Bank of New York Mellon v. Ana Roman as Executor,
2012 WL 2563828 (S. Ct., Qns. Cty.), plaintiff’s claim that the
loan is no longer a “home loan” under that statute is without
merit.

As it is fundamental that the court should attempt to
effectuate the intent of the Legislature in interpreting a
statute (see, Commonwealth of N. Mariana Is. v. Canadian Imeprial
Bank of Commerce, 21 N.Y.3d 55 (2013) and as the mortgage herein
was given to natural persons and the debt incurred has not been
shown to have been for other than personal, family or household
purposes, said mortgage is a “home loan” pursuant to CPLR §1304,
and defendants Fraiberg and Polonsky are entitled to a mandatory
settlement conference under CPLR §3408 (se, Independence Bank v.
Valentine, 2013 WL 6182953 [N.Y.A.D. 2 Dept.]). Plaintiff’s
contention that such settlement conference was held and completed
is convincingly rebutted by the evidence of opposing defendants.

As such, the branch of the motion seeking the appointment of
a referee to compute is denied, with leave to renew upon the
completion of a mandatory settlement conference pursuant to CPLR
§3408. Such settlement conference is to be requested by either
plaintiff or opposing defendants within forty-five (45) days of
the date of entry hereof.
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The branch of the motion seeking leave to amend a caption to
delete the names of fictitious defendants is properly brought
pursuant to CPLR §305(c) and CPLR §3025(b), and is unopposed. As
such, this branch of the motion is granted to the extent that
defendants, “John Doe” and “Jane Doe”, are deleted from the
caption.

Accordingly, the branch of plaintiff’s motion seeking to
appoint a referee to compute is hereby denied and the branch of
plaintiff’s motion seeking to amend the caption is hereby
granted.

This Constitutes the Decision and Order of the Court.

Dated: December    , 2013

____________________________
Denis J. Butler, J.S.C.
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185 A.D.3d 794, 128 N.Y.S.3d
32, 2020 N.Y. Slip Op. 03899

**1  HSBC Bank USA, N.A., Respondent,
v

Darshan R. Shah, Appellant, et al., Defendants.

Supreme Court, Appellate Division,
Second Department, New York

2018-10198, 2018-10200, 605159/17
July 15, 2020

CITE TITLE AS: HSBC Bank USA, N.A. v Shah

HEADNOTE

Mortgages
Foreclosure
Applicability of RPAPL 1304

Petroff Amshen LLP, Brooklyn, NY (Serge F. Petroff, James
Tierney, and Steven Amshen of counsel), for appellant.
Phillips Lytle LLP, Buffalo, NY (Sean C. McPhee of counsel),
for respondent.

In an action to foreclose a mortgage, the defendant Darshan
R. Shah appeals from (1) an order of the Supreme Court,
Suffolk County (Howard H. Heckman, Jr., J.), dated June 6,
2018, and (2) an order of the same court also dated June 6,
2018. The first order dated June 6, 2018, insofar as appealed
from, granted those branches of the plaintiff's motion which
were for summary judgment on the complaint insofar as
asserted against the defendant Darshan R. Shah and for an
order of reference, and denied that branch of that defendant's
cross motion which was for summary judgment dismissing
the *795  complaint insofar as asserted against him. The
second order dated June 6, 2018, granted those branches of the
plaintiff's motion which were for summary judgment on the
complaint insofar as asserted against the defendant Darshan
R. Shah and for an order of reference, and appointed a referee
to compute the amount due to the plaintiff.

Ordered that the first order dated June 6, 2018, is affirmed
insofar as appealed from; and it is further,

Ordered that the second order dated June 6, 2018, is affirmed;
and it is further,

Ordered that one bill of costs is awarded to the respondent.

On July 3, 2003, nonparty Bhadra R. Shah (hereinafter
the decedent) executed and delivered to nonparty HSBC
Mortgage Corporation (USA) a home equity line mortgage on
certain real property located in Huntington to secure a home
equity line of credit agreement in the amount of $100,000.
On December 24, 2003, the decedent executed an amendment
to the home equity line agreement increasing the credit line
to $350,000 and concurrently executed a supplemental home
equity line of credit mortgage. The mortgage was assigned
to the plaintiff by assignment of mortgage dated July 28,
2012. The decedent died on November 18, 2014, and letters
testamentary were issued to the defendant Darshan R. Shah
(hereinafter the defendant), as the executor of the decedent's
estate, in October 2016.

The decedent allegedly defaulted under the terms of the
mortgage when she failed to make payments due beginning
March 11, 2012. In March 2017, the plaintiff commenced
the instant action to foreclose the mortgage against the
defendant in his capacity as executor of the decedent's
estate. Following discovery, the plaintiff moved, inter alia,
for summary judgment on the complaint insofar as asserted
against the defendant and for an order of reference. The
defendant opposed the motion and cross-moved, inter alia,
for summary judgment dismissing the complaint insofar as
asserted against him. The defendant argued, inter alia, that the
plaintiff failed to demonstrate strict compliance with the 90-

day notice provision of RPAPL 1304.

By order dated June 6, 2018, the Supreme Court granted the
plaintiff's motion and denied the defendant's cross motion.
The same day, the court issued another order granting the
plaintiff's motion and appointing a referee to compute the
amount due to the plaintiff. The defendant appeals from both
orders.

“Where a loan is a home loan for the borrower's principal
*796  residence, the mortgage creditor contemplating

a mortgage foreclosure action is required, pursuant to

RPAPL 1304, to serve the borrower with notice of his
or her default in a specified form at least 90 days prior
to the commencement of the action” (Bank of N.Y. Mellon
v Forman, 176 AD3d 663, 665 [2019]). Here, we agree
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with the Supreme Court that, under the circumstances of
this case, the defendant was not a “borrower” for purposes

of RPAPL 1304. The defendant did not sign the subject
home equity line mortgage, the home equity line agreement,
or the amendments to those agreements, and is not named
a “borrower” on the mortgage instrument. The decedent is
the sole signatory on those documents (see Charles Schwab
Bank v Winitch, 179 AD3d 1003, 1005-1006 [2020]; Federal
Natl. Mtge. Assn. v Johnson, 177 AD3d 1149, 1151 [2019];
cf. Bank of N.Y. Mellon v Forman, 176 AD3d at 665).

Accordingly, we agree with the court's determination that

RPAPL 1304 is inapplicable to the instant case.

The defendant's remaining contention is without merit.
Dillon, J.P., Balkin, Cohen and Wooten, JJ., concur. [Prior
Case History: 2018 NY Slip Op 30707(U).]

Copr. (C) 2021, Secretary of State, State of New York

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney's Consolidated Laws of New York Annotated
Estates, Powers and Trusts Law (Refs & Annos)

Chapter 17-B. Of the Consolidated Laws
Article 6. Classification, Creation, Definition of, and Rules Governing Estates in Property (Refs &
Annos)

Part 2. Estates Classified as to Number of Persons

McKinney's EPTL § 6-2.2

§ 6-2.2 When estate is in common, in joint tenancy or by the entirety

Effective: October 29, 2019
Currentness

(a) A disposition of property to two or more persons creates in them a tenancy in common, unless expressly declared to be
a joint tenancy.

(b) A disposition of real property to a husband and wife creates in them a tenancy by the entirety, unless expressly declared
to be a joint tenancy or a tenancy in common.

(c) A disposition on or after January first, nineteen hundred ninety-six of the shares of stock of a cooperative apartment
corporation allocated to an apartment or unit together with the appurtenant proprietary lease to a husband and wife creates in
them a tenancy by the entirety, unless expressly declared to be a joint tenancy or a tenancy in the common.

(d) A disposition of real property, or a disposition on or after January first, nineteen hundred ninety-six of the shares of stock of
a cooperative apartment corporation allocated to an apartment or unit together with the appurtenant proprietary lease, to persons
who are not legally married to one another but who are described in the disposition as husband and wife, spouses, husbands, or
wives creates in them a joint tenancy, unless expressly declared to be a tenancy in common.

(e) A disposition of property to two or more persons as executors, trustees or guardians creates in them a joint tenancy.

(f) Property passing in intestacy to two or more persons is taken by them as tenants in common.

Credits
(L.1966, c. 952. Amended L.1975, c. 263, §§ 1, 2; L.1995, c. 480, § 2; L.2019, c. 420, § 2, eff. Oct. 29, 2019.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Margaret Valentine Turano
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2020

By L. 2019, ch. 420 (effective October 29, 2019), the legislature amended this section's subparagraph (d) to add
the word “spouses” to “husbands” and “wives,” so that it can encompass same-sex spouses. Similar changes were
made to EPTL 4-1.1(6) and (7), SCPA 1001(1)(d), SCPA 1310(3)(c), SCPA 1704(2), and SCPA 1752.

2016

This section creates a presumption that when someone disposes of personal property to two or more persons, she
creates in them a tenancy in common. In Matter of Trembly, 137 A.D.3d 1641, 29 N.Y.S.3d 712 (4th Dep't 2016),
the court found that the presumption was rebutted because one of the “tenants in common” had used a power of
attorney she had acquired from the decedent to transfer the decedent's property to the decedent and herself. In that
case, the holder the power of attorney has the burden of “show[ing] that decedent's will was not overborne and
that she intended to make a gift” of one-half the property. Id. The court ruled that the entire property was an asset
of the decedent's estate.

2013

When property is conveyed to a married couple, they take the property as tenants by the entirety unless the deed
specifies otherwise (subparagraph (b)). A transfer to multiple people who are not married to each other creates a
tenancy in common unless the deed states that it is a joint tenancy with right of survivorship (subparagraph (a)). In
Matter of Davis, N.Y.L.J., July 23, 2012, at 18, col. 5 (Surrogate's Court, Bronx County), the property was deeded
to “Albert Davis and Mary Davis.” It did not describe them as husband and wife. After they were both dead, their
son Albert claimed that it was his name, not his father's, on the deed, averring that he had been an adult when the
property was conveyed; that he had lived there, maintained and repaired it for nineteen years before his mother's
death; that his father had abandoned the family; and that no one had ever objected to his being there. The court
found that he had raised an issue of fact and denied the administrator's motion for summary judgment.

2010

Under this section's subparagraph (b), a disposition to a husband and wife creates a tenant by the entirety unless it
is expressly declared to be a joint tenancy or a tenant in common. The decedent's husband accordingly prevailed in
Matter of Que, N.Y.L.J., March 5, 2010 at 32, col. 5 (Surrogate's Court, Bronx County). The decedent (D) and her
sister (S) and their husbands (H and H2 respectively) bought a house. The deed listed the owners as “H2 and S, his
wife,” and “D and H.” Under this section, D and H therefore owned their half as tenants by the entirety, and when
she died he became the sole owner of one half. D's will attempted to give her quarter interest in the house one-half
to S and one-half to H, but the court rejected S's claim to it, because D could not dispose of her interest by will.

* * *

For a case in which the court ignored the manner in which a married couple owned property and relied on their

intent, see Beudert-Richard v. Richard, 72 A.D.3d 101, 894 N.Y.S.2d 22 (1 st  Dep't 2010), discussed in the 2010
Practice Commentary to EPTL 6-2.1.

2009
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Under subparagraph (a)(6), effective since 1996, when a married couple takes title to a cooperative apartment,
they own it as tenants by the entirety unless the instrument states that they take it as joint tenants or tenants in
common. In Matter of Seligson, N.Y.L.J., July 2, 2008, at 38, col. 2 (Surrogate's Court, New York County), the
couple bought their cooperative apartment in 1983, casting them within subparagraph (a)(1)'s strong presumption
that a disposition to two or more persons creates a tenancy in common unless it is expressly declared to be a joint
tenancy. Accord, Matter of Baum, N.Y.L.J., March 20, 2009, at 35, col. 1 (Surrogate's Court, New York County)
(court rejected a widow's contention that an instrument dated 1993 could create a tenancy by the entirety). To rebut
the presumption, a party must establish by clear and convincing evidence that the parties intended to create a joint
tenancy rather than a tenancy in common. See Matter of Vadney, 83 N.Y.2d 885, 612 N.Y.S.2d 375, 634 N.E.2d 976
(1994); Matter of Menon, 303 A.D.2d 622, 756 N.Y.S.2d 639 (2d Dep't 2003). The Seligson couple held their other
assets jointly, proving that they knew how to do so. Their failure to do so with the co-op left intact the presumption
that they intended to hold it as tenants in common.

* * *

For a case in which the court applied this section to an annuity, see Mendelovici v. Integrity Life Insurance Co.,
23 Misc. 3d 671, 872 N.Y.S.2d 647 (Supreme Court Orange County). The owners of the annuity were a wife and
her husband. When the husband died, the annuity was subject to the “force-out rule” of Internal Revenue Code
72(s)(1)(B): if an annuity contract has multiple owners, when one of them dies the annuity contract ends and the
funds are paid out.

Because no owner's primary beneficiary was listed, the issue became who was entitled to the distribution. The court
applied this section's presumption of a tenancy in common. The husband's death triggered the force-out rule, but
the widow was not treated as having deceased, nor was she entitled to the whole proceeds. She was a tenant-in-
common with her husband's estate, and each was entitled to half.

2003

A co-tenant may live in premises without rent, Jemzura v. Jemzura, 36 N.Y.2d 496, 369 N.Y.S.2d 400, 330 N.E.2D
414 (1975), unless that occupancy harms the other co-tenants, Matter of Limberg, 281 N.Y. 463, 24 N.E.2d 127
(1939), or unless they demand rent. Matter of Holt, 14 Misc. 2d 971, 177 N.Y.S.2d 192 (Surrogate's Court, New
York County 1958). The co-tenant is responsible, however, for paying the expenses of the property while he inhabits
it. Matter of Owens, 36 Misc. 2d 1031, 234 N.Y.S.2d 495 (Surrogate's Court, Onondaga County 1962). In Matter
of Doner, N.Y.L.J., March 11, 2003, at 20, col. 1 (Surrogate's Court, Kings County), the executor was entitled to
a one-eighth interest in the decedent's real property, and he remained in the house without paying rent. The court
approved that tenancy but held that he did have to pay expenses.

The tenant in residence does not have the right to obstruct the sale by refusing to let real estate brokers in. Matter
of Pastorelli, N.Y.L.J., November 21, 2002, at 25, col. 5 (Surrogate's Court, Suffolk County).

PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

This section creates default rules governing the way multiple owners take title to property when the transferor does
not specify tenancy in common, joint tenancy, or tenancy by the entirety.
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Under subparagraph (a), a disposition to two or more persons creates a tenancy in common unless it is specifically
declared to be a joint tenancy. See, e.g., Matter of Donahue, 262 A.D.2d 840, 692 N.Y.S.2d 225 (3d Dep't 1999)
(trailer and car in the name of decedent and his partner constituted tenancies in common). See also Matter of Gentry,
N.Y.L.J., January 4, 2001, at 37, col. 6 (Surrogate's Court, Nassau County) (court discussed allocation of expenses
and liability for rent when siblings took a house as tenants in common and only one lived in it). The tenants will be
presumed to have equal interests in the property, but the presumption can be rebutted if one party contributed more

than the other. See Johnson v. Depew, 33 A.D.2d 645, 305 N.Y.S.2d 243 (4 th  Dep't 1969).

Subparagraph (b) provides that when husband and wife take title to real property, they take it as tenants by the entirety
unless the disposition specifies that they take as tenants in common or joint tenants. This provision was new to the
statute in 1966 but it codified a long-recognized principal in the case law. See Bertles v. Nunan, 92 N.Y. 152 (1883)
(discussing this principle in the context of the Married Woman's Property Act). If a testator intended to create a joint
tenancy and the drafter neglected to do so, the surviving spouse should seek a reformation of the instrument, which
the court granted in Matter of Vadney, 83 N.Y.2d 885, 612 N.Y.S.2d 375, 634 N.E.2d 976 (1994).

Cooperative apartments transferred to a husband and wife are treated as real property under the 1995 amendment
that added subparagraph (c). Before the amendment a husband and wife holding shares of stock in a cooperative
apartment, which are personal property, took them as tenants in common under subparagraph (a). Hence, in Matter of
Schutz, N.Y.L.J., October 19, 1992, at 30, col. 2 (Surrogate's Court, New York County), where a husband transferred
the cooperative stock to his name and his wife's, upon his death the shares he held as a tenant in common passed
under his will to his daughter rather than to his wife. Subparagraph (c) provides that a disposition of a cooperative
apartment to a husband and wife creates in them a tenancy by the entirety unless the disposing instrument provides
otherwise. L. 1995. ch. 480, effective January 1, 1996.

Under subparagraph (d), if a couple holds real property as “husband and wife” when they are not in fact married, it
creates in them a joint tenancy unless the instrument creating it declares them to be tenants in common. See, e.g.,
Matter of Morgan, 111 A.D.2d 790, 490 N.Y.S.2d 539 (2d Dep't 1985) (married man bought house with another
woman, taking title as husband and wife; after his death property passed to her notwithstanding his devise of the
house in his will to his son from the lawful marriage); Matter of Daniello, N.Y.L.J., November 28, 2000, at 27, col. 4
(Surrogate's Court, Bronx County) (transfer of home to mother and son, mistakenly calling her his wife, was a transfer
in joint tenancy with right of survivorship). The legislature added subparagraph (d) by L. 1975, ch. 263 because the
courts tried to discern the subjective intent of the parties, with inconsistent results. Compare Giudici v. Lofaso, 199
Misc. 401, 103 N.Y.S.2d 335 (Supreme Court, 1951) (unmarried couple held the property as joint tenants), with Place
v. Cundaro, 34 A.D.2d 698, 309 N.Y.S.2d 714 (3d Dep't 1970) (tenants in common). The presumption that they are
joint tenants may be rebutted. See Vincent v. Vincent, 80 A.D.2d 582, 435 N.Y.S.2d 775 (2d Dep't 1981).

Under subparagraph (e), a disposition of property to two or more executors, trustees or guardians creates in them a
joint tenancy. Legal title therefore vests in the survivor or survivors of multiple fiduciaries and the administration can
proceed. This statute's earliest predecessor, which dated back to L.1786, ch.12, covered only executors and trustees,
but the current law covers guardians as well.

Under subparagraph (f), when intestate distributees inherit property, they take it as tenants in common.

LEGISLATIVE STUDIES AND REPORTS

Source: RPL § 66; DEL § 84.

Changes: Revised.
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Comments: This section re-enacts RPL § 66 and DEL § 84, revised as follows:

1. Paragraph (b), which is new, codifies case law (see, Bertles v. Nunan, 1883, 92 N.Y. 152).

2. Paragraph (c) adds guardians as fiduciaries who take a disposition of property as joint tenants.

3. Paragraph (d) re-enacts DEL § 84 without substantive change.

The extensive changes in language are for clarification, and are keyed to the drafting pattern of the new law.
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McKinney's Consolidated Laws of New York Annotated
Estates, Powers and Trusts Law (Refs & Annos)

Chapter 17-B. Of the Consolidated Laws
Article 4. Descent and Distribution of an Intestate Estate (Refs & Annos)

Part 1. Rules Governing Intestate Succession

McKinney's EPTL § 4-1.1

§ 4-1.1 Descent and distribution of a decedent's estate

Effective: October 29, 2019
Currentness

The property of a decedent not disposed of by will shall be distributed as provided in this section. In computing said distribution,
debts, administration expenses and reasonable funeral expenses shall be deducted but all estate taxes shall be disregarded, except
that nothing contained herein relieves a distributee from contributing to all such taxes the amounts apportioned against him or
her under 2-1.8. Distribution shall then be as follows:

(a) If a decedent is survived by:

(1) A spouse and issue, fifty thousand dollars and one-half of the residue to the spouse, and the balance thereof to the issue
by representation.

(2) A spouse and no issue, the whole to the spouse.

(3) Issue and no spouse, the whole to the issue, by representation.

(4) One or both parents, and no spouse and no issue, the whole to the surviving parent or parents.

(5) Issue of parents, and no spouse, issue or parent, the whole to the issue of the parents, by representation.

(6) One or more grandparents or the issue of grandparents (as hereinafter defined), and no spouse, issue, parent or issue of
parents, one-half to the surviving grandparent or grandparents of one parental side, or if neither of them survives the decedent,
to their issue, by representation, and the other one-half to the surviving grandparent or grandparents of the other parental side,
or if neither of them survives the decedent, to their issue, by representation; provided that if the decedent was not survived
by a grandparent or grandparents on one side or by the issue of such grandparents, the whole to the surviving grandparent
or grandparents on the other side, or if neither of them survives the decedent, to their issue, by representation, in the same
manner as the one-half. For the purposes of this subparagraph, issue of grandparents shall not include issue more remote than
grandchildren of such grandparents.
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(7) Great-grandchildren of grandparents, and no spouse, issue, parent, issue of parents, grandparent, children of grandparents or
grandchildren of grandparents, one-half to the great-grandchildren of the grandparents of one parental side, per capita, and the
other one-half to the great-grandchildren of the grandparents of the other parental side, per capita; provided that if the decedent
was not survived by great-grandchildren of grandparents on one side, the whole to the great-grandchildren of grandparents on
the other side, in the same manner as the one-half.

(b) For all purposes of this section, decedent's relatives of the half blood shall be treated as if they were relatives of the whole
blood.

(c) Distributees of the decedent, conceived before his or her death but born alive thereafter, take as if they were born in his
or her lifetime.

(d) The right of an adopted child to take a distributive share and the right of succession to the estate of an adopted child continue
as provided in the domestic relations law.

(e) A distributive share passing to a surviving spouse under this section is in lieu of any right of dower to which such spouse
may be entitled.

Credits
(L.1966, c. 952. Amended L.1967, c. 686, § 27; L.1969, c. 596; L.1971, c. 68; L.1974, c. 903, § 2; L.1978, c. 423, § 1; L.1992,
c. 595, § 8; L.2019, c. 420, § 1, eff. Oct. 29, 2019.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2020

The legislature amended this section by L. 2019, ch. 420 (effective October 29, 2019) to eliminate references
to “paternal” and “maternal” relatives and to substitute “one parental side” and “the other parental side,” so as
to be clear that the statute encompasses same-sex marriages. Otherwise the rule remains the same, that when
the decedent's closest distributees are grandparents, aunts, uncles and cousins, the estate gets divided in two for
distribution to the two sides of the family. Similar changes were made to EPTL 6-2.2(d), SCPA 1001(1)(d), SCPA
1310(3)(c), SCPA 1704(2), and SCPA 1752.

2018

A distributee who is adopted out of her biological family loses her right to inherit from them. In Matter of Cowell,
158 A.D.3d 546, 71 N.Y.S.3d 450 (1st Dep't 2018), for example, the decedent died survived by a sister who was
adopted by her partner to formalize their relationship before same-sex marriages were permitted. The court held
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that the adopted-out sister was not a distributee. This decision comports with Domestic Relations Law § 117, which
disinherits adopted-out children except in intra-family adoptions, defined by parameters not satisfied in Cowell.

2015

The legislature enacted EPTL 4-1.3 by L. 2014, c. 439 to expand the rights of a “genetic child” (one conceived
posthumously by assisted reproductive techniques) to inherit from the decedent in intestacy. It makes the genetic
child issue of his parents for intestacy purposes (and therefore also entitled to Social Security benefits under the
Supreme Court holding in Astrue v. Capato, 132 S.Ct. 2021, 182 L.Ed.2d 887 (2012)) but not distributees of other
relatives. See the 2015 Practice Commentary to EPTL 4-1.3.

2014

Adopted-out children's status as intestate distributees is governed by Domestic Relations Law 117, which says they
can inherit from their biological relatives only in intra-family adoptions. In Matter of Canvin, N.Y.L.J., July 18,
2014, at 24, col. 6 (Surrogate's Court, New York County), therefore, where non-relatives had adopted the child, he
was not a distributee and could not share in his birth-mother's estate. This was so even though she had resumed
her relationship with him and his children, had called him her son in her will, and had given his children each a
$20,000 bequest in her will. When her residuary estate lapsed into intestacy because her beneficiaries had all died,
the son was not entitled to share.

2012

The Supreme Court has ruled that whether a posthumous child of a decedent can get Social Security survivor
benefits depends on whether he can inherit under intestacy in the jurisdiction in which his parent died domiciled.
Astrue v. Capato, 132 S.Ct. 2021 (2012). The decedent's domicile in Astrue was Florida, whose law (like New
York's) requires a child be conceived before the parent's death in order to inherit in intestacy.

PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

This section governs the distribution of the estates of New York decedents who die without wills. It derives from
D.E.L. § 83, which the legislature substantially amended by L.1963, c. 712, reenacted as this section on September 1,
1966, further amended a few times in the following years, and dramatically altered in 1992 by increasing the surviving
spouse's share of the intestate estate, making the distributions by representation rather than per stirpes, eliminating the
decedent's parents from the intestate scheme if a spouse survived, dividing the estate between maternal grandparents
and paternal grandparents, and eliminating great-grandparents and their issue entirely. L.1992, c. 595, § 8. In this
commentary I will discuss first the evolution of the statute and then its current provisions.

History

D.E.L. § 83 gave a surviving spouse one-third of the intestate estate if the decedent was survived by two or more
children or their issue, and one-half if the decedent was survived by no issue, by only one child, or by the issue of
one child. L.1959, c. 689. The 1963 amendments left this rule intact but gave the surviving spouse $2,000 off the top,
L.1963, c. 712, which the legislature increased to $4,000 by L.1978, c. 423, § 1. The increase to $4,000 was prompted
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not by a sense of largesse toward surviving spouses, but by the legislature's desire to coordinate the intestacy statute
with small estate administration under SCPA Article 13. That is, under EPTL 5-3.1, which “sets off” or “exempts”
property for a surviving spouse, the spouse was entitled to $1,000 cash, so with the $4,000 allowed in intestacy, it met
the $5,000 threshold of Article 13. The symmetry was first disrupted in 1981, when the Article 13 limit was raised
to $10,000, and then more dramatically in 1992, when this section's off-the-top amount to the spouse was raised to
$50,000, where it remains, while the small-estate threshold is $30,000, see SCPA 1301, and the cash award in EPTL
5-3.1 is $25,000. The earlier provisions, and more so the $50,000 current provision, also have the effect of eliminating
distributions to children in relatively small estates where the spouse is likely to need it all.

If the decedent left a widow but no issue, D.E.L. § 83 gave the surviving spouse $25,000 off the top and one-half
of the rest if the decedent was survived by his mother or father (or both) and no issue (up from $5,000 before the
1963 amendments). If the decedent left no parents or issue, the surviving spouse got everything. Before the 1963
amendments, the decedent's siblings and their issue had the right to the estate that was left after the spouse had received
$10,000 and half of the rest.

Before the 1963 version of D.E.L. § 83, great-grandparents and their issue could inherit from a decedent. This caused
expensive and often fruitless searches for remote relations, see Matter of Wendel, 143 Misc. 480, 257 N.Y.S. 87
(Surrogate's Court, New York County 1932), so in 1963 the legislature eliminated this line of inheritance. In 1971,
it reinstated the great-grandparents' line for infant intestate decedents, because they lacked legal capacity to make a
will, and incompetent intestate decedents, because they were unlikely to have testamentary capacity. L.1971, c. 68
(adding subparagraph (9), which was later repealed by L.1992, c. 595, § 8).

The 1963 amendments also completely eliminated the distinctions between real and personal property. D.E.L. § 83's
title before the amendments was: “The real property of a deceased person, male or female, not devised ... and the
surplus of his or her personal property ... if not bequeathed.” Real and personal property are now treated the same
under most statutes. See, e.g., EPTL 13-1.3(b); 1-2.15.

The 1963 version of the statute referred to “illegitimate” children, but the legislature removed those references by
L.1965, c. 958, § 2, because the predecessor to EPTL 4-1.2 (D.E.L. § 83-a), enacted in that year (L.1965, c. 958, § 1)
made reference to them superfluous. Whether non-marital children are able to take an intestate share until this section
depends on whether they satisfy the requirements of EPTL 4-1.2.

As it was enacted in 1966 as part of the EPTL, subparagraphs (a)(1) and (a)(2) allowed the spouse $4,000 of intangible
personal property, a perplexing adjective not found in the D.E.L. § 83 predecessor. Since the boost to $4,000 was
for the purpose of coordinating this statute with the provisions of SCPA Article 13's small estate administration,
which does not refer to intangibles, the legislature rethought its decision to limit the personal property in this way
and eliminated the word by L.1969, c. 596.

On rare occasions involving old trusts, we still have to apply D.E.L. § 83, such as when a trust remainder fails
and reverts to the testator's estate to be paid to his distributees, determined on the date of his death. See Doane v.
Mercantile Trust Co., 160 N.Y. 494, 55 N.E. 296 (1899); Matter of Bump, 234 N.Y. 60, 136 N.E. 295 (1922); Matter
of Hogendorp, N.Y.L.J., November 8, 2010 at 30, col. 5 (Surrogate's Court, New York County); Matter of Patterson,
155 Misc. 2d 93, 587 N.Y.S.2d 80 (Surrogate's Court, Nassau County 1992). The decedent can provide otherwise, by
directing that his distributees be determined at another time. See, e.g., Matter of Schell, N.Y.L.J., May 2, 2001, at 22,
col. 2 (Surrogate's Court, New York County) (testator intended heirs to be determined at death of income beneficiary).

This statute
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The net estate available for distribution to intestate distributees is computed by subtracting administration expenses,
funeral expenses, and debts from the decedent's gross probate property. Note that estate taxes are not on that list,
because to include it would disadvantage the surviving spouse, whose share incurs no taxes because of the unlimited
marital deduction of 26 U.S.C. (I.R.C.) § 2056. See EPTL 2-1.8(c)(2). Computing the taxes after the intestate shares
leaves the burden of the taxes where EPTL 2-1.8 puts it.

Decedent's Spouse

The surviving spouse's first entitlement is to the “exempt property” under EPTL 5-3.1, which can amount to over
$90,000. Then, under this statute, if a decedent is survived by a spouse and no issue (that is, no children, grandchildren,
great-grandchildren), the surviving spouse takes the whole estate (subparagraph (a)(2)). If the decedent is survived
by a spouse and issue, his spouse is entitled to the first $50,000 plus one-half of the rest (subparagraph (a)(1)). For
example, if a decedent died with a net estate of $1 million survived by a spouse and one child, the spouse would get
$525,000 and the child $475,000. Parents are no longer entitled to share in the intestate estate if the decedent left
a spouse or children (subparagraphs (a)(2),(3)); the surviving spouse takes the entire estate, no matter how large, if
the decedent left no issue.

As of July 24, 2011, same-sex marriages are valid in New York, D.R.L. § 10-a, enacted by L.2011, c. 95, § 3, and
same-sex spouses married in New York will inherit under subparagraph (a)(1)-(3). Marriages validly entered into in
other jurisdictions that recognize same-sex marriages are still entitled to full faith and credit here. See, e.g., Matter of
Ranftle, 81 A.D.3d 566, 917 N.Y.S.2d 195 (1st Dep't 2011) (court granted full faith and credit to a marriage validly
entered into in Canada); accord, Martinez v. County of Monroe, 50 A.D.3d 189, 850 N.Y.S.2d 740 (4th Dep't 2008),
appeal dismissed, 10 N.Y. 3d 856, 859 N.Y.S.2d 617, 889 N.E.2d 496 (2008).

Decedent's Issue

If a decedent is survived by issue but no spouse, under subparagraph (a)(3) the issue take his entire estate by
representation, discussed presently. If the decedent left both a spouse and issue, his issue take what is left after the
spouse has received $50,000 plus half of the rest (subparagraph (a)(2)). For example, if a decedent had a net probate
estate (after the exempt property of EPTL 5-3.1 had been paid to the surviving spouse) of $300,000, the spouse would
get $175,000 and the issue would take $125,000 by representation.

“By representation” is defined in EPTL 1-2.16 and applies to intestate decedents dying after August 31, 1992.
L.1992, c. 595. The legislature changed the default from per stirpes, which it was before September 1, 1992, to
by representation, because it believed that the average New Yorker would prefer per capita distribution at each
generation, rather than per stirpes distributions to members of a generation more than one removed from the decedent.
The legislature simultaneously adopted the by-representation default for dispositions to “issue” under wills, EPTL
2-1.2, and anti-lapse dispositions, EPTL 3-3.3.

When a distribution is by representation, one share is set aside for each surviving member of the first level where
there are survivors, and one share is set aside for each deceased member of that generation who left issue surviving the
decedent. The survivors receive their shares, and the shares of the predeceased persons are combined, and the process
starts again. For example, assume that an intestate decedent with a net estate of $450,000 is survived by a husband
and four children, A, B, C, and D. Under subparagraph (a)(1), her husband gets $50,000 plus one-half of the residue
(total of $250,000), and the children get the rest in equal shares ($50,000 each). If A predeceases the decedent, leaving
children G-1, G-2, and G-3, they share his $50,000 equally ($16,667 each). If B also predeceases the decedent, leaving
children G-4 and G-5, the five grandchildren take $20,000 each (one-fifth of A's and B's combined $100,000). If G-1
predeceases, leaving child GG-1, GG-1 gets the $20,000. If G-2 also predeceases, leaving children GG-2, GG-3 and
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GG-4, the four great-grandchildren take $10,000 each (one-quarter of G-1's and G-2's combined $40,000). For further
discussion of representation, see the Practice Commentaries to EPTL 1-2.16, 2-1.2 and 3-3.3.

Parents, siblings, nieces and nephews

If the decedent leaves no spouse or issue, his parents take the entire estate (subparagraph (a)(4)). If only one parent
survives, she takes the whole estate, and if neither parent survives, the issue of the parents take the estate by
representation (subparagraph (a)(5)). For example, assume the intestate decedent dies with a net estate of $100,000,
survived by his mother but not his father. His mother takes the entire $100,000. If his mother also predeceases him but
he leaves three sisters surviving him (and no siblings predeceased), they will each take $33,333. If one of his sisters
predeceases, leaving two children surviving the decedent, N1 and N2, they share their mother's intestate distribution
($16,667 each). If two of his sisters predecease him, leaving respectively two children and six children surviving him,
their eight children will share their $66,667 and take $8,333 each.

Grandparents, aunts, uncles and cousins

If grandparents and their issue are the only survivors, one-half the estate goes to the paternal grandparents and the
other half to the maternal grandparents (subparagraph (a)(6)). If only one grandparent on the maternal or paternal side
survives, she will get the entire half. If both grandparents on one side predecease, that half will pass to their issue.
See, e.g., Matter of Weiss, N.Y.L.J., December 28, 2004, at 24, col. 2 (Surrogate's Court, Bronx County) (one half
passed to decedent's maternal aunts and cousins, other half to paternal cousins and estate of paternal post-deceased
aunt). For this purpose, the issue of grandparents include only children and grandchildren, and the distribution is by
representation, but only as far as the grandparents' grandchildren. That is, subparagraph (a)(6)'s last sentence (“For the
purpose of this subparagraph, issue of grandparents shall not include issue more remote than grandchildren of such
grandparents”) does not merely trigger subparagraph (a)(6), but also stops the distribution at first cousins. See Matter
of Shumavon, 260 A.D.2d 140, 701 N.Y.S.2d 84 (2d Dep't 1999) (one judge dissenting on ground that statute directs
by-representation distribution); Matter of Briggs, 167 Misc.2d 972, 641 N.Y.S.2d 502 (Surrogate's Court, Westchester
County 1996); Matter of Donohue, 163 Misc.2d 537, 621 N.Y.S.2d 445 (Surrogate's Court, New York County 1994).

Thus, if a decedent was survived by one first cousin and the child of a predeceased first cousin on his mother's side,
and by a first cousin and the child of a predeceased first cousin on his father's side, the first cousins would share
equally and the first cousins once removed would take nothing. If the maternal side consisted of a first cousin and the
paternal side consisted of a child of a predeceased first cousin, the maternal first cousin would take the whole estate.
If the only surviving issue of grandparents are from one side (maternal or paternal), they take the whole estate. See,
e.g., Matter of Rubin, N.Y.L.J., May 1, 2009, at 38, col. 3 (Surrogate's Court, Bronx County).

The reason for dividing the estate into maternal and paternal shares is to permit distribution of half when distributees
from the other side of the family have not come forward. To safeguard the missing side of the family, SCPA 1001
provides that if the distributees from the one side of the family before the court are not closer than cousins, the court
must appoint the Public Administrator or the chief financial officer of the county as the fiduciary.

If two siblings marry two siblings, their children will be first cousins on both the maternal and paternal sides. See
Matter of Adler, 175 Misc.2d 357, 669 N.Y.S.2d 154 (Surrogate's Court, New York County 1997) (first cousin's
mother had been decedent's paternal aunt and her father had been decedent's maternal uncle, and court allowed her to
share both in paternal half and maternal half). Under pre-1992 law, before the estate was divided into halves between
the maternal and paternal sides, the cousin would have gotten only a single share. See Matter of Schottenfels, 64
Misc.2d 219, 314 N.Y.S.2d 719 (Surrogate's Court, New York County 1970), affirmed, 38 A.D.2d 534, 327 N.Y.S.2d
557 (1st Dep't 1971).
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First cousins once removed

If no children or grandchildren of the decedent's grandparents survive the decedent (and, of course, no spouse,
issue, parents, brothers, sisters, nieces or nephews, or grandparents), under subparagraph (a)(7) the estate passes one-
half to the great-grandchildren of the maternal grandparents, and one-half to the great-grandchildren of the paternal
grandparents. See Matter of Andrews, N.Y.L.J., May 17, 2002, at 19, col. 5 (Surrogate's Court, Bronx County) (two
maternal first cousins once removed each took one quarter of estate and paternal first cousin once removed took
one half). The distribution is per capita, not by representation (subparagraph (a)(7)). See Matter of Coakley-Vetter,
N.Y.L.J., June 10, 2009, at 42, col. 1 (Surrogate's Court, Bronx County). When all the first cousins once removed are
from one side, they take the entire estate. See Matter of Turkienicz, N.Y.L.J., May 21, 2008, at 34, col. 2 (Surrogate's
Court, Bronx County) (decedent's three first cousins once removed from one side were entitled to her estate). First
cousins twice removed take nothing in any case.

The person claiming to be the decedent's distributee has the burden of proving by a preponderance of the evidence
that he was related to the decedent and that no one else was more closely related. See Matter of Alao, N.Y.L.J., March
19, 2002, at 18, col. 6 (Surrogate's Court, Kings County). For a case in which the claimants failed to meet the burden,
see Matter of Dinzey, N.Y.L.J., June 9, 2003, at 33, col. 4 (Surrogate's Court, Kings County) (only proof was that
their father was described as decedent's cousin on decedent's pension beneficiary-designation form).

If the administrator has diligently searched for distributees, SCPA 2225 permits distribution of an estate where some
distributees are unknown by creating a presumption that any missing distributees died without issue three years after
the decedent's death. There is also a presumption that a person who would have been more than 100 years old at the
decedent's death predeceased him. See Young v. Shulenberg, 165 N.Y. 385, 59 N.E. 135 (1901); Matter of Harris, 23
Misc.2d 595, 201 N.Y.S.2d 28 (Surrogate's Court, Dutchess County 1960).

Postmortem children

Distributees conceived before a decedent's death and born alive thereafter are treated as though they were born during
his lifetime (subparagraph (c)). This comports with the definition of an “after-born” child in EPTL 5-3.2(b), which
the legislature added to the statute by L.2006, c. 249 to eliminate children conceived after the decedent's death by
means of assisted reproductive techniques. Contrast Matter of Martin B., N.Y.L.J., August 6, 2007, at 18, col. 3
(Surrogate's Court, New York County), where the court held that for purposes of a trust that was to pay the remainder
to the grantor's “issue,” posthumously conceived grandchildren could share.

Adopted children

Subparagraph (d) provides that the D.R.L. governs an adopted child's right to take in intestacy. D.R.L. § 117(1)(c)
permits adopted children and their adoptive parents to inherit from each other, and § 117(1)(b) and (1)(a) respectively
cut off the rights of biological children and their birth parents to inherit from each other.

D.R.L. § 117 has a history. Originally, in L.1887, c. 703, the legislature gave adopted children and their issue the
right to inherit from their adoptive parents but did not alter their rights to inherit from their biological parents. That
remained the state of the law until 1963, when an adopted child lost her right to inherit from biological relatives,
except from a biological parent who had remarried and consented to the child's adoption by the stepparent. L.1963,
c. 406. In a 1987 amendment to the D.R.L. (prompted by the Court of Appeals' decision in Matter of Best, 66 N.Y.2d
151, 495 N.Y.S.2d 345, 485 N.E.2d 1010 (1985), cert. denied sub nom. McCollum v. Reid, 475 U.S. 1083 (1986),
and discussed in more detail in the Practice Commentary to 2-1.3), the legislature restored the adopted child's right
to inherit from her biological parents in the intra-family adoptions described in D.R.L. § 117(1)(e), namely, when
the intestate decedent is the child's grandparent or a descendant of the grandparent (aunt, uncle or cousin), and the
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adoptive parent is either the child's stepparent, his grandparent, or a descendant of a grandparent. L.1987, c. 499.
For example, in Matter of Scovotti, N.Y.L.J., December 9, 2010, at 27, col. 2 (Surrogate's Court, Bronx County),
the adopted-out child was entitled to inherit from her birth grandmother, having been adopted by her stepfather. In
Matter of Rizzo, N.Y.L.J., December 21, 2010, at 28, col. 2 (Surrogate's Court, Bronx County), on the other hand,
the decedent's grandniece, daughter of his nephew, who had been adopted by her stepfather, had no right to share in
the estate because the decedent was not the child's birth grandparent or a descendant of the grandparent; rather, she
was a descendant of the child's great-grandparent.

D.R.L. § 117(1)(e) is satisfied whether the intestate grandparent and the adoptive grandparent are from the same side
of the family or not. In Matter of Johnson, 18 Misc.3d 898, 850 N.Y.S.2d 855 (Surrogate's Court, Kings County 2008),
for example, the decedent gave birth to a daughter, whom a paternal aunt adopted. The daughter correctly claimed a
share of the decedent's estate under D.R.L. § 117(1)(e) over the decedent's sister's argument that the adoptive parent
had to be descended from the same grandparent as the decedent.

In D.R.L. § 117(1)(e) cases, the adopted-out child's issue can also inherit from the biological relatives if the adopted-
out child predeceases the decedent. See Matter of Seaman, 78 N.Y.2d 451, 576 N.Y.S.2d 838, 583 N.E.2d 294 (1991),
where the decedent was survived by a half-niece and by first cousins, both of whom claimed the estate. The decedent's
father had married twice. He had a son, S, by his first wife, and a daughter, the decedent, by his second wife. S and the
decedent were thus half-brother and-sister. After S's mother and father divorced, his mother remarried and her second
husband adopted S, who was then the adopted-out half-brother of the decedent. S would have satisfied D.R.L. § 117(1)
(e)) and been allowed to inherit from the decedent, because the decedent was a descendant of his grandparent and
the adoptive parent was his step-parent, but he failed to survive her. He had a daughter, though, who did survive the
decedent, and the Court of Appeals ruled that she could inherit, reasoning that siblings' right to intestate distribution
under this statute extends to their issue per stirpes (now by representation), and this statute's subparagraph (b) treats
half-blood relatives as whole blood.

Non-marital children

A non-marital child is entitled to inherit from and through his mother, and he can inherit from and through his father
if he has made one of the proofs of paternity set forth in EPTL 4-1.2 and discussed in the Practice Commentary to
that section.

REVISERS' NOTES

Source: DEL § 83.

Changes: None.

Comments: This section re-enacts DEL § 83 without substantive change. Changes in from are for clarification and are keyed to
the drafting pattern of the new law. See Reports No. 1.1C and 1.4B, Leg.Doc. (1963) No. 19, pp. 112 to 145. As to adopted child,
see Report No. 1.2C, Leg.Doc. (1963) No. 19, pp. 148 to 161 and 1965 Supp. to same, Leg.Doc. (1965) No. 19, pp. 102 to 103.

Relevant Additional Resources
Additional Resources listed below contain your search terms.

CROSS REFERENCES

Adopted children and posthumous children as members of a class, see EPTL § 2-1.3.
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Advancements and their adjustment, see EPTL § 2-1.5.
Beneficiaries of pension, retirement, etc., plans, systems or trusts, rights not impaired by intestacy laws, see EPTL § 13-3.2.
Disqualification from taking of intestate share,

•Parent, see EPTL § 4-1.4.
•Surviving spouse, see EPTL § 5-1.2.

Distributee, defined, see EPTL § 1-2.5; SCPA § 103.
Distribution of,

•Damages recovered in action for wrongful death, see EPTL § 5-4.4.
•Distributive share of disqualified parent or spouse, see EPTL § 4-1.4.
•Estate assets in kind, see EPTL § 11-1.1; SCPA § 2216.
•Void disposition to interested witness pursuant to this section, see EPTL § 3-3.2.

Exemption of estate assets for benefit of decedent's family, see EPTL § 5-3.1.
Heirs at law and next of kin, defined, see EPTL § 2-1.1.
Illegitimate persons, inheritance by or from, see EPTL § 4-1.2.
Insurance or annuity beneficiaries, rights not impaired by intestacy laws, see EPTL § 13-3.2.
Intestate share, effect of birth of child after execution of will, see EPTL § 5-3.2.
Issue, defined, see EPTL § 1-2.10.
Payees in non-transferable United States savings bonds, rights and impaired by intestacy laws, see EPTL § 13-3.1.
Payment of testamentary dispositions or distributive shares by personal representative, see EPTL § 11-1.5.
Per capita, defined, see EPTL § 1-2.11.
Per stirpes, defined, see EPTL § 1-2.14.
Renunciation of distributive share under this section, see EPTL § 2-1.11.
Right of election by surviving spouse, see EPTL § 5-1.1.
Simultaneous deaths, disposition of property in cases of, see EPTL § 2-1.6.
Waiver of intestate share by surviving spouse after execution of will, see EPTL § 5-1.3.

LAW REVIEW AND JOURNAL COMMENTARIES

Aiding Avarice: The Inequitable Results of Limited Grounds for Spousal Disqualification Under EPTL § 5-1.2. Jessica Baquet,
23 St. John's J. Legal Comment. 843 (Fall, 2008)

RESEARCH REFERENCES

Forms

15A West's McKinney's Forms Estates and Surrogate Practice § 8:5, Chart Showing Distribution of Estate of an Intestate (Form:
EPTL §4-1.1) .
15A West's McKinney's Forms Estates and Surrogate Practice § 8:6, Answer by Distributee (Decedent's Granddaughter) Urging
a Finding of Intestacy (Form: EPTL §4-1.1) .
15A West's McKinney's Forms Estates and Surrogate Practice § 8:8, Decree Construing a Will Where Distributee Had Urged
a Finding of Intestacy (Form: EPTL §4-1.1) .
15A West's McKinney's Forms Estates and Surrogate Practice § 8:16, Renunciation of Intestate Share by Distributee (Form:
EPTL §2-1.11) .
15A West's McKinney's Forms Estates and Surrogate Practice § 8:18, Notice of Renunciation of Intestate Share (Form: EPTL
§2-1.11) .
15A West's McKinney's Forms Estates and Surrogate Practice § 8:19, Petition for Extension of Time to File and Serve
Renunciation of Intestate Share (Form: EPTL §2-1.11) .
15A West's McKinney's Forms Estates and Surrogate Practice § 8:24, Affidavit of Renouncing Intestate Heir--Short Form
(Form: EPTL §2-1.11) .
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Treatises and Practice Aids

1 Harris New York Estates: Probate, Administration and Litigation § 7:81 (6th ed.), Parties Who Must be Served--Distributees
Determined Under EPTL.
New York Practice, Trusts and Estates Practice in New York Appendix 7-1, Former EPTL Section 4-1.1.
New York Practice, Trusts and Estates Practice in New York § 7:4, Sections 4-1.1 to 4-1.6 of the EPTL.

Relevant Notes of Decisions (2)
View all 456
Notes of Decisions listed below contain your search terms.

IN GENERAL

Construction with other laws

Term “spouse,” as used in New York Estates, Powers and Trusts Law provision granting surviving spouse right to maintain suit
for wrongful death of spouse, included individual who was surviving spouse under Vermont statute granting same-sex partners
to a civil union, solemnized through prescribed ceremony, same rights as parties to opposite sex marriages. McKinney's EPTL
§§ 4-1.1; Langan v. St. Vincent's Hosp. of N.Y., 2003, 196 Misc.2d 440, 765 N.Y.S.2d 411, reversed 25 A.D.3d 90, 802 N.Y.S.2d
476, appeal dismissed 6 N.Y.3d 890, 817 N.Y.S.2d 625, 850 N.E.2d 672. Death  31(6)

SPOUSE AND ISSUE OF DECEDENT

Degree of kinship, spouse and issue of decedent

First cousins once removed of decedent, as great-grandchildren of decedent's grandparents, were not “issue of grandparents”
entitled to share in estate of intestate decedent who was not survived by spouse, by issue, by parents or by grandparents but was
survived by first cousins under statutory definition that clearly limited term “issue” to issue not more remote than grandchildren
of grandparents. McKinney's EPTL section 4-1.1(a)(6). In re Shumavon (2 Dept. 1999) 260 A.D.2d 140, 701 N.Y.S.2d 84.
Descent And Distribution  36

McKinney's E. P. T. L. § 4-1.1, NY EST POW & TRST § 4-1.1
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Surrogate's Court Procedure Act (Refs & Annos)

Chapter 59-a. Of the Consolidated Laws (Refs & Annos)
Article 7. General Provisions Relating to Letters (Refs & Annos)

McKinney's SCPA § 707

§ 707. Eligibility to receive letters

Currentness

Letters may issue to a natural person or to a person authorized by law to be a fiduciary except as follows:

1. Persons ineligible

(a) an infant

(b) an incompetent

(c) a non-domiciliary alien except one who is a foreign guardian as provided in subdivision four of section one thousand seven
hundred sixteen of this chapter, or one who shall serve with one or more co-fiduciaries, at least one of whom is resident in
this state. Any appointment of a non-domiciliary alien fiduciary or a New York resident fiduciary hereunder shall be made by
the court in its discretion

(d) a felon

(e) one who does not possess the qualifications required of a fiduciary by reason of substance abuse, dishonesty, improvidence,
want of understanding, or who is otherwise unfit for the execution of the office.

2. Persons ineligible in court's discretion. The court may declare ineligible to act as fiduciary a person unable to read and write
the English language.

Credits
(L.1966, c. 953. Amended L.1967, c. 685, §§ 30, 31; L.1986, c. 780, § 1; L.1993, c. 514, § 13; L.1995, c. 469, § 1.)
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Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2018

A court need not grant letters to a nominated executor who acts inimically to the other estate beneficiaries. See,
e.g., Matter of Pepe, N.Y.L.J., March 5, 2018, at 19, col. 3 (Surrogate's Court, Bronx County), where the nominated
executor resided rent-free in the decedent's multifamily home, managed it poorly, took its rentals for himself,
delayed its sale, and refused offers from his siblings to buy his share from him or sell theirs to him. The court
refused him letters and appointed the nominated successor executor instead.

PRACTICE COMMENTARIES

by Margaret Valentine Turano
 

2017

Freedom of testation is a valued New York principle, and it extends to the right to choose one's executor or trustee.
See Matter of Leland, 219 N.Y. 387, 114 N.E. 854 (1916) (“[T]he testator ... enjoys the right to determine who is
most suitable among those legally qualified to settle his affairs and execute his will, and his solemn selection is not
lightly to be disregarded.”). Hence, every person is eligible to serve as a fiduciary except for the ones this statute
labels ineligible. Simply put, if the nominated executor or the person with statutory priority to serve as administrator
under SCPA 1001 or administrator c.t.a. under SCPA 1418 is not on the 707 list, he is eligible. The burden of proof
is on the party alleging ineligibility. See Matter of Krom, 86 A.D.2d 689, 446 N.Y.S.2d 522 (3d Dep't 1982).

Subparagraph (1) lists those who are ineligible:

Infants

An infant is defined in SCPA 103(27) as “[a]ny person under the age of eighteen years” (subparagraph (1)(a)).

Incompetents

Incompetents are defined in SCPA 103(26) as “[a]ny person judicially declared incompetent to manage his affairs.”
The term has been archaic since 1992, when the legislature enacted Mental Hygiene Law Article 81. In that sweep
it repealed Articles 76 and 77, abolished committees (for incompetent persons) and conservators (for conservatees)
and substituted guardians (for incapacitated persons). The legislature did not purge conservators and committees out
of the New York statutes, but L. 1992, ch. 698, § 4 states that “[w]herever a statute uses the terms conservators or
committees, such statute shall be construed to include the term guardian notwithstanding the provisions of the article
unless the context otherwise requires.”) In other words, we can substitute “guardians” and “incapacitated persons”
where the superannuated terms are used, such as here in subparagraph (1)(b). The Article 81 guardianship is not an
all-or-nothing proposition the way conservatorship and incompetence were, but presumably most persons with an
Article 81 guardian would be ineligible to serve as a fiduciary.
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Non-domiciliary aliens

Non-domiciliary aliens are neither citizens of the United States nor New York residents, and they are (with two
exceptions discussed below) ineligible (subparagraph (1)(c)). See Matter of Ajala, N.Y.L.J., April 29, 2010, at 35,
col. 5 (Surrogate's Court, New York County) (the court refused letters to a non-domiciliary alien).

The first exception is that SCPA 1716(4) allows a non-domiciliary alien to administer a minor child's New York
property (that is, to serve as ancillary guardian of a minor's New York property). The legislature inadvertently repealed
this exception in 1993 (L. 1993, ch. 514, § 13) but reenacted it by L. 1995, ch. 469.

Secondly, a non-domiciliary alien can serve if a New York resident serves as co-fiduciary. Before a 1993 amendment,
only related non-domiciliary aliens could take advantage of this exception, specifically the decedent's spouse,
grandparent or issue of grandparent, grandparent of the decedent's spouse or that grandparent's issue, or the spouse of
any of those persons. That was an irrational array of relatives. The legislature eliminated the relatedness requirement so
a trusted non-relative could serve. L.1993, ch. 514, § 13. See Second Report of the EPTL-SCPA Legislative Advisory
Committee, 15-16 and Appendix 7B.

The New York co-fiduciary exception applies whether the decedent had a will or died intestate, and non-domiciliary
aliens are not entitled to service of process in an administration proceeding. These two tenets represented an important
legislative fix. Under prior law, the court could appoint a non-domiciliary alien to serve with the New York co-
fiduciary if the decedent's will nominated him. If “no effective appointment [was] made by the decedent's will,” the
court could appoint a non-domiciliary co-fiduciary in its discretion. See L.1986, ch. 780, § 1. It was unclear whether
the court could appoint a non-domiciliary alien as co-administrator of an intestate estate. Because SCPA 1003 requires
service of process on every eligible person with a right to administration equal or prior to the petitioner's, the concern
was that if non-domiciliary aliens otherwise entitled to serve were considered eligible, the petitioner would have to
cite them in every administration proceeding, an onerous ramification.

The courts went in all directions on the issue. Compare Matter of Albagli, 141 Misc.2d 1073, 535 N.Y.S.2d 941
(Surrogate's Court, Bronx County 1988) (the court had discretion to grant letters to a non-domiciliary co-fiduciary
in an intestate estate), with Matter of Al-Ahmad, 133 Misc.2d 338, 507 N.Y.S.2d 378 (New York County 1986) (the
court could not grant letters to non-domiciliary aliens in an intestate estate, so they were not entitled to service), and
Matter of Valencia, N.Y.L.J., October 22, 1990, at 25, col. 2 (Surrogate's Court, New York County) (the court could
grant letters to non-domiciliary aliens, but because only the court's discretionary grant of letters made them eligible,
they were not entitled to process in administration proceedings).

In 1993, the legislature deleted the language relating to the decedent's will (L.1993, ch. 514, § 13), solving both
problems: The court can appoint the non-domiciliary alien as co-fiduciary whether the decedent had a will or died
intestate, and since the appointment of a non-domiciliary alien is discretionary in all cases, non-domiciliary aliens are
not necessary parties entitled to service under SCPA 1003.

Under SCPA 1001(6), an intestate decedent's eligible distributees can consent to the appointment of an eligible non-
distributee as administrator. When a decedent's distributees are all non-domiciliary aliens, the court can appoint a
New York domiciliary non-distributee with the consent of the decedent's distributees who would have been eligible
except for their non-domiciliary-alien status. See, e.g., Matter of Pesantez, 185 Misc. 2d 869, 714 N.Y.S.2d 652
(Surrogate's Court, Nassau County 2000) (the court allowed the surviving spouse alone to consent to the appointment
of an eligible New York non-distributee; consent by the decedent's children was unnecessary because as minors they
were ineligible); Matter of Kerr, 163 Misc.2d 877, 622 N.Y.S.2d 658 (Surrogate's Court, New York County 1995)
(all the decedent's distributees were non-domiciliary aliens, and the court permitted them to designate an eligible
non-distributee to serve as sole administrator); Matter of Albagli, 141 Misc.2d 1073, 535 N.Y.S.2d 941 (Surrogate's
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Court, Bronx County 1988) (the non-domiciliary sole distributee could nominate a New York non-distributee as
administrator).

Felons

A person is ineligible on the ground of being a felon only if the crime he committed would be a felony in New York.
Even if it is not, it may still make him ineligible on other grounds, such as dishonesty or improvidence.

Substance abuse, dishonesty, improvidence, want of understanding, and other unfitness for office.

Under the catch-drain of subparagraph (e), a person is rendered ineligible on the following grounds: substance abuse
(replacing drunkenness, L.1993, ch. 514, § 13), dishonesty, improvidence, lack of understanding, and other unfitness.
The party alleging it has the burden of proving it. See Matter of Pichler, N.Y.L.J., April 11, 2012, at 24, col. 3
(Surrogate's Court, Richmond County) (the decedent's daughter did not prove that her brothers were ineligible, so the
court granted them letters to continue a law suit commenced during the decedent's lifetime).

All of these grounds contemplate that the fiduciary will jeopardize estate property and needs to be removed. Hence:

• The substance abuse contemplated by this statute must be habitual. See Matter of Cohen, 254 App. Div. 571, 2 N.Y.S.2d
764 (2d Dep't 1938), affirmed, 278 N.Y. 584, 16 N.E.2d 111 (1938); Matter of Rad, 162 Misc.2d 229, 616 N.Y.S.2d 684
(Surrogate's Court, New York County 1994); Matter of Manley, 12 Misc. 472, 34 N.Y.S. 258 (Surrogate's Court, Cattaraugus
County 1895).

• The dishonesty must relate to pecuniary matters. See Matter of Isaacson, N.Y.L.J., June 23, 2008, at 35, col. 2 (Surrogate's
Court, Kings County) (the nominated executor misused a power of attorney by transferring the principal's money to himself).

• The dishonesty must relate to more than one isolated incident. See Matter of Cohen, 164 Misc. 98, 298 N.Y.S. 368
(Surrogate's Court, Kings County 1937), affirmed, 278 N.Y. 584, 16 N.E.2d 111 (1938) (“[A]n isolated act of wrongdoing
is insufficient[;] there must be a showing of a tendency or ‘habit of mind’ toward wrongful action ....”); Matter of Rand,
N.Y.L.J., July 16, 2012, at 18, col. 4 (Surrogate's Court, Bronx County) (“the funds of the estate would not be safe in the
hands of” the nominated executor, an attorney who had (i) cheated his clients, (ii) been suspended and ordered to repay
them $430,000, and (iii) been disbarred when he ignored the suspension and continued to practice law); Matter of Wallace,
N.Y.L.J., August 8, 2011, at 29, col. 1 (Surrogate's Court, Richmond County) (the nominated executor had previously tried
to probate a lost will of which she was sole beneficiary and had failed to tell the court that the last attesting witness had died;
she unilaterally named herself corporate secretary of her deceased husband's company; she acted hostilely toward the other
distributees and refused to serve as co-administrator with them).

• The improvidence or want of understanding must jeopardize the interests of beneficiaries. See Matter of Ferguson, 41 Misc.
465, 84 N.Y.S. 1102 (Surrogate's Court, Kings County 1903) (the court refused to grant letters c.t.a. to a person who had
failed to make his own financial way, support his family, and live within his means); Matter of Mullen, N.Y.L.J., December
27, 2012, at 18, col. 4 (Surrogate's Court, Bronx County) (the court refused to grant letters because the petitioner and his son
were living rent-free in the decedent's houses and had a long, contumacious history with the other beneficiary).

Closer cases

Mere hostility between a proposed fiduciary and the beneficiaries does not, alone, signal unfitness to serve. See Matter
of Venezia, 71 A.D.3d 905, 896 N.Y.S.2d 452 (2d Dep't 2010) (the court deemed the fiduciary eligible to serve but
directed her to hire a new attorney not hostile to the other beneficiary). Hostility can disqualify a nominated executor
if it seems likely to scuttle proper estate administration and the court finds cooperation unlikely. See e.g., Matter of
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Jurzykowski, 36 A.D.2d 488, 321 N.Y.S.2d 438 (1st Dep't 1971), affirmed, 29 N.Y.2d 675, 325 N.Y.S.2d 411, 274
N.E.2d 746 (1971) (“the hostility ... could interfere with the proper administration of the trust”); accord, Matter of
Thompson, 232 A.D.2d 219, 647 N.Y.S.2d 950 (1st Dep't 1996); Matter of Beharrie, N.Y.L.J., March 15, 2010, at
36, col. 3 (Surrogate's Court, Kings County) (the court denied letters of administration to the guardian of a minor
distributee because she had threatened long litigation and refused to hand the decedent's property over to the public
administrator); Matter of Rad, 162 Misc.2d 229, 616 N.Y.S.2d 684 (Surrogate's Court, New York County 1994) (the
court refused to grant letters to the petitioner because she threatened to mutilate the nominated fiduciary's wife, used
estate money to protect her legacy, failed to pay estate taxes, and drove while intoxicated).

A conflict of interests does not automatically make a fiduciary ineligible. See Matter of Marsh, 179 A.D.2d 578, 578
N.Y.S.2d 911 (1st Dep't 1992); Matter of Foss, 282 App. Div. 509, 125 N.Y.S.2d 105 (1st Dep't 1953). For example,
a nominated fiduciary's claim against the estate will not make her ineligible. See Matter of Ratner, 213 N.Y.S.2d 497
(Surrogate's Court, Westchester County 1961). Nor will her indebtedness to the estate. See Matter of Rosenfeld, 157
Misc. 686, 284 N.Y.S. 491 (Surrogate's Court, New York County 1935). Nor will her allegation that the will is a
forgery. See Matter of Fodera, 96 A.D.2d 559, 465 N.Y.S.2d 65 (2d Dep't 1983). On the other hand, if the fiduciary
is so conflicted that he will not be able to administer the estate fairly, the court will not grant letters. See Matter of
Wehrli, 36 A.D.2d 488, 321 N.Y.S.2d 438 (1st Dep't 1971), affirmed, 30 N.Y.2d 510, 330 N.Y.S.2d 60, 280 N.E.2d
887 (1972). See also SCPA 702(8), which permits the court to restrict the letters of a fiduciary who has a conflict
of interests with the estate beneficiaries.

Not every “[i]rregular and misguided” action by a nominated fiduciary makes him ineligible. See, e.g., Matter of
Isaacson, N.Y.L.J., June 23, 2008, at 35, col. 2 (Surrogate's Court, Kings County) (the court granted letters to a
nominated executor even though he represented himself as the decedent's executor before he was appointed); Matter
of Piterniak, N.Y.L.J., October 10, 2003, at 26, col. 5 (Surrogate's Court, Suffolk County) (the decedent's daughter
used her power of attorney to acquire the decedent's funds on the day the decedent died, but she kept them safeguarded
in a bank account, and the court granted her letters); Matter of Szekely, N.Y.L.J., December 13, 2000, at 27, col. 5
(Surrogate's Court, Bronx County) (even though the absentee's wife moved his retirement funds into her name to get
a higher rate of interest, the court granted letters but required a bond and ordered her not to commingle her husband's
funds with her own).

Reading and writing English

Under subparagraph (2), the court has discretion to declare ineligible a person who cannot read or write English. In
Matter of Toribio, 24 Misc.3d 1024, 885 N.Y.S.2d 1024 (Surrogate's Court, New York County 2009), the decedent
was a toddler who died in an arson, and her father, whose only language was Spanish, sought letters. In a thoughtful
opinion, the court addressed the question “whether and how, in our multicultural, multilingual society, courts are
obligated to maximize and facilitate participation in the justice system ....” The father had English-speaking family
members, was willing to hire an interpreter, and had a satisfactory relationship with his attorney, so the court granted
him letters.

REVISORS' NOTES

S.C.A. § 94 with the addition of the first sentence of S.C.A. § 95. Changes in phraseology have been made to conform with
the definitions in SCPA 103. The term “eligible” is substituted for the word “competent” because of the varied meaning of
the latter word.

The first sentence of S.C.A. § 95 has been added to this section so as to combine in a single section the grounds for
disqualification. No change in existing law is intended. There has been clarified the fact that a foreign guardian although a
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nondomiciliary alien may receive ancillary letters of guardianship. See Report No. 5.1B, Legis.Doc. (1963) No. 19, pp. 358
to 369.

Notes of Decisions (155)

McKinney's S. C. P. A. § 707, NY SURR CT PRO § 707
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Chapter 43. Of the Consolidated Laws (Refs & Annos)
Article 23. Discretionary Relief from Forfeitures and Disabilities Automatically Imposed by Law (Refs
& Annos)

McKinney's Correction Law § 700

§ 700. Definitions and rules of construction

Currentness

1. As used in this article the following terms have the following meanings:

(a) “Eligible offender” shall mean a person who has been convicted of a crime or of an offense, but who has not been convicted
more than once of a felony.

(b) “Felony” means a conviction of a felony in this state, or of an offense in any other jurisdiction for which a sentence to a
term of imprisonment in excess of one year, or a sentence of death, was authorized.

(c) “Revocable sentence” means a suspended sentence or a sentence upon which execution was suspended pursuant to the penal
law in effect prior to September first, nineteen hundred sixty-seven; or a sentence of probation or of conditional discharge
imposed pursuant to the penal law in effect after September first, nineteen hundred sixty-seven.

2. For the purposes of this article the following rules of construction shall apply:

(a) Two or more convictions of felonies charged in separate counts of one indictment or information shall be deemed to be
one conviction;

(b) Two or more convictions of felonies charged in two or more indictments or informations, filed in the same court prior to
entry of judgment under any of them, shall be deemed to be one conviction; and

(c) A plea or a verdict of guilty upon which sentence or the execution of sentence has been suspended or upon which a sentence
of probation, conditional discharge, or unconditional discharge has been imposed shall be deemed to be a conviction.

Credits
(Added L.1966, c. 654, eff. Oct. 1, 1966. Amended L.1972, c. 342, § 2.)
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Notes of Decisions (4)

McKinney's Correction Law § 700, NY CORRECT § 700
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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& Annos)

McKinney's Correction Law § 701

§ 701. Certificate of relief from disabilities

Effective: April 12, 2019
Currentness

1. A certificate of relief from disabilities may be granted as provided in this article to relieve an eligible offender of any forfeiture
or disability, or to remove any bar to his employment, automatically imposed by law by reason of his conviction of the crime or
of the offense specified therein. Such certificate may be limited to one or more enumerated forfeitures, disabilities or bars, or
may relieve the eligible offender of all forfeitures, disabilities and bars. Provided, however, that no such certificate shall apply,
or be construed so as to apply, to the right of such person to retain or to be eligible for public office.

2. Notwithstanding any other provision of law, except subdivision five of section twenty-eight hundred six of the public health
law or paragraph (b) of subdivision two of section eleven hundred ninety-three of the vehicle and traffic law, a conviction of
a crime or of an offense specified in a certificate of relief from disabilities shall not cause automatic forfeiture of any license,
other than a license issued pursuant to section 400.00 of the penal law to a person convicted of a class A-I felony or a violent
felony offense, as defined in subdivision one of section 70.02 of the penal law, permit, employment, or franchise, including the
right to register for or vote at an election, or automatic forfeiture of any other right or privilege, held by the eligible offender and
covered by the certificate. Nor shall such conviction be deemed to be a conviction within the meaning of any provision of law
that imposes, by reason of a conviction, a bar to any employment, a disability to exercise any right, or a disability to apply for
or to receive any license, permit, or other authority or privilege covered by the certificate; provided, however, that a conviction
for a second or subsequent violation of any subdivision of section eleven hundred ninety-two of the vehicle and traffic law
committed within the preceding ten years shall impose a disability to apply for or receive an operator's license during the period
provided in such law; and provided further, however, that a conviction for a class A-I felony or a violent felony offense, as
defined in subdivision one of section 70.02 of the penal law, shall impose a disability to apply for or receive a license or permit
issued pursuant to section 400.00 of the penal law.

3. A certificate of relief from disabilities shall not, however, in any way prevent any judicial, administrative, licensing or other
body, board or authority from relying upon the conviction specified therein as the basis for the exercise of its discretionary
power to suspend, revoke, refuse to issue or refuse to renew any license, permit or other authority or privilege.

Credits
(Added L.1966, c. 654, eff. Oct. 1, 1966. Amended L.1972, c. 342, § 3; L.1983, c. 584, § 2; L.1985, c. 718, § 2; L.1988, c.
47, § 2; L.1993, c. 533, § 7; L.2007, c. 235, § 2, eff. Oct. 16, 2007; L.2007, c. 235, § 3; L.2019, c. 55, pt. II, subpt. J, § 3,
eff. April 12, 2019.)
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Correction Law (Refs & Annos)

Chapter 43. Of the Consolidated Laws (Refs & Annos)
Article 23. Discretionary Relief from Forfeitures and Disabilities Automatically Imposed by Law (Refs
& Annos)

McKinney's Correction Law § 702

§ 702. Certificates of relief from disabilities issued by courts

Effective: August 17, 2011
Currentness

1. Any court of this state may, in its discretion, issue a certificate of relief from disabilities to an eligible offender for a conviction
that occurred in such court, if the court either (a) imposed a revocable sentence or (b) imposed a sentence other than one executed
by commitment to an institution under the jurisdiction of the state department of corrections and community supervision. Such
certificate may be issued (i) at the time sentence is pronounced, in which case it may grant relief from forfeitures, as well as
from disabilities, or (ii) at any time thereafter, in which case it shall apply only to disabilities. Where such court either imposes
a revocable sentence or imposes a sentence other than one executed by commitment to an institution under the jurisdiction of
the state department of corrections and community supervision, the court, upon application and in accordance with subdivision
two of this section, shall initially determine the fitness of an eligible offender for such certificate prior to or at the time sentence
is pronounced.

2. Such certificate shall not be issued by the court unless the court is satisfied that:

(a) The person to whom it is to be granted is an eligible offender, as defined in section seven hundred;

(b) The relief to be granted by the certificate is consistent with the rehabilitation of the eligible offender; and

(c) The relief to be granted by the certificate is consistent with the public interest.

3. Where a certificate of relief from disabilities is not issued at the time sentence is pronounced it shall only be issued thereafter
upon verified application to the court. The court may, for the purpose of determining whether such certificate shall be issued,
request its probation service to conduct an investigation of the applicant, or if the court has no probation service it may request
the probation service of the county court for the county in which the court is located to conduct such investigation. Any probation
officer requested to make an investigation pursuant to this section shall prepare and submit to the court a written report in
accordance with such request.

4. Where the court has imposed a revocable sentence and the certificate of relief from disabilities is issued prior to the expiration
or termination of the time which the court may revoke such sentence, the certificate shall be deemed to be a temporary certificate
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until such time as the court's authority to revoke the sentence has expired or is terminated. While temporary, such certificate (a)
may be revoked by the court for violation of the conditions of the sentence, and (b) shall be revoked by the court if it revokes the
sentence and commits the person to an institution under the jurisdiction of the state department of corrections and community
supervision. Any such revocation shall be upon notice and after an opportunity to be heard. If the certificate is not so revoked,
it shall become a permanent certificate upon expiration or termination of the court's authority to revoke the sentence.

5. Any court that has issued a certificate of relief from disabilities may at any time issue a new certificate to enlarge the relief
previously granted, provided, however, that the provisions of subdivisions one through four of this section shall apply to the
issuance of any such new certificate.

6. Any written report submitted to the court pursuant to this section is confidential and may not be made available to any person
or public or private agency except where specifically required or permitted by statute or upon specific authorization of the court.
However, upon the court's receipt of such report, the court shall provide a copy of such report, or direct that such report be
provided to the applicant's attorney, or the applicant himself, if he or she has no attorney. In its discretion, the court may except
from disclosure a part or parts of the report which are not relevant to the granting of a certificate, or sources of information
which have been obtained on a promise of confidentiality, or any other portion thereof, disclosure of which would not be in
the interest of justice. The action of the court excepting information from disclosure shall be subject to appellate review. The
court, in its discretion, may hold a conference in open court or in chambers to afford an applicant an opportunity to controvert
or to comment upon any portions of the report. The court may also conduct a summary hearing at the conference on any matter
relevant to the granting of the application and may take testimony under oath.

Credits
(Added L.1966, c. 654, eff. Oct. 1, 1966. Amended L.1971, c. 748, § 1; L.1972, c. 342, § 4; L.1976, c. 931, § 2; L.1982, c. 121,
§ 1; L.1985, c. 134, § 24; L.2006, c. 98, § 2, eff. June 7, 2006; L.2006, c. 720, § 1, eff. June 7, 2006; L.2010, c. 56, pt. A, § 64,
eff. June 22, 2010; L.2011, c. 62, pt. C, subpt. B, § 32, eff. March 31, 2011; L.2011, c. 488, § 1, eff. Aug. 17, 2011.)

Notes of Decisions (16)

McKinney's Correction Law § 702, NY CORRECT § 702
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Correction Law (Refs & Annos)

Chapter 43. Of the Consolidated Laws (Refs & Annos)
Article 23. Discretionary Relief from Forfeitures and Disabilities Automatically Imposed by Law (Refs
& Annos)

McKinney's Correction Law § 703

§ 703. Certificates of relief from disabilities issued by the department of corrections and community supervision

Effective: March 31, 2011
Currentness

1. The department of corrections and community supervision shall have the power to issue a certificate of relief from disabilities
to:

(a) any eligible offender who has been committed to an institution under the jurisdiction of the state department of corrections
and community supervision. Such certificate may be issued by the department at the time the offender is released from such
institution under the department's supervision or otherwise or at any time thereafter;

(b) any eligible offender who resides within this state and whose judgment of conviction was rendered by a court in any other
jurisdiction.

2. Where the department has issued a certificate of relief from disabilities, the department may at any time issue a new certificate
enlarging the relief previously granted.

3. The department shall not issue any certificate of relief from disabilities pursuant to subdivisions one or two, unless the
department is satisfied that:

(a) The person to whom it is to be granted is an eligible offender, as defined in section seven hundred;

(b) The relief to be granted by the certificate is consistent with the rehabilitation of the eligible offender; and

(c) The relief to be granted by the certificate is consistent with the public interest.

4. Any certificate of relief from disabilities issued by the department to an eligible offender who at time of the issuance
of the certificate is under the department's supervision, shall be deemed to be a temporary certificate until such time as the
eligible offender is discharged from the department's supervision, and, while temporary, such certificate may be revoked by the
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department for violation of the conditions of community supervision. Revocation shall be upon notice to the releasee, who shall
be accorded an opportunity to explain the violation prior to decision thereon. If the certificate is not so revoked, it shall become
a permanent certificate upon expiration or termination of the department's jurisdiction over the individual.

5. In granting or revoking a certificate of relief from disabilities the action of the department shall be deemed a judicial function
and shall not be reviewable if done according to law.

6. For the purpose of determining whether such certificate shall be issued, the department may conduct an investigation of the
applicant.

7. Presumption based on federal recommendation. Where a certificate of relief from disabilities is sought pursuant to paragraph
(b) of subdivision one of this section on a judgment of conviction rendered by a federal district court in this state and the
department is in receipt of a written recommendation in favor of the issuance of such certificate from the chief probation officer
of the district, the department shall issue the requested certificate, unless it finds that the requirements of paragraphs (a), (b)
and (c) of subdivision three of this section have not been satisfied; or that the interests of justice would not be advanced by
the issuance of the certificate.

Credits
(Added L.1966, c. 654, eff. Oct. 1, 1966. Amended L.1971, c. 748, § 2; L.1972, c. 342, § 5; L.1974, c. 475, § 1; L.1976, c. 931,
§ 3; L.1988, c. 378, § 1; L.2010, c. 56, pt. OO, § 3, eff. July 22, 2010; L.2011, c. 62, pt. C, subpt. B, § 34, eff. March 31, 2011.)

Notes of Decisions (4)

McKinney's Correction Law § 703, NY CORRECT § 703
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Correction Law (Refs & Annos)

Chapter 43. Of the Consolidated Laws (Refs & Annos)
Article 23. Discretionary Relief from Forfeitures and Disabilities Automatically Imposed by Law (Refs
& Annos)

McKinney's Correction Law § 703-a

§ 703-a. Certificate of good conduct

Effective: October 16, 2007
Currentness

1. A certificate of good conduct may be granted as provided in this section to relieve an individual of any disability, or to
remove any bar to his employment, automatically imposed by law by reason of his conviction of the crime or of the offense
specified therein. Such certificate may be limited to one or more enumerated disabilities or bars, or may relieve the individual
of all disabilities and bars.

2. Notwithstanding any other provision of law, a conviction of a crime or of an offense specified in a certificate of good conduct
shall not be deemed to be a conviction within the meaning of any provision of law that imposes, by reason of a conviction, a
bar to any employment, a disability to exercise any right, or a disability to apply for or to receive any license, permit, or other
authority or privilege covered by the certificate; and provided, however, that a conviction for a class A-I felony or a violent
felony offense, as defined in subdivision one of section 70.02 of the penal law, shall impose a disability to apply for or receive
a license or permit issued pursuant to section 400.00 of the penal law.

3. A certificate of good conduct shall not, however, in any way prevent any judicial administrative, licensing or other body,
board or authority from considering the conviction specified therein in accordance with the provisions of article twenty-three-
a of this chapter.

Credits
(Added L.1976, c. 931, § 4, eff. Jan. 1, 1977. Amended L.2007, c. 235, § 4, eff. Oct. 16, 2007.)

Notes of Decisions (3)

McKinney's Correction Law § 703-a, NY CORRECT § 703-a
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Correction Law (Refs & Annos)

Chapter 43. Of the Consolidated Laws (Refs & Annos)
Article 23. Discretionary Relief from Forfeitures and Disabilities Automatically Imposed by Law (Refs
& Annos)

McKinney's Correction Law § 703-b

§ 703-b. Issuance of certificate of good conduct

Effective: March 31, 2011
Currentness

1. The department of corrections and community supervision shall have the power to issue a certificate of good conduct to any
person previously convicted of a crime in this state, when the department is satisfied that:

(a) The applicant has conducted himself or herself in a manner warranting such issuance for a minimum period in accordance
with the provisions of subdivision three of this section;

(b) The relief to be granted by the certificate is consistent with the rehabilitation of the applicant; and

(c) The relief to be granted is consistent with the public interest.

2. The department shall have the power to issue a certificate of good conduct to any person previously convicted of a crime in
any other jurisdiction, when the department is satisfied that:

(a) The applicant has demonstrated that there exist specific facts and circumstances, and specific sections of New York state
law that have an adverse impact on the applicant and warrant the application for relief to be made in New York; and

(b) The provisions of paragraphs (a), (b) and (c) of subdivision one of this section have been met.

3. The minimum period of good conduct by the individual referred to in paragraph (a) of subdivision one of this section, shall be
as follows: where the most serious crime of which the individual was convicted is a misdemeanor, the minimum period of good
conduct shall be one year; where the most serious crime of which the individual was convicted is a class C, D or E felony, the
minimum period of good conduct shall be three years; and, where the most serious crime of which the individual was convicted
is a class B or A felony, the minimum period of good conduct shall be five years. Criminal acts committed outside the state shall
be classified as acts committed within the state based on the maximum sentence that could have been imposed based upon such
conviction pursuant to the laws of such foreign jurisdiction. Such minimum period of good conduct by the individual shall be
measured either from the date of the payment of any fine imposed upon him or her or the suspension of sentence, or from the
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date of his or her unrevoked release from custody by parole, commutation or termination of his or her sentence. The department
shall have power and it shall be its duty to investigate all persons when such application is made and to grant or deny the same
within a reasonable time after the making of the application.

4. Where the department has issued a certificate of good conduct, the department may at any time issue a new certificate
enlarging the relief previously granted.

5. Any certificate of good conduct by the department to an individual who at time of the issuance of the certificate is under
the department's supervision, shall be deemed to be a temporary certificate until such time as the individual is discharged from
the department's supervision, and, while temporary, such certificate may be revoked by the department for violation of the
conditions of community supervision. Revocation shall be upon notice to the releasee, who shall be accorded an opportunity to
explain the violation prior to decision thereon. If the certificate is not so revoked, it shall become a permanent certificate upon
expiration or termination of the department's jurisdiction over the individual.

Credits
(Added L.1976, c. 931, § 4, eff. Jan. 1, 1977. Amended L.1985, c. 386, §§ 1 to 3; L.2011, c. 62, pt. C, subpt. B, § 35, eff.
March 31, 2011.)

Notes of Decisions (7)

McKinney's Correction Law § 703-b, NY CORRECT § 703-b
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.
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Chapter 43. Of the Consolidated Laws (Refs & Annos)
Article 23. Discretionary Relief from Forfeitures and Disabilities Automatically Imposed by Law (Refs
& Annos)

McKinney's Correction Law § 704

§ 704. Effect of revocation; use of revoked certificate

Currentness

1. Where a certificate of relief from disabilities is deemed to be temporary and such certificate is revoked, disabilities and
forfeitures thereby relieved shall be reinstated as of the date upon which the person to whom the certificate was issued receives
written notice of such revocation. Any such person shall upon receipt of such notice surrender the certificate to the issuing
court or board.

2. A person who knowingly uses or attempts to use, a revoked certificate of relief from disabilities in order to obtain or to
exercise any right or privilege that he would not be entitled to obtain or to exercise without a valid certificate shall be guilty
of a misdemeanor.

Credits
(Added L.1966, c. 654, eff. Oct. 1, 1966.)

McKinney's Correction Law § 704, NY CORRECT § 704
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.
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§ 705. Forms and filing

Effective: March 31, 2011
Currentness

1. All applications, certificates and orders of revocation necessary for the purposes of this article shall be upon forms prescribed
pursuant to agreement among the state commissioner of corrections and community supervision, the chairman of the state board
of parole and the administrator of the state judicial conference. Such forms relating to certificates of relief from disabilities shall
be distributed by the office of probation and correctional alternatives and forms relating to certificates of good conduct shall be
distributed by the commissioner of the department of corrections and community supervision.

2. Any court or department issuing or revoking any certificate pursuant to this article shall immediately file a copy of the
certificate, or of the order of revocation, with the New York state identification and intelligence system.

Credits
(Added L.1966, c. 654, eff. Oct. 1, 1966. Amended L.1971, c. 748, § 3; L.1985, c. 134, § 25; L.1991, c. 193, § 1; L.2010, c.
56, pt. A, § 49, eff. June 22, 2010; L.2011, c. 62, pt. C, subpt. B, § 36, eff. March 31, 2011.)

McKinney's Correction Law § 705, NY CORRECT § 705
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

131

https://1.next.westlaw.com/Link/RelatedInformation/Flag?transitionType=Document&originationContext=docHeaderFlag&Rank=0&ppcid=ccaf6aa8e5e44a0b9c0084e09f4b6467&contextData=(sc.Document) 
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=NF73679B3F6C1444893C6AF275182C72B&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYCTR)&originatingDoc=N1B66A110CF5711E09911835D13059125&refType=CM&sourceCite=McKinney%27s+Correction+Law+%c2%a7+705&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000064&contextData=(sc.Document)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N00434F984EE345FFA0FCDA5B35D12E01&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYCTC43M)&originatingDoc=N1B66A110CF5711E09911835D13059125&refType=CM&sourceCite=McKinney%27s+Correction+Law+%c2%a7+705&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000064&contextData=(sc.Document)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N6811DEF62F254183A0E78663C122F914&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYCTC43ART23R)&originatingDoc=N1B66A110CF5711E09911835D13059125&refType=CM&sourceCite=McKinney%27s+Correction+Law+%c2%a7+705&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000064&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYCTC43ART23R)&originatingDoc=N1B66A110CF5711E09911835D13059125&refType=CM&sourceCite=McKinney%27s+Correction+Law+%c2%a7+705&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000064&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I44848D6BD6-D94E62B6537-55390519B69)&originatingDoc=N1B66A110CF5711E09911835D13059125&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I57EF8FD090-2D11DF9D21E-8FBC74B9CC9)&originatingDoc=N1B66A110CF5711E09911835D13059125&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I57EF8FD090-2D11DF9D21E-8FBC74B9CC9)&originatingDoc=N1B66A110CF5711E09911835D13059125&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I5AAC4FE06F-4A11E0BFD99-BF7D5D9A5A3)&originatingDoc=N1B66A110CF5711E09911835D13059125&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)


§ 706. Certificate not to be deemed to be a pardon, NY CORRECT § 706

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

McKinney's Consolidated Laws of New York Annotated
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Chapter 43. Of the Consolidated Laws (Refs & Annos)
Article 23. Discretionary Relief from Forfeitures and Disabilities Automatically Imposed by Law (Refs
& Annos)

McKinney's Correction Law § 706

§ 706. Certificate not to be deemed to be a pardon

Currentness

Nothing contained in this article shall be deemed to alter or limit or affect the manner of applying for pardons to the governor,
and no certificate issued hereunder shall be deemed or construed to be a pardon.

Credits
(Added L.1966, c. 654, eff. Oct. 1, 1966.)

Notes of Decisions (3)

McKinney's Correction Law § 706, NY CORRECT § 706
Current through L.2021, chapters 1 to 416. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

132

http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=NF73679B3F6C1444893C6AF275182C72B&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYCTR)&originatingDoc=ND35BA500884111D881E9FEF4A4D44D69&refType=CM&sourceCite=McKinney%27s+Correction+Law+%c2%a7+706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000064&contextData=(sc.Document)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N00434F984EE345FFA0FCDA5B35D12E01&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYCTC43M)&originatingDoc=ND35BA500884111D881E9FEF4A4D44D69&refType=CM&sourceCite=McKinney%27s+Correction+Law+%c2%a7+706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000064&contextData=(sc.Document)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N6811DEF62F254183A0E78663C122F914&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYCTC43ART23R)&originatingDoc=ND35BA500884111D881E9FEF4A4D44D69&refType=CM&sourceCite=McKinney%27s+Correction+Law+%c2%a7+706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000064&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYCTC43ART23R)&originatingDoc=ND35BA500884111D881E9FEF4A4D44D69&refType=CM&sourceCite=McKinney%27s+Correction+Law+%c2%a7+706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000064&contextData=(sc.Document)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=ND35BA500884111D881E9FEF4A4D44D69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Document)


§ 1701j-3. Preemption of due-on-sale prohibitions, 12 USCA § 1701j-3

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 12. Banks and Banking

Chapter 13. National Housing (Refs & Annos)

12 U.S.C.A. § 1701j-3

§ 1701j-3. Preemption of due-on-sale prohibitions

Currentness

(a) Definitions

For the purpose of this section--

(1) the term “due-on-sale clause” means a contract provision which authorizes a lender, at its option, to declare due and
payable sums secured by the lender's security instrument if all or any part of the property, or an interest therein, securing the
real property loan is sold or transferred without the lender's prior written consent;

(2) the term “lender” means a person or government agency making a real property loan or any assignee or transferee, in
whole or in part, of such a person or agency;

(3) the term “real property loan” means a loan, mortgage, advance, or credit sale secured by a lien on real property, the
stock allocated to a dwelling unit in a cooperative housing corporation, or a residential manufactured home, whether real
or personal property; and

(4) the term “residential manufactured home” means a manufactured home as defined in section 5402(6) of Title 42 which
is used as a residence; and

(5) the term “State” means any State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, the Northern Mariana Islands, American Samoa, and the Trust Territory of the Pacific Islands.

(b) Loan contract and terms governing execution or enforcement of due-on-sale options and rights and remedies of
lenders and borrowers; assumptions of loan rates

(1) Notwithstanding any provision of the constitution or laws (including the judicial decisions) of any State to the contrary,
a lender may, subject to subsection (c), enter into or enforce a contract containing a due-on-sale clause with respect to a real
property loan.

(2) Except as otherwise provided in subsection (d), the exercise by the lender of its option pursuant to such a clause shall be
exclusively governed by the terms of the loan contract, and all rights and remedies of the lender and the borrower shall be fixed
and governed by the contract.
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(3) In the exercise of its option under a due-on-sale clause, a lender is encouraged to permit an assumption of a real property
loan at the existing contract rate or at a rate which is at or below the average between the contract and market rates, and nothing
in this section shall be interpreted to prohibit any such assumption.

(c) State prohibitions applicable for prescribed period; subsection (b) provisions applicable upon expiration of such
period; loans subject to State and Federal regulation or subsection (b) provisions when authorized by State laws or
Federal regulations

(1) In the case of a contract involving a real property loan which was made or assumed, including a transfer of the liened
property subject to the real property loan, during the period beginning on the date a State adopted a constitutional provision
or statute prohibiting the exercise of due-on-sale clauses, or the date on which the highest court of such State has rendered a
decision (or if the highest court has not so decided, the date on which the next highest appellate court has rendered a decision
resulting in a final judgment if such decision applies State-wide) prohibiting such exercise, and ending on October 15, 1982,
the provisions of subsection (b) shall apply only in the case of a transfer which occurs on or after the expiration of 3 years
after October 15, 1982, except that--

(A) a State, by a State law enacted by the State legislature prior to the close of such 3-year period, with respect to real property
loans originated in the State by lenders other than national banks, Federal savings and loan associations, Federal savings
banks, and Federal credit unions, may otherwise regulate such contracts, in which case subsection (b) shall apply only if
such State law so provides; and

(B) the Comptroller of the Currency with respect to real property loans originated by national banks or the National Credit
Union Administration Board with respect to real property loans originated by Federal credit unions may, by regulation
prescribed prior to the close of such period, otherwise regulate such contracts, in which case subsection (b) shall apply only
if such regulation so provides.

(2)(A) For any contract to which subsection (b) does not apply pursuant to this subsection, a lender may require any successor
or transferee of the borrower to meet customary credit standards applied to loans secured by similar property, and the lender
may declare the loan due and payable pursuant to the terms of the contract upon transfer to any successor or transferee of the
borrower who fails to meet such customary credit standards.

(B) A lender may not exercise its option pursuant to a due-on-sale clause in the case of a transfer of a real property loan which
is subject to this subsection where the transfer occurred prior to October 15, 1982.

(C) This subsection does not apply to a loan which was originated by a Federal savings and loan association or Federal savings
bank.

(d) Exemption of specified transfers or dispositions

With respect to a real property loan secured by a lien on residential real property containing less than five dwelling units,
including a lien on the stock allocated to a dwelling unit in a cooperative housing corporation, or on a residential manufactured
home, a lender may not exercise its option pursuant to a due-on-sale clause upon--
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(1) the creation of a lien or other encumbrance subordinate to the lender's security instrument which does not relate to a
transfer of rights of occupancy in the property;

(2) the creation of a purchase money security interest for household appliances;

(3) a transfer by devise, descent, or operation of law on the death of a joint tenant or tenant by the entirety;

(4) the granting of a leasehold interest of three years or less not containing an option to purchase;

(5) a transfer to a relative resulting from the death of a borrower;

(6) a transfer where the spouse or children of the borrower become an owner of the property;

(7) a transfer resulting from a decree of a dissolution of marriage, legal separation agreement, or from an incidental property
settlement agreement, by which the spouse of the borrower becomes an owner of the property;

(8) a transfer into an inter vivos trust in which the borrower is and remains a beneficiary and which does not relate to a
transfer of rights of occupancy in the property; or

(9) any other transfer or disposition described in regulations prescribed by the Federal Home Loan Bank Board.

(e) Rules, regulations, and interpretations; future income bearing loans subject to due-on-sale options

(1) The Federal Home Loan Bank Board, in consultation with the Comptroller of the Currency and the National Credit Union
Administration Board, is authorized to issue rules and regulations and to publish interpretations governing the implementation
of this section.

(2) Notwithstanding the provisions of subsection (d), the rules and regulations prescribed under this section may permit a lender
to exercise its option pursuant to a due-on-sale clause with respect to a real property loan and any related agreement pursuant
to which a borrower obtains the right to receive future income.

(f) Effective date for enforcement of Corporation-owned loans with due-on-sale options

The Federal Home Loan Mortgage Corporation (hereinafter referred to as the “Corporation”) shall not, prior to July 1, 1983,
implement the change in its policy announced on July 2, 1982, with respect to enforcement of due-on-sale clauses in real
property loans which are owned in whole or in part by the Corporation.

(g) Balloon payments
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Federal Home Loan Bank Board regulations restricting the use of a balloon payment shall not apply to a loan, mortgage, advance,
or credit sale to which this section applies.

CREDIT(S)

(Pub.L. 97-320, Title III, § 341, Oct. 15, 1982, 96 Stat. 1505; Pub.L. 98-181, Title I [Title IV, § 473], Nov. 30, 1983, 97
Stat. 1237.)

Notes of Decisions (34)

12 U.S.C.A. § 1701j-3, 12 USCA § 1701j-3
Current through PL 117-38.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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*1  Wells Fargo Bank, NA, Plaintiff,
v.

Traci Balk a/k/a TRACI SPRINGER, EXECUTRIX
OF THE ESTATE OF BARRY SPRINGER a/
k/a BARRY W. SPRINGER, FORD MOTOR
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through the IRS, “JOHN DOE 1 to JOHN DOE

25”, said names being fictitious, the persons
or parties intended being the persons, parties,

corporations or entities, if any, having or claiming
an interest in or lien upon the mortgaged

premises described in the complaint, Defendants.
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OPINION OF THE COURT

Thomas F. Whelan, J.

Upon the following papers numbered 1 to  8read on this
motion by the defendant to vacate her default; Notice of
Motion/Order to Show Cause and supporting papers  1 - 4;
Notice of Cross Motion and supporting papers; Answering
papers5-6; Reply papers 7-8; Other; (and after hearing
counsel in support and opposed to the motion) it is,

ORDERED that this motion (#004) by defendant, Traci Balk,
for an order vacating her default in answering and granting
her leave to serve a late answer is considered under CPLR

5015 and 3012(d) and is denied.

The plaintiff commenced this action to foreclose the lien
of a September 7, 2007 mortgage given Barry Springer,
deceased, to the World Savings Bank, F.S.B., to secure a
mortgage note of the same date likewise given by Barry
Springer. Defendant Balk executed both the mortgage note
and mortgage of September 7, 2007 in her capacity as
attorney-in-fact for her principal, Barry Springer, who died in
2007. In December of 2009, the loan went into default and this
action was commenced on June 8, 2010 to foreclose the lien
of the mortgage which had been transferred to the plaintiff.
Defendant Balk was joinded herein as a party defendant in
her capacity as Executrix of the Estate of Barry Singer, the
borrower/mortgagor under the terms of the loan documents.
Defendant Balk defaulted in answering the summons and
complaint served upon her as did the other defendants joined
herein by service of process.
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In September of 2010, the plaintiff moved for an order of
reference on default but such motion was withdrawn by
notice dated November 24, 2010. By order dated January 11,
2011, the plaintiff's motion was disposed of as withdrawn.
In May of 2014, the plaintiff moved anew for an order of
reference on default. Pursuant to procedures in effect in this
court, the motion was forwarded to the specialized mortgage
foreclosure conference part and held in abeyance while
personnel assigned thereto scheduled a settlement conference

of the type contemplated by CPLR 3408 for September
23, 2014. Thereat, the action was marked “not eligible” since
the borrower in this action was deceased and only borrowers
who reside in the mortgaged premises are entitled to the

settlement conference provided under CPLR 3408 (see

also RPAPL 1304). The plaintiff's pending motion (#002)
for an order fixing the defaults in answering of all defendants
served with process and the appointment of a referee to
compute amounts due under the note and mortgage was *2
granted by order dated February 6, 2015.

Defendant Balk then moved for an order (#003) dismissing

the plaintiff's complaint as abandoned pursuant to CPLR
3215(c), or in the alternative, for a dismissal on the grounds
of a purported lack of compliance with the ninety day notice

provisions set forth in RPAPL § 1304. That motion was
denied by order dated August 27, 2015 as the asserted
abandonment defense was found to be without merit due to
the plaintiff's prior interposition of a motion within the one

year period prescribed by CPLR 3215(c). The RPAPL §
1304 defense was also found to be lacking in merit, since none
of the remedies afforded to borrowers under certain statutory

enactments, such as the notice provisions of RPAPL §§

1303 and 1304 and the settlement conference procedures

set forth in CPLR 3408, are applicable to non-borrower
defendants, such as defendant Balk.

By the instant motion, which was served during the pendency
of her prior motion, defendant Balk moves (#004) for an order
vacating her default in answering and for leave to serve a late
answer. For the reasons stated below, this motion (#004) is
also denied.

It is well established that to obtain a discretionary vacatur of
an order or judgment pursuant to CPLR 5015(a)(1) that fixed
a defendant's default in timely answering the summons and

complaint and/or for leave to serve a late answer pursuant to

CPLR 3012(d), the moving defendant must demonstrate
“excusable default grounds” which require a showing of a
reasonable excuse for the default and a demonstration of a
potentially meritorious defense, the material facts of which,
are advanced in an affidavit of the defendant or proposed
verified answer attached to the moving papers (see PHH
Mtge. Corp. v Celestin, 130 AD3d 703, 11 NYS3d 871
[2d Dept 2015]; Citimortgage, Inc. v Kowalski, 130 AD3d

558, 13 NYS3d 468 [2d Dept 2015]; Wells Fargo Bank,
N.A. v Combs, 128 AD3d 812, 10 NYS2d 121 [2d Dept
2015]; Emigrant Bank v O. Carl Wiseman, 127 AD3d 1013,
6 NYS3d 670 [2d Dept 2015]; Deutsche Bank Trust Co.
Americas v Marous, 127 AD3d 1012, 5 NYS3d 883 [2d Dept
2015]; E*Trad Bank v Vasquez, 126 AD3d 933, 7 NYS3d 285
[2d Dept 2015]; Citimortgage, Inc. v Stover, 124 AD3d 575, 2
NYS3d 147 [2d Dept 2015]; HSBC Bank USA, N.A. v Rotimi,
121 AD3d 855, 855, 995 NYS2d 81 [2d Dept 2014]; Chase

Home Fin., LLC v Minott, 115 AD3d 63, 981 NYS2d
757 [2d Dept 2014]; HSBC Bank USA, N.A. v Lafazan, 115
AD3d 647, 983 NYS2d 32 [2d Dept 2014]; Diederich v
Wetzel, 112 AD3d 883, 979 NYS2d 605 [2d Dept 2013]; New
York Hosp. Med. Ctr. of Queens v Insurance Co. of State of
Pa., 16 AD3d 391, 392, 791 NYS2d 145 [2d Dept 2005]).
This two prong standard is applicable to applications made
prior or subsequent to the issuance of an order adjudicating
the defendant's default in answering or a final judgment

in favor of the plaintiff (see Eugene Di Lorenzo, Inc. v

A.C. Dutton Lbr. Co., 67 NY2d 138, 141, 501 NYS2d
8 [1986, judgment issued]; Bac Home Loans Serv., LP v
Reardon, 132 AD3d 790, 18 NYS2d 664 [2d Dept 2015,
no order of reference nor judgment issued]; Wells Fargo
Bank v Besemer, 131 AD3d 1047, 16 NYS3d 819 [2d Dept
2015, judgment issued]; Morgan Stanley Mortgf. Laon Trust
2006-17XS v Waldman, 131 AD3d 1140, 16 NYS2d 331[2d
Dept 2015, order of reference issued]; U.S. Bank N.A. v Alba,
130 AD3d 715, 11 NYS3d 864, 11 NYS2d 864 [2d Dept
2015, judgment issued]; HSBC Bank USA v Desrouilleres,
128 AD3d 1013, 11 NYS2d 93 [2d Dept 2015, judgment
issued]; U.S. Bank Nat. Ass'n. v Sachdev, 128 AD3d 807,
9 NYS3d 337 [2d Dept 2015; order of reference issued];
Citimortgage, Inc., v *3  Stover, 124 AD3d 575, 2 NYS2d
147 [2d Dept 2015, order of reference issued]; JP Morgan
Chase Bank v Palma, 114 AD3d 645, 979 NYS2d 832 [2d
Dept 2014, no order of reference or judgment issued]; Bank of
New York v Espejo, 92 AD3d 707, 939 NYS2d 105 [2d Dept
2012, judgment issued]; Midfirst Bank v Al--Rahman, 81
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AD3d 797, 917 NYS2d 871[2d Dept 2011, judgment issued];

c.f., Guzetti v City of New York, 32 AD3d 234, 820
NYS2d 29 [1st Dept 2006]).

Here, defendant Balk asserts that she had conversations
with the plaintiff or its servicing agent shortly after receipt
of a pre-foreclosure notice papers and conversations with
plaintiff's counsel after receipt of the summons and complaint.
These conversation were allegedly aimed at achieving a loan
modification or other resolution but none were successful.

Defendant Balk then attended a CPLR 3408 conference on
September 23, 2014 that was scheduled by personnel assigned
to the specialized mortgage foreclosure conference part of
this court. However, the quasi-judicial officer presiding over
the conference determined this proceeding was not “eligible”

for a settlement conference under CPLR 3408 because
the borrower was deceased and was thus not an occupier or

resident of the mortgaged premises (see RPAPL 1304).
Although defendant Balk did confer with plaintiff's counsel
on September 23, 2014, no offer of a loan modification or
other resolution was made to defendant Balk.

These circumstances do not, however, constitute a reasonable
excuse for defendant's default in answering that occurred
more than five years ago. It is now well settled law that
unsubstantiated claims of engagement in pre-action, out-of-
court conversations with the plaintiff or its servicing agent
that are purportedly aimed at securing a restructuring or other
modification of a loan does not constitute a reasonable excuse

within the contemplation of CPLR 5015(a)(1) or 3012(d)
(see Wells Fargo Bank v Besemer, 131 AD3d 1047, 16
NYS3d 819 [2d Dept 2015], supra; Deutsche Bank Natl.
Trust Co. v Gutierrez, 102 AD3d 825, 958 NYS2d 472

[2d Dept 2013]; Bank of New York Mellon v Izmirigil,

88 AD3d 930, 931 NYS2d 667 [2d Dept 2011]; Garal
Wholesalers, Ltd. v Raven Brand's, Inc., 82 AD3d 1041, 919
NYS2d 358 [2d Dept 2011]; US Bank Natl. Assn. v Slavinski,
78 AD3d 1167, 912 NYS2d 285 [2d Dept 2010]).

Nor did defendant Balk's attendance at the CPLR 3408
court scheduled settlement conference on September 23, 2014
and the conduct of the plaintiff's counsel, who declined to
engage in loan modification discussions with the plaintiff,
provide the requisite reasonable excuse for the default in
answering or grounds for granting leave to serve a late answer.

The obligation imposed by CPLR 3408 to appear at court
initiated settlement conferences and to negotiate a settlement
in good faith does not extend to all mortgage foreclosure
actions. Rather, it applies only to “any residential foreclosure
action involving a home loan” as that term is defined in

RPAPL § 1304. Pursuant to this statute, the mortgaged
premises must be occupied by the borrower as his or principal
residence as the negotiations mandated thereby are aimed
at helping defendant borrowers to avoid losing their homes

(see RPAPL § 1304; CPLR 3408[a]; see Richlew Real
Estate Venture v Grant, 131 AD3d 1223, 17 NYS2d 475
[2d Dept 2015]). Here, the obligor, mortgagor borrower was
deceased at the time of the commencement of this action.
His successors-in-interest are thus not entitled to any of the
protections afforded under the various statutory provisions
that were enacted in the later half of the last decade, which
were aimed at foreclosure avoidance, including the settlement

conference *4  procedures set forth in CPLR 3408 (see
e.g., L.2008, c. 472, § 3, eff. Aug. 5, 2008; Amended L.2009,
c. 507, § 9, eff. Feb. 13, 2010; L.2013, c. 306, § 2, eff. Aug.
30, 2013).

In any event, a borrower's participation in CPLR 3408
conferences would not give rise to a reasonable excuse for
a default in answering since participation in such settlement
conferences, which are scheduled by court personnel after the
time in which an answer is due, may not serve as a de facto
extension of the time to answer and/or a reasonable excuse
for a default (see Mannino Dev., Inc. v Linares, 117 AD3d

995, 986 NYS2d 578 [2d Dept 2014]; Chase Home Fin.,

LLC v Minott, 115 AD3d 634, 981 NYS2d 757 [2d Dept
2014]; HSBC Bank USA, Natl. Ass'n v Lafazan, 115 AD3d
647, supra). To hold otherwise would effect an unfounded
judicial transformation of the limited scope and objectives
of the simple settlement conference procedures legislatively

imposed by CPLR 3408 into a revocation of longstanding
laws governing defaults which the legislature chose not to
alter (see e.g., CPLR 320; cf., L.2008, c. 472, § 3, eff. Aug.
5, 2008; Amended L.2009, c. 507, § 9, eff. Feb. 13, 2010;
L.2013, c. 306, § 2, eff. Aug. 30, 2013).

Nor did defendant Balk advance a potentially meritorious
defense to the plaintiff's claims for foreclosure and sale in
her affidavit in support of her motion. Her assertion of a
defense premised upon a violation of the notice provisions
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of RPAPL § 1304 is without merit for the reasons stated
above which were advanced in the prior order of this court
dated August 27, 2015. In addition, the proposed answer
attached to the moving papers contains no verification by

defendant Balk and she addressed only the RPAPL § 1304
defense in her affidavit in support of this motion. The court
thus finds that none of the affirmative defenses advanced
in the proposed amended amswer qualify as potentially
meritorious defenses for purposes of this application to vacate
the default and leave to serve the late answer.

To the extent that defendant Balk's motion may be considered
as one to vacate her default under the inherent powers
this court possesses, it is denied. The defendant failed to
demonstrate that the circumstances of this action warrant
invocation of the court's inherent power to vacate the prior
order fixing her default in answering in the interest of

substantial justice (see Woodson v Mendon Leasing Corp.,

100 NY2d 62, 68, 760 NYS2d 727 [2002]; Chase

Home Fin., LLC v Minott, 115 AD3d 634, 981 NYS2d 757
[2d Dept 2014]; Citimortgage, Inc. v Brown, 111 AD3d 593,
974 NYS2d 272 [2d Dept 2013]; HSBC Mtge. Serv. v Talip,
111 AD3d 889, 975 NYS2d 887 [2d Dept 2013]; U.S. Bank
N.A. v Slavinski, 78 AD3d 1167, 1168, 912 NYS2d 285 [2d

Dept 2010]; Katz v Marra, 74 AD3d 888, 905 NYS2d
204 [2d Dept 2010]).

In view of the forgoing, this motion (#004) by defendant Balk
is denied.

Dated: December 21,
2015______________________________

Thomas F. Whelan, J.S.C.

Copr. (C) 2021, Secretary of State, State of New York

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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