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Direct Examination Goals

Art of story telling

• Vivid, emotional, organized, believable

Persuasiveness & Supportability

• How can you emphasize these in your 
direct examination?
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Preparation - General
 Know the ALJ

• ALJ’s all have their own style of how they prefer testimony be taken. 

• What is the goal of the direct examination in relation to what ALJ you 
have? 

o Example #1: You have a new ALJ that may not know about the 
client’s medical impairments, so the goal may be to educate the ALJ.

o Example #2: You have a very difficult ALJ who you know probably 
won’t be inclined to approve your case, so the goal may be to 
establish good testimony for appeal. 

 Know the record

 Know the setting

• In‐person vs. phone vs. VTC vs. Microsoft Teams

• You may have to adapt your direct examination style to the setting.

Preparation - Client
 Theory of case and goal of testimony

 Explain oath

 Explain setting and format of hearing, including experts

• Trauma‐informed prep: help client know what to expect and feel 
supported

 Discuss bad facts and what the ALJ may focus on in their 
questions

 Address need for breaks or other accommodations

 “Why do you believe you can’t work?”

 Avoiding vague descriptors

• “Too heavy” or “too long”

• “Short of breath” vs. “I cannot get air in my lungs”
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Crafting Questions
 Crafting questions

• “Can you dress yourself?” vs. “Tell us about how you get 
dressed this morning” and “How does your back pain affect 
your ability to get dressed?”

 Aim for clarity and use simple phrasing.  Avoid compound 
questions.

• “Why was that employment terminated?”  vs. “How did that 
job end?”

 Avoid leading questions

 Time management and pace of questioning

 Listen to the answers!

• Do not just read from your question script, ask follow up 
questions as appropriate.

 Dealing with surprises

Inconsistencies & Other 
Challenges
 Potential problems: vagueness, exaggeration, lying, 
stoicism, irrelevant testimony

 Rehabilitating bad testimony or inconsistencies (e.g. trip 
to Disneyworld, good days/bad days.)

• When was the last time you performed that activity?

• Did you need breaks?  Or assistance?

• How did that activity impact you afterwards?

 Dealing with red flag issues

• Non‐compliance

• DAA (Drug Addiction and Alcoholism) 

• Work activity and other income
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DAA Issues
 SSR 13‐2p – Evaluating Cases Involving Drug Addiction and Alcoholism (DAA) 

• Claimant has burden of proving DAA immateriality

• Commissioner does not have to produce medical opinion of materiality

 Examples of Questions to Help Rehabilitate Bad Testimony or Inconsistences:

• When you aren’t using drugs or alcohol, how would you describe your pain? 

• Do you use drugs or alcohol to self‐medicate?

• Have you abstained from drugs and alcohol?

o Example: Client had abstained from alcohol for one year prior to the hearing. She 
had completed a rehabilitation program and certificate from program was entered 
as exhibit. She testified that she had been using alcohol to self‐medicate for many 
years. Client testified that during her period of abstinence her mental health did 
not improve, and that even with regular psychotherapy treatment and medication 
she had the same limitations as when she was regularly drinking. ALJ found DAA 
material and that she was not disabled, but Appeals Council remanded stating in 
part that the client’s testimony was consistent with the medical records that DAA 
was not material. 

Non-compliance

 When assessing consistency, SSA required to consider 
reasons for lack of treatment.  SSR 16‐3p.

 Explore barriers to access to treatment, consider 
financial and other obstacles, insurance coverage, lack of  
transportation, trauma factors, side effects, negative 
experiences with medical care.

• This is key for boosting supportability and consistency. 

• Example: Client lost insurance while case was at Appeals 
Council.  Upon remand, ALJ awarded a fully favorable 
decision and stated that the lack of treatment records were 
due to loss of insurance coverage. 
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Asking about Physical 
Functioning
 Listings.  Look closely at the preambles for examples of 
relevant functional limitations.

 SSA‐3373 Function Report

 Reasons claimant may be off‐task

• Pain, fatigue, administering medication, bathroom breaks, 
medication side effects, etc.

o How many times do you use the bathroom in an eight‐hour 
period?

o Do you take naps during the day?

o What is your medication schedule during the day?

o How would you rate your pain on a scale of 1‐10?

o Do you have any side effects from your medication?

Asking about Mental 
Functioning
Questions based on B Criteria
• Understand, remember, or apply information (B1)

o Ability to follow one‐two step directions?

• Interact with others (B2)

o Ability to handle conflicts, respond to social cues?

• Concentrate, persist, or maintain pace (B3)

• Adapt or manage oneself (B4)

o Ability to regulate emotions, control behavior

Use MSS Questionnaire as guide
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Mental Impairment Cases
 How to ask about basic demands of work?  

• understand, carry out, and remember simple instructions;

• make judgments that are commensurate with the functions of unskilled 
work, i.e., simple work‐related decisions.

• respond appropriately to supervision, coworkers and work situations; and

• deal with changes in a routine work setting

 Reasons claimant may be off‐task, and frequency.

• Establish what would cause the claimant to be off 
task (i.e. What activities during the day cause you 
to need a break?)

 Ask about what kind of support the claimant 
receives (which can set up testimony from lay 
witness).

Deficits in Adaptive 
Functioning
 See Talavera v. Astrue, 697 F.3d 145 (2d Cir. 2012)
• Low IQ scores are not necessarily connected to 
relative adaptive functioning.

What is adaptive functioning?

• Skills for everyday living
o Learned

o Typical functioning, not potential

o Performed independently

o Generally accomplished by adulthood by those 
without Intellectual Disability
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Deficits in Adaptive 
Functioning, cont’d
 See Adaptive Functioning questionnaire

 Questions relevant to adaptive functioning:

• How do you communicate with others?

• Are you able to take care of your personal hygiene on your 
own (i.e. bathing, maintaining appearance)?

• What activities of daily living can you perform on your own?

• How do you get along with other people?

• How do you respond to stress?

• Can you understand, remember, and follow a schedule or 
routine on your own?

• Did you receive any special education services while in school? 

Lay Witnesses – ALJ Discretion
 HALLEX i‐2‐60(B): “Generally, the ALJ will provide a claimant or 
representative broad latitude in questioning witnesses. 
However, the ALJ is not required to permit testimony that is 
repetitive or cumulative…The ALJ determines when the 
claimant or representative may question a witness.”

 20 C.F.R. § 404.950(e): “Witnesses may appear at a hearing in 
person or, when the conditions in § 404.936(c)(2)exist, by 
video teleconferencing or telephone.  They will testimony 
under oath or affirmation unless the [ALJ] finds an important 
reason to excuse them.  The [ALJ] may ask the witness any 
questions material to the issues and will allow the parties or 
their designated representatives to do so.”
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Lay Witness Evidence -
Evaluation
 SSR 06‐3p was rescinded as of 3/27/17

• Provisions (some) incorporated into revised 20 C.F.R. §§
404.1527(f) & 416.927(f) for cases pending prior to 3/27/17

 20 C.F.R. §§ 404.1502 & 416.902

• Includes educational and social welfare agency personnel, 
family members, caregivers, friends, employers, etc. 

 Evidence from non‐medical sources considered under 20 C.F.R
§§ 404.1520b & 416.920b

• But for claims filed before 3/27/27, see revised 20 C.F.R. §§
404.1527(f) & 416.927(f) 

Lay Witnesses – Practical 
Considerations
 Common lay witnesses

• Friend or relative

• Case manager

• Former employer

• Home health aide

 Alert the ALJ in advance

 Consider whether you want the witness in the room for the direct exam 
of the claimant, and vice‐versa

• Sometimes ALJs will not allow witnesses in the room when claimant testifies; 
sometimes ALJ prefer to have witness testify when claimant is out of the 
room

 Prepare your witness

 Consider written statement in lieu of in‐person testimony

• See sample letter to potential witness 
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Lay Testimony – Content
 Remember to lay the foundation

 Role is to offer observations, not opinion

 Testimony about length, frequency, severity of symptoms.

 Common questions

• Name, relationship to client, length of relationship, type of 
relationship

• Do you assist the client with anything?

o If the witness is a relative: getting ready in the morning, doing chores

o If the witness is a case manager: making appointments, reminders for 
appointments or to take medications, accompany to appointments

o If the witness is an employer: permit lengthier breaks than usual, assign 
less tasks than usual

• Observations of client 

Lay Testimony – Content
 Examples:

• My client was diagnosed with schizophrenia, poor insight was well documented 
throughout the record and his testimony was very limited

o Case manager testified as to how someone qualifies for her company’s services 
(having a severe mental health condition) and how she helps with appointments, 
follow ups, seeking services, etc.

o Mom submitted a letter that her own employer hired the client to address envelopes 
(an accommodated position) and he was eventually let go because he worked too 
slow

• My client was working a part time job as a messenger at the time of the hearing and was 
fired while we were waiting for the decision. 

o Employer wrote me a letter explaining they permitted the client more flexibility than 
usual, but he arrived too late and he took too long to complete assignments so they 
let him go

• My client had been receiving case management services from an organization geared 
towards assisting homeless youth

o Case manager testified that the client technically aged out of their services but they 
made an exception to keep the client on because she needed so much assistance in 
her daily activities

• My client had a part time job at salvation army

o Mom testified that she had wake client up, keep her moving in the morning, that she 
or another relative had to walk client to the bus or sometimes commute with her, 
that the job was more accommodated that the client realized
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Considerations for Telephone Hearings During the Covid‐19 Pandemic 

The Social Security Administration (SSA) has halted in‐person or video hearings since mid‐March 

2020.The Office of Hearing Operations (OHO) has started to offer telephone, using special phones ALJs 

can use remotely that can record the hearings. OHO may continue to schedule phone hearings through 

August. Should advocates advise claimants to accept telephone hearings, or request adjournments  and 

wait until in‐person hearings can be held? There are many things to consider when advising claimants: 

1. SSA is supposed to reach out to the representative about scheduling these, but you may want to 

warn your client that he or she could get a call (and how to respond). 

2. A phone hearing may be declined without penalty, even if the hearing notice is not clear. 

3. SSA is supposed to allow the representative (or pro se client) to decline a phone hearing in a 

phone call.  If an OHO in Region II is requiring a letter request, complain to Elizabeth W.  

4. Client approval.  The client has the right to decide whether to move forward with a telephone 

hearing.  

a. Client likely to ask for the representative’s recommendation. 

b.  Know your ALJ 

5. Practical concerns: 

a. Does the rep have adequate phone service and a private location? 

b. Does the client a phone?  With 120 minutes? And a private location? 

c. Is an interpreter necessary?  Will it impede the client’s understanding?  It will add 

significantly to the time of the hearing. 

d. Will there be a vocational or medical expert? Also will add significantly to time of 

hearing  

6. What to think about 

a. How will the client testify by phone?  Does that work for the case or against the case? 

Will the client’s own impairments/limitations prevent effective testimony by phone 

(such as a mental disorder, an intellectual disorder, a speech or hearing limitation, etc.) 

b. Do the client’s limitations appear clearly in person? Have you met the client in person?  

c. How will the ALJ react to phone testimony? Some ALJs do not place much emphasis on 

testimony, so maybe it is less critical 

d. Are there complicated issues to address where credibility may be more important: 

mystery earnings? DAA? Illegal activity? 

e. You will not be able to communicate with the client privately during the phone hearing 

– instead, the ALJ will want to know if you are texting or otherwise communicating to 

the client.  If this comes up, you may need to tell the ALJ that you need to go off the 

record and speak privately with the client.   

f. Is there a DLI issue?  Are you able to resolve it with the client ahead of time (meaning if 

the client is willing to amend it?) 

g. Is it a supplemental hearing? Does the client need to participate?  

7. Going forward? 

a. It may take longer to prep a client by phone; consider two phone sessions and/or face 

time  

b. Consider alternatives to testimony, such as sworn statements from witnesses or even 

the claimant, particularly to memorialize limitations that won’t be observed 



c. Do you want to use other witnesses? 

d. Explain phone etiquette and taking turns (and how to figure out if the ALJ is asking the 

client questions or asking other people) 

e. Consider waiving the client’s right to appear 

8. After a phone hearing, be sure to download the recording right away.  It is not clear how good 

the recording equipment is, so you want to be sure there is a full recording where all parties can 

be heard.  This can be grounds for AC remand.   

9. If the telephone hearing is just not working for any variety of reasons, ask for it to be 

discontinued and adjourned for an in‐person hearing 

Prepared by Ann Biddle (LSNYC), Emilia Sicilia and Kate Callery (Empire Justice Center) 

May 2020 
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Getting a Word in Edgewise: The Art of Constructing Effective 
Direct Examinations in the Age of ALJs Who Eat up the Clock 
 
John Goss, Esq. 
Robert Silberman, Esq. 
Published in April 2018 by the National Organization of Social Security Representatives (NOSSCR) 
and reprinted with permission  

 
I. The Mission—What Should the Direct Be Accomplishing? 

 
The first step in designing your direct examination is thinking about what its purpose is to be. Here are 
some of the functions a direct examination can serve. Ask yourself: 

 
a. Are you seeking to persuade? There are unfortunately rare occasions these days when your 

ALJ really has not prejudged the case based on his review of the record prior to the hearing. 
Persuasion therefore takes on some complexity. Most often, persuasion begins with an effort to 
get the ALJ to reconsider his preconceptions about the case. That calls for a different structure of 
the direct and a different style of questioning. 

b. Are you seeking to educate? Don’t forget that newer ALJs may simply not know any- 
thing about the medical impairments your client suffers from. If you don’t have one of the 
grizzled veteran ALJs who has heard them all, or if you have one of those medical 
impairments that you (who thought you had heard them all) never heard of, the direct may need 
to serve to educate the adjudicator. Again, that calls for a different content and style of direct 
examination. 

c. Are you seeking to set up expert testimony to follow? The vocational expert will be 
sleeping through much of the direct. But some of what you need to have on the record may be 
information that you can use in constructing hypotheticals. You have to recognize this in advance 
so that you can refer to specific and precise testimony during your cross. 

d. Are you seeking to support a favorable decision? An ALJ who would like to award 
the case still has to justify the decision. You should make sure that when her writer reaches 
the screen where credibility is assessed, make sure that the direct wins a favor- able assessment. 

e. Are you seeking to establish a record for appeal? Many experienced practitioners believe 
that every representative ought to have to do at least one federal court appeal, and have to find 
support in the written hearing transcript for the theory of the case. The arguments in a summary 
judgment brief go like this: “The claimant has  . The medical evidence corroborates the 
diagnosis in Exhibits      .      is associated with symptoms that include . At the hearing the 
claimant described how the impairment affects her functioning when she testified that       .” 

 

 
 

 
  

The  direct  examination  generally  will  have  some  combination  of  these—or  other—
objectives. And because the best of battle plans usually survive  intact only until  the  first 
shot  is  fired,  you  should  consider  the mission(s)  of  the  examination  as  you  conceived  it 
going into  the hearing, and how it may be changing during the examination. 
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II.  ALJ Styles—How Do They Impact the Mission? 
 

In the standard scheduling, hearings are scheduled on the hour, with fifteen minute breaks between 
hearings. Of the forty-five minutes of courtroom time, expect to have no more than 30 minutes for the 
claimant’s direct testimony in any case. Knowing your judge, of course, is significantly 
advantageous in planning your direct examination and preparing your client. Increasingly, however, 
in the current context of video hearings and reassignment of cases among OHO’s to balance 
caseloads, you don’t always have that luxury. If you have planned your direct examination, 
however, you can adjust to the ALJ’s style as soon as you know what it is. 

 
The essential personnel in the courtroom have traditionally included three discrete functions. First 
and foremost is the adjudicator, whose job is to actively listen to the testimony presented by the 
witnesses responding to questions posed by the advocate, in order to be able to analyze that 
testimony in reaching a decision in the case. Third—and separate from the other two—is the 
recorder, whose job is simply to transcribe the testimony with no obligation to understand a 
word of it. 

 
 

 
 

There are three basic formats ALJs use. The three ALJ styles reflect the degree to which 
your ALJ has arrived at a personal balance between the role of adjudicator and the 
separate role of recorder: 

 
a. “You may call your witness.” This ALJ type has decided to be an active listener. In this 

traditional format of courtroom testimony, you get to fulfill your function of being an 
advocate by asking the questions. That doesn’t mean you should suck all the oxygen out of the 
room by planning a full thirty-minute direct. Your job is to make sure that what your ALJ has 
agreed to actively listen to amounts to competent, relevant and material information. Don’t 
waste this golden opportunity. 

 
• Lead with the important stuff to make sure it gets on the record. 
• Use shortcuts to save time. 
• Use logical patterns and progressions in your presentation. 
• Be an active listener yourself so that the testimony flows in a coherent and steady stream to 

the ears of your ALJ. 
• Stop when you have made your point. Leave room for the ALJ to engage your client. This is 

especially important if you know your ALJ feels somewhat obligated to attend to that “one-
size-fits-all” questionnaire she was given at ALJ school. 

 

 
 

Criticism: SSA has adversely affected the quality of the hearing process by encouraging the 
ALJ to assume the role of a recorder in the courtroom. This has created a roadblock to the 
adjudicator’s ability to actively listen to, and comprehend, the testimony. If your mission is 
to persuade or educate, your job as an advocate has gotten really difficult as a result. 

Your best opportunity to persuade and educate is with this ALJ style. 
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b. “I just have some preliminary questions . . .” This ALJ type appears to be attempting to 
balance adjudicator and recorder functions. She usually has that ALJ school questionnaire 
(often in the electronic version) she wants to complete, and has difficulty doing so if she doesn’t 
ask all of the routine questions in the order in which they appear in the questionnaire. When the 
questionnaire gets to testimony about impairments, she can take a break from the recording 
function. That is where you get to advocate. 

 
• Lead with the important stuff to make sure it gets on the record. 
• Be organized in the presentation; your time is limited. 
• Be an active listener yourself so that the testimony fully satisfies your objectives, 

particularly if you are working on hypotheticals for the VE and/or making the record for 
appeal. 

 

 
 

c. “I’ll ask the questions.” This ALJ type tends to be a recorder rather than an adjudicator. He 
generally considers himself to be an efficiency expert. Too often, his primary mission is to 
enforce the appointment schedule. Many ALJs of this type consider the hearing itself to be a 
distasteful impediment to the processing of claims, and feel that they could be dispensed with 
altogether. Unfortunately all of these beliefs and attitudes are held at the expense of the 
adjudicatory role they have in the courtroom. This ALJ type tends to have a low approval rate. 

 
These ALJs are the most challenging to the experienced advocate. 

 
• You most likely won’t need to spend time trying to educate or persuade. Your primary 

objectives should be to make sure you have the testimony you need to form hypotheticals to 
the VE and bolster the record for appeal. 

• Don’t go to sleep. Carefully listen to the testimony elicited by the ALJ. 
• Prepare your testimony outline in checklist form and check off what is adequately covered 

in the ALJ questions so that you do not duplicate. 
• Each question you propose to ask should be defensible in terms of relevance and 

materiality. Be prepared to explain when challenged. 
• Expect to have to fight to secure this testimony. Be prepared with strategies to deal with 

hostile and aggressive ALJ behavior. 
• Be prepared to proffer for appeal purposes. 
• Prepare your client for a potential ordeal so he doesn’t get thrown off his game. 

 

 
  

Many  newer  ALJs  use  this  format.  They  hold  the  belief—against  the  weight  of  an 
abundance  of  evidence  to  the  contrary—that  they  can  effectively  multitask  in  the 
courtroom. Your opportunity to persuade and educate is significantly less with this ALJ. 

These ALJs have usually prejudged the case and if that prejudgment is not in your favor, 
you may well be in for a long day. 
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III. The Structure of the Direct Examination. 
 

Tossing out the one-size-fits-all questionnaire doesn’t mean that a good direct examination isn’t 
carefully and formally structured. Quite the opposite. Certain basics should be attended to, and the 
testimony should flow logically in a fashion that allows the ALJ to anticipate that the witness will be 
covering the relevant subject matter in an organized and comprehensive fashion. 

 
A. The Basics 

 
• Name. “For the record”. 
• Address. The ALJ will always want to know the current mailing address to which the 

decision will be mailed. 
• Work History. “Are you working now? When did you last work?” That’s it unless there are 

Step One issues. 
 

B. The Basic Pattern for Direct Questions About Medical Impairments. 
 

It’s pretty simple: 
 

 
 

Make your list of the medical impairments that are well documented in the record during the period of 
alleged disability, and that have functional implications. Repeat for each impairment that has 
functional limitations affecting relevant SGA. Convert that list into major headings in the examination 
outline. Then fill in the sequential details according to the pattern. 

 
You will notice that this pattern differs significantly from the outline that most direct inter- view 
questionnaires follow. The reason is this: 

 

 
 
IV. Source Material for Constructing the Direct Examination 

 
A. Use the Record. 

 
Your first resource in developing your direct examination of the claimant is the administrative  
record. 

 
a. Begin with the impairments alleged as noted in the DDS Explanations. 
b. Determine which impairments are properly supported in the medical evidence. 

Under the regulations, impairments not supported by medical evidence are not entitled to be 
included in the disability determination. Your client will have to understand that testimony 

Medical impairment => symptoms => functional limitations => daily activities 

For  daily  activities  testimony  to  be  relevant,  it  must  correlate functional limitations on 
individual activities with specific medical impairments. Asking the questions in this pattern 
avoids  the  randomness  and  ineffectiveness  of  claimant  testimony  about  daily  activities  that 
are uncorrelated. 
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must be given in support of the medical record. The tail cannot wag the dog. Also avoid the 
client’s tendency to deal with the most recent impairments that have affected her life. Those 
may not be the ones that support the case. 

c. Correlate the testimony to relevant exhibits. This includes exhibits where a diagnosis is 
established and those where useful descriptions of symptoms appear in the histories obtained 
by medical providers. 

d. Refer to the exhibits in your direct examination. Use a pattern of questioning that 
sounds like “Judge, my next question pertains to Exhibit      at page     . Mr.      , it 
appears that you spoke to Dr. Smith on January 3, 2015 and told her about the 
headaches you were having. Can you describe in more detail the condition you were 
telling the doctor about?” 

 
This is a “short-handing” of the process of directing the witness’ attention to an event, 
and refreshing recollection of the forgetful witness and is a proper method of questioning 
in this venue. There are a number of benefits to using this pattern for your questions: 

 
• It helps to focus the witness on the precise subject matter of the line of questioning that 

follows. 
• It helps to establish the timeline for the impairment. 
• It informs the ALJ within the question that this testimony is supported by the record, 

thus letting the ALJ know the testimony is relevant and material. 
• It gives the ALJ an outline of what you believe are the relevant exhibits in your case 
• It preempts the “Where is that supported in the record?” interruption by the ALJ. 

 

B. GOOGLE It 
 

The internet is a gold mine for authoritative medical research that helps you design a direct 
examination. Enter the medical diagnosis and look for an authoritative site such as the NIH or the 
Mayo Clinic. 

 
Say you have a client with multiple sclerosis. You want to correlate symptoms in your 
testimony. The Mayo Clinic site tells us: 

 
Multiple sclerosis signs and symptoms may differ greatly from person to 
person and over the course of the disease depending on the location of affected 
nerve fibers. They may include: 

 
• Numbness or weakness in one or more limbs that typically occurs on one 

side of your body at a time, or the legs and trunk 
• Partial or complete loss of vision, usually in one eye at a time, often with 

pain during eye movement 
• Prolonged double vision 
• Tingling or pain in parts of your body 
• Electric-shock sensations that occur with certain neck movements, 

especially bending the neck forward (Lhermitte sign) 
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• Tremor, lack of coordination or unsteady gait 
• Slurred speech 
• Fatigue 
• Dizziness 
• Problems with bowel and bladder function 

 
There is your ready-made checklist! Review it during witness preparation and you have the 
outline for this impairment when you review MS symptoms with your client. 

 
C. Check the Listings 

 
You may or may not be trying to make a case that your client meets a listing. In either case the 
relevant listing for any given impairment can supply a useful set of questions, so always check it 
out. The definitions provided in the introductory paragraphs are virtual checklists for 
fashioning your direct. 

 
Here is an example of how to use the listings to develop a line of questioning. Listing 
1.02 in somewhat lengthy text format provides: 

 
1.02 Major dysfunction of a joint(s) (due to any cause): Characterized by gross 
anatomical deformity (e.g., subluxation, contracture, bony or fibrous ankylosis, 
instability) and chronic joint pain and stiffness with signs of limitation of 
motion or other abnormal motion of the affected joint(s), and findings on 
appropriate medically acceptable imaging of joint space nar- rowing, bony 
destruction, or ankylosis of the affected joint(s). With: 

 
A. Involvement of one major peripheral weight-bearing joint (i.e., hip, knee, 

or ankle), resulting in inability to ambulate effectively, as defined in  
1.00B2b; 

 
or 

 
B. Involvement of one major peripheral joint in each upper extremity (i.e., 

shoulder, elbow, or wrist-hand), resulting in inability to perform fine and 
gross movements effectively, as defined in 1.00B2c. 

 
1.  What We Mean by Inability To Ambulate Effectively 

 
a. To ambulate effectively, individuals must be capable of sustaining a reasonable walking 

pace over a sufficient distance to be able to carry out activities of daily living. They 
must have the ability to travel without companion assistance to and from a place of 
employment or school. Therefore, examples of ineffective ambulation include, but 
are not limited to, the inability to walk without the use of a walker, two 
crutches or two canes, the inability to walk a block at a reasonable pace on 
rough or uneven surfaces, the inability to use standard public transportation, 
the inability to carry out routine ambulatory activities, such as shopping and  
banking,  and  the  inability  to climb a few steps at a reasonable pace with the 
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use of a single hand rail. The ability to walk independently about one’s home 
without the use of assistive devices does not, in and of itself, constitute effective 
ambulation. 

 
2. What we mean by inability to perform fi and gross movements effectively. Inability 

to perform fine and gross movements effectively means an extreme loss of function of both 
upper extremities; i.e., an impairment(s) that interferes very seriously with the individual’s 
ability to independently initiate, sustain, or complete activities. To use their upper 
extremities effectively, individuals must be capable of sustaining such functions as 
reaching, pushing, pulling, grasping, and fingering to be able to carry out activities of 
daily living. Therefore, examples of inability to perform fine and gross movements 
effectively include, but are not limited to, the inability to prepare a simple meal 
and feed oneself, the inability to take care of personal hygiene, the inability to sort 
and handle papers or files, and the inability to place files in a file cabinet at or 
above waist level. 

 
Extracting those examples buried in 1.00(b) to a checklist of questions, you would ask your 
client: 

 
“Does your [impairment] cause you difficulty: 

 
• walking without the use of a walker, two crutches or two canes? 
• walking a block at a reasonable pace on rough or uneven surfaces? 
• using standard public transportation? 
• shopping and banking? 
• climbing a few steps at a reasonable pace with the use of a single hand rail?” For 

1.00(c), ask: 

“Does your [impairment] cause you difficulty: 
 
• preparing a simple meal? 
• feed yourself? 
• taking care of personal hygiene? 
• sorting and handling papers or files? 
• placing files in a file cabinet at or above waist level?” 

 
D. Use the SSA Forms. 

 
• FUNCTION REPORT—ADULT—Form SSA-3373-BK 

 
This is a great form from which to extract a sampling of daily activities that may be relevant 
to your case. BUT the questions themselves stink. This is because they do not make any 
attempt to correlate activities with functional restrictions caused by medical impairments. 

 
A useful exercise for using Form SSA-3373-BK is to translate the questions it asks as in this 
example: Translate Question “13a. Do you prepare your own meals?” to “How does your 
[insert the impairment you are examining the witness about] affect your ability to prepare 



8 
 
 

your own meals?” If you insert these questions into the structure suggested above, you 
might be surprised at how well the testimony flows. 

• FORM SSA-3033 WORK ACTIVITY QUESTIONNAIRE 
 

This is a good for to extract a pattern of questions if you need to argue that work activity 
did not constitute SGA because it was sheltered or subsidized. TIP: It also can be valuable if 
you have your client take this to the employer to complete so you can submit it as 
corroborative evidence. 

 

V. Miscellaneous Issues 
 

A. To Lead or Not to Lead—That Is the Question. 
 

The general evidence rule is that leading questions are not permitted on direct examination. Some 
exceptions to that general rule: 

 
• Where facts are not in dispute. 
• Where attention is directed to subject matter. 
• Where the witness needs focus. 
• Where the witness makes an inadvertent mistake. 

 
It also is the general rule that, because it is your client’s story, you should let him tell it. Your 
questions should only serve to help him transition from topic to topic. 

 
There are a few scenarios where you will need or want to lead the claimant though her 
examination. 

 
One is the bad scenario. That is the one where you have not adequately prepared your witness 
and she has no idea where you are going and why you are going there. In fact, the necessity of 
asking leading questions is pretty inversely correlated to the amount of time you have spent in 
witness preparation. Most of us have seen that unfortunate situation where the attorney knows 
exactly the testimony he wants, but the unprepared witness hasn’t a clue. The attorney has little 
choice but to retreat into a series of leading questions in which he has to provide the answers to his 
witness. To the extent such questioning survives objection (in an adversarial setting it usually 
doesn’t) it rarely produces convincing testimony. 

 
Another scenario is when the questions are about matters already of record, but the 
information needs to be covered. Think of these as set-up questions. For example: 

 
Q. Now Dr. Smith is one of your doctors, is that correct? 
Q. And she is a neurologist, I believe? 
Q. Directing your attention to an office visit you had with her on August 1, 2015, it appears 

that you complained of pain in your left leg. Can you tell us what you were describing to her 
on that date? 

 
A third scenario is the use of follow up questions. You should have a sense of the subject matter 
you want your client to cover in response to a broad direct question. For example, in the MS 
symptomology described above, say there are four you want your client to discuss: prolonged 
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double vision, tingling and pain in the legs, unsteady gain and tremor. You ask your client to 
“please describe the symptoms you experience due to your MS.” 

 

You mentally check off the four points you want your client to make. Your client makes three of 
them. Go ahead and lead to get to the fourth. It’s OK to ask “You also experience tremor, don’t 
you?” 

 

 
 

B.  Work History Testimony 
 

If you have an ALJ that lets you do the direct yourself, you still have time limitations, and should 
not spend any more time on work history than absolutely necessary. The reason is simple: work 
history has little if anything to do with the theory of your case, with important exceptions 
discussed below. One way to cover the work history with expedition is to have the claimant 
review the work history documents as part of your witness preparation. Then your testimony can 
be as follows: 

 
Q. Mr. Jones, have you had a chance to review your work history as it is set out in Exhibits    

(Work history E exhibit) and    (DEQY). 
Q. Yes 
Q. Is the work history as set forth in these documents, current, complete and correct? 
Q. Yes 

 
or 

 
Q. There’s one job not on there. 
Q. What was that job? 
Q. I was an ALJ in 2010 for three months. 
Q. Your honor, is that sufficient or do you or the VE need any additional information? There 

are occasions where you need to do more. 

1. Currently Working—SGA Issues at Step One. 
 

a. Refer to 20 CFR § 404.1574 to develop testimony in the following situations: 
 

• Earnings below SGA. 20 CFR § 404.1574(b)(2) is your reference for comparing 
payroll records to the earnings tables. 

• Subsidized work. 20 CFR § 404.1574(a)(3) describes this exception. Also see 
FORM SSA-3033 WORK ACTIVITY QUESTIONNAIRE 

• Unsuccessful work attempt. 20 CFR § 404.1574(c). 
 

The proper use of leading questions to help cover material in the direct examination is an 
efficient use of time, and your ALJ should not have an issue with it. It’s only when you have 
to lead an unprepared witness that you tend to run into trouble. 
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2. AOD and DLI issues. You may need to use the same 20 CFR § 404.1574 strategies to 
avoid SGA after a DLI or to protect your AOD. 

3. Skills issues. There is a small universe of cases where skills classifications and the issue 
of transferable skills make a difference. First, determine whether your case is one. If it is, 
your testimony will generally be defensive and corrective in nature, which is to say that you 
are trying to take your claimant down in a classification. The DOT will be your 
resource for this testimony. 

 
Often jobs will have been misclassified simply because the claimant used the wrong job title 
in his work history report. Or she was given a fancy title that didn’t reflect what she 
actually did. Or he mistook the work history report for a resume and puffed the work he 
actually did. If you see that this has likely happened, go to the DOT and compare the job 
descriptions. 

 
Your reward for this exercise comes when you hear the VE testify “Yes, I assumed from the 
work history that the claimant had worked as a plumber, which is highly skilled with 
transferable skills to light work, but after hearing the testimony it appears that he actually 
performed the work of Construction Worker II, which is heavy and unskilled.” 

 
4. The last job. When your claimant struggled to maintain employment as the medical 

impairments progressed, testimony about the last job can provide a wealth of material for direct 
examination. If you client was allowed accommodations on an escalating basis until she 
simply couldn’t perform the work, there is no better illustration of functional limitations 
than as detailed description of those accommodations. If your claimant has a mental 
impairment that has resulted in a succession of short periods of unsuccessful employment, a 
description of what problems were encountered in each job, and how the jobs ended, is 
highly material. 

 
C.   Absenteeism and Time off Task 

 
A number of circuits have adopted a rule about the effect of concentration, persistence or pace 
deficits on the ability to work. In the Fourth, it is expressed as follows: 

 
[W]e agree with other circuits that an ALJ does not account “for a claim- ant’s 
limitations in concentration, persistence, and pace by restricting the hypothetical 
question to simple, routine tasks or unskilled work.” Winschel 
v. Comm’r of Soc. Sec., 631 F.3d 1176, 1180 (11th Cir. 2011) (joining the 
Third, Seventh, and Eighth Circuits). As Mascio points out, the ability to 
perform simple tasks differs from the ability to stay on task. Only the latter 
limitation would account for a claimant’s limitation in concentration, 
persistence, or pace. 

 

Mascio v. Colvin, 780 F.3d 632, 638 (4th Circuit 2015). You may have heard VEs testify about 
the amount of time a worker may be off task in addition to during lunch and regularly 
scheduled breaks. VEs are also often asked how many days an employee is allowed to miss 
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due to illness and still be able to engage in SGA. This testimony is often less than useful because 
the direct examination has not quantified these components of medical impairments. 

 
1. For episodic ailments like migraine headaches and rheumatoid arthritis flare ups, you 

should always establish with precision: 
 

• The intensity of the attack with the level of incapacity it causes, such that the 
claimant would not be able to report to work during the episode, or would have to leave 
work at the onset of an episode. 

• The duration of incapacity in terms of average number of days. 
• The frequency of episodes looking to set up a calendar of sick days that would be 

required if the claimant would be working. 
 

2. Time off task generally correlates to the need to take frequent breaks due to pain, 
fatigue, need to self-administer medication, and the like. Again, quantifying with 
precision the number and length of rest breaks the claimant must have in order to 
function in the daily activities setting is crucial to utilizing the off-task VE testimony. If 
your claimant has a daily regimen of rest periods, set up a “time clock” that he is punching 
and take him through the daylight hours punching in and out and back in etc. If your 
claimant must take rest breaks after exertion, establish what activities cause her to need a 
break, and the duration of the rest break before she can resume 

 
It’s a matter of arithmetic. The VE will usually testify that a person can be off task up to 8% of 
the workday apart from lunch and two 15 minute breaks. 

 

Workday 8 hours X 60 minutes = 480 minutes 
Less 30 minute lunch - 30    
  430
Less breaks  - 30    
  400
8%                                                                            X .08    
                                     Allowable extra breaks              32 minutes 

 
What you are doing is setting up a cross examination sequence of questions to the VE that 
sounds like: 

 
Q. You have testified that employers will not tolerate a worker being off task more than 8% of 

the workday apart from lunch and scheduled breaks? 
A. Yes 
Q. The claimant has testified that he must rest for 15 minutes after each hour of even minimal 

activity. Would a worker with the need for this number and duration of rest breaks be able to 
perform the jobs you have described in your testimony? 

A. No 
Q. Any other SGA? 
A. No  
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D. Good Days and Bad Days 

 
Many impairments wax and wane in the level of severity. If you are dealing with such an 
impairment, you need to develop what can be called the “Good day/Bad day” scenario. This 
takes time to do a good direct, because it amounts to a double set of questions in several areas, 
so you will need to shorten other parts of your direct where you can. 

 
• Begin by establishing the symptoms as they affect your claimant during each of the two 

types, i.e. first the good day symptom complex and then the one for the bad day. 
• Have your client describe functional levels as they relate to daily activities on good 

days. 
• Compare and contrast those levels with the bad day scenario. Ask your client whether she 

would be able to report to work or sustain a full workday on the bad days. 
• Establish the frequency of bad days. 

 
The goal of this testimony is to set up a cross examination for the VE along the lines of the 
absenteeism/time off task discussion set out in the previous section. 

 
E. Fixing the Record—Client Inconsistencies 

 
One of the most important things you can do in any direct examination is defuse the 
adversary’s cross examination. It seems a bit odd to be pointing this out in the context of our “non-
adversarial” administrative hearings, but an unfortunate number of ALJs don’t understand the 
non-adversarial concept. They have reviewed the record in advance for information they can use 
in a virtual cross examination of your claimant. You have to get there first. 

 
1. If your ALJ is the takeover artist who puts you on the sidelines, it is vital that you find this 

potentially damaging information in the record and work out a strategy for the claimant to 
defuse it when it comes up. 

 
• Your claimant must understand that the truth is always the best defense to a cross 

examination 
• Your client must have been briefed to see the cross examination question coming 
• You must have discussed the issue so that your client understands what must be done to 

correct the record if that is possible. 
 

2. If you have the chance to correct the record yourself, you still must have briefed your client on 
the matter that must be corrected or clarified. Warn her that you will be bringing this up 
and discuss what testimony will be necessary to effect a cure. 

 
When you bring up the inconsistency, here is a suggested format. Say your client has testified 
that he can’t drive for more than an hour. The record discloses that he drove from Memphis to 
Norfolk last year: 
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Q. Mr. Jones, Exhibit   at page   mentions that you drove from Memphis to Norfolk last year? 
How was that possible if you can only drive an hour? 

A. Well, it should have taken 12 hours, but it took me 36 hours because I had to keep stopping 
at rest stops and lying down in the back seat for an hour. 

 
F. Using Witnesses 

 
The general rule is that you should not aggravate your ALJ with a witness parade. Explain to your 
client that his “corroborating witnesses” are his doctors, and their statements are in the record. 

 
As with all rules there are exceptions, of which this is a sampling: 

 
1. Seizure disorder: The listing requires that there be “at least one detailed description of 

your seizures from someone, preferably a medical professional, who has observed at least one 
of your typical seizures. If you experience more than one type of seizure, we require a 
description of each type.” Because your claimant is in an altered state of consciousness 
during most types of seizures, and because there will seldom be a medical professional who 
has documented the seizure based on first hand observation, you need a witness. 

 
2. Mental impairments: Listing 12.00(C)(D)(1) provides: 

 
General. Psychosocial supports, structured settings, and living arrangements, 
including assistance from your family or others, may help you by reducing the 
demands made on you. . . . Therefore, when we evaluate the effects of your 
mental disorder and rate the limitation of your areas of mental functioning, we 
will consider the kind and extent of supports you receive, the 
characteristics of any structured setting in which you spend your time, 
and the effects of any treatment. This evidence may come from reports 
about your functioning from you or third parties who are familiar with 
you, and other third-party statements or information. Following are some 
examples of the supports you may receive: 

 

a. You receive help from family members or other people who monitor your daily 
activities and help you to function. For example, family members administer your 
medications, remind you to eat, shop for you and pay your bills, or change their work 
hours so you are never home alone. 

b. You participate in a special education or vocational training program, or a 
psychosocial rehabilitation day treatment or community support program, where you 
receive training in daily living and entry-level work skills. 

c. You participate in a sheltered, supported, or transitional work program, or in a 
competitive employment setting with the help of a job coach or supervisor. 

d. You receive comprehensive “24/7 wrap-around” mental health services while living 
in a group home or transitional housing, while participating in a semi- independent 
living program, or while living in individual housing (for example, your own home or 
apartment). 
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e. You receive assistance from a crisis response team, social workers, or community 

mental health workers who help you meet your physical needs, and who may 
also represent you in dealings with government or community social services. 

f. If you have one of these situations, testimony from those who provide the support system 
can be extremely helpful, especially since your claimant may not fully understand or 
be able to explain the level of support he actually receives. Family members and social 
workers can be valuable witnesses. 

 
3. Work issues: Much like the situation of supportive living situations just discussed for 

claimants with mental impairments, a former (or present employer in a sheltered setting) can 
provide useful corroboration of your claimant’s functional limitations in the workplace). 

 
G. Relating to the Witness 

 
It is your job to make the ALJ understand, empathize with, and maybe even like your 
claimant. Try to do some version of the following: 

 
1. Like your client. You and your client are on stage. Be aware of the reality that the ALJ will 

pick up on all of your verbal and nonverbal communication with your client. Recognize 
that you can’t fake it. Show you care for God’s sake! In both verbal and nonverbal 
mannerisms you must: 

 
• Show respect for your claimant. 
• Show loyalty to your claimant. 
• Show concern for your claimant. 
• Protect and defend your claimant. 

 
 2.  Help your claimant be likable. 

• Make sure he is dressed appropriately. Smart casual is the look you should go for, but only 
to the extent your claimant is able to do so. Dress should be natural and comfortable for 
your client so as to not from concentrating on the testimony. 

• Make sure she understands the courtroom layout, personnel and procedures, so as to 
reduce the nervousness that comes with being in an unfamiliar setting. 

• Brief her on the proper courtroom etiquette, i.e. how to address the ALJ, how to be 
responsive to the questions asked, how not to interrupt, how to respectfully disagree 
with the ALJ, etc. 

• Make sure he understands that you have his back. 
 

3. Develop a private communication strategy. You should have a system of verbal 
and nonverbal cues to help you communicate instructions to your client. Some 
examples of cues are: 

 
• Putting your hand on your client’s forearm when you want him to stop talking and wait for 

the ALJ’s next question. 
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• Letting your client know that when you interrupt him, it is because he has gotten off track 
and you want him to let you redirect him. 

• Letting your client know that if you interrupt the ALJ while he is being overaggressive with 
his questioning, you are giving your client a breather to compose himself. 

 
4. Use good listening techniques while examining your witness: 

 
• Face your claimant directly. 
• Do not interrupt unless you need to redirect the testimony. Then do it politely. 
• Pay attention to your claimant’s nonverbal communication. 
• Pay attention to your own nonverbal communication. Make sure you appear to be 

interested and intent. Use your own body language and gestures to convey your 
attention. 
• Nod occasionally. 
• Smile and use other facial expressions. 
• Note your posture and make sure it is open and inviting. 
• Encourage the speaker to continue with small verbal comments like yes, and uh huh. 

 
 5.  Thank your client on the record for testifying, and let her know that she did a good job. 
 



 1

PSYCHIATRIC FUNCTIONAL ASSESSMENT1 
 
NAME OF PATIENT:  
SSN:  

 
Please answer each of the following questions about the patient. The answers will be used in support of your 
patient’s claim for Social Security disability benefits.  
  
1. Date treatment began:  ______________________________ 
 
2. Frequency of treatment: ______________________________ 
 
3. Diagnoses: _____________________________________________________________________________ 
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
 
4. Describe the clinical findings that indicate the severity of your patient’s mental impairment and symptoms:  
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
 
5.  Treatment type and response: ___________________________________________________________ 

____________________________________________________________________________________ 
____________________________________________________________________________________ 

 
a. Prognosis: ___________________________________________________________________ 
 
b. Side effects of medications or other treatment that may affect the ability to work (e.g., fatigue, 
nausea, dizziness, lethargy, stomach upset, etc.): 
______________________________________________________________________________ 
______________________________________________________________________________ 
 

6. Has your patient's condition lasted or can it be expected to last at least 12 months?   Yes       No 
          
7. Does your patient have a low I.Q. or reduced intellectual functioning?    Yes      No  Unknown 
 
 If yes, please explain (with reference to any test results): _____________________________________ 

___________________________________________________________________________________ 
___________________________________________________________________________________ 
___________________________________________________________________________________ 
  

 
1 Blank form provided by the Empire Justice Center for completion by provider(s). 



 2

8.   Using the following scale, please estimate how your patient's condition affects the ability to perform the 
following work-related activities independently (without accommodations, extra help, structure, or 
supervision), appropriately, effectively, and on a sustained, full-time (40-hour workweek) basis in a 
regular, competitive work setting:   

 
 None – no limitation in functioning; 
 Mild limitation – approximately less than 5% of the workday or workweek; 
 Moderate limitation – approximately 5-10% of the workday or workweek; 
 Marked or serious limitation – approximately 11-20% of the workday or workweek; or 
 Extreme limitation or inability to function – approximately more than 20% of the workday 

or workweek. 
 

In providing your opinion, you may consider patient’s functioning in a treatment or services setting, 
such as patient’s ability to follow through with prescribed treatment, stay on task during evaluation or 
treatment, manage difficult situations or changes, or interact adequately with providers and staff. 

 

 
UNDERSTANDING, REMEMBERING 

OR APPLYING INFORMATION  

None 
 

Mild (less 
than 5%) 

Moderate 
(5-10%) 

Marked or 
serious  

(11-20%) 

Extreme or 
inability to 

function (> 20%)
Understand and learn terms, instructions, and 
procedures 

     

Describe work activity to someone else    
Ask simple questions or request assistance  
Answer questions and providing 
explanations 

     

Recognize a mistake and correct it  
Identify and solve problems  
Use reason and judgment to make work-
related decisions 

     

Remember locations and work-like 
procedures 

     

Understand and remember short and simple 
instructions 

     

Carry out very short and simple oral 
instructions (1-2 steps) 

     

Sequence multi-step activities  
Other  (please specify):  
  

 
Please explain, or provide examples: 
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
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INTERACTING WITH OTHERS 

None 
 

Mild (less 
than 5%) 

Moderate 
(5-10%) 

Marked 
or serious 
(11-20%) 

Extreme or 
inability to 

function    
(> 20%)

State own point of view  
Initiate or sustain conversation  
Understand and respond to social cues (physical, 
verbal, emotional) 

     

Respond appropriately to requests, suggestions, 
criticism, correction, and challenges from co-workers 
or supervisors 

     

Cooperate and handle conflict with others  
Keep social interactions free of excessive irritability, 
sensitivity, argumentativeness, or suspiciousness

     

Get along with co-workers or peers without unduly 
distracting them or exhibiting behavioral extremes

     

Other  (please specify):      
  

 
Please explain or provide examples: 
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
 

 
CONCENTRATION, PERSISTENCE OR 

MAINTAINING PACE 

None 
 

Mild (less 
than 5%) 

Moderate 
(5-10%) 

Marked 
or serious 
(11-20%) 

Extreme or 
inability to 

function    
(> 20%)

Initiate and perform a task they understand and know how 
to do 

     

Complete tasks in a timely manner  
Maintain attention for two-hour segment  
Ignore or avoid distractions while working  
Sustain an ordinary routine without special supervision  
Perform at a consistent pace without interruption from 
symptoms or an unreasonable number and length of breaks

     

Work in coordination with or proximity to others without 
being unduly distracted 

     

Stay on task      

Other  (please specify):      
  

 
Please explain or provide examples: 
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
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Please estimate, on average, how many days per month your patient is likely to be absent from work as a 
result of symptoms or treatment.  
 

  Never      About 3 days per month 
  About 1 day per month   About 4 days per month 
  About 2 days per month   More than 4 days per month 

 
Please estimate, on average, how many days per month your patient is likely to be late to work as a result of 
symptoms or treatment.  
 

   Never      About 3 days per month 
  About 1 day per month   About 4 days per month 
  About 2 days per month   More than 4 days per month 
 

 
ADAPTING OR MANAGING ONESELF 

None 
 

Mild (less 
than 5%) 

Moderate 
(5-10%) 

Marked 
or serious 
(11-20%) 

Extreme or 
inability to 

function    
(> 20%)

Manage psychologically based symptoms      
Change activities or work settings without being 
disruptive 

     

Distinguish between acceptable and unacceptable work 
performance 

     

Set realistic goals  
Respond to demands      
Make plans independently of others      
Maintain personal hygiene and attire appropriate to work  
Respond appropriately to changes in a routine work 
setting 

     

Deal with normal work stress  
Be aware of normal hazards and take appropriate 
precautions 

     

Other  (please specify):      
  

 
Please explain or provide examples: 
__________________________________________________________________________________________ 
__________________________________________________________________________________________ 
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9. Does the patient have a “serious and persistent” mental disorder of at least 2 years? 

 Yes   No   (If no, please skip to Question 10) 

Is there ongoing medical treatment, medication, mental health therapy, psychosocial support, or a 
highly-structured setting that diminishes signs or symptoms?   Yes   No 

Particularly with chronic disorders, overt symptomatology may be controlled or attenuated by 
psychosocial factors such as placement in a hospital, halfway house, board and care facility, or other 
environment that provides similar structure, including the home. Please check all that apply:  

 
 Receiving help from family members or others who monitor the 

individual’s daily activities and help them to function. 
 
   Participating in a sheltered, supported, or transitional work program. 
 
 Receiving assistance from a crisis response team, social workers, case 

managers, day treatment programs, or other community-based mental 
health care providers who help to meet the individual’s needs. 

 
 Living alone, but creating a highly-structured environment by eliminating 

all but minimally necessary contact with the outside world. 
 

 Living alone, but receives a high level of outpatient care or social services. 
 

Is there minimal capacity to adapt to the following without an exacerbation of signs/symptoms and 
deterioration in functioning: 

Changes in environment?  

 Yes   No 

Increased mental or stress-related demands, not already a part of daily life? 

  Yes   No 

 
10. Does your patient have difficulty performing activities of daily living (ADLs) such as getting out of bed, 

grooming, dressing, shopping, cleaning, laundry, and taking medications independently as the result of 
his or her psychiatric condition?  

          Yes   No 
 If yes, please explain: __________________________________________________________________ 
 ____________________________________________________________________________________ 
 
11.  Are there physical factors (e.g. pain, lack of sleep, fatigue), that exacerbate the psychiatric condition? 
          Yes   No 
 If yes, please explain:  ________________________________________________________________ 

____________________________________________________________________________________ 
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12. Does the psychiatric condition exacerbate patient's experience of pain or any other physical symptom? 
          Yes   No  
 If yes, please explain:  ________________________________________________________________ 

___________________________________________________________________________________ 
 
13. Are patient’s symptoms intermittent or marked by fluctuations?    Yes   No  
 

If yes, please explain:  ________________________________________________________________ 
___________________________________________________________________________________ 

 
14. Is your patient compliant with prescribed treatment?   Yes   No  
 

If no, please indicate any reasons or factors affecting the patient’s compliance: ____________________ 
____________________________________________________________________________________ 
 

15. Please describe patient’s level of insight into his or her impairment:  ___________________________ 
____________________________________________________________________________________ 

 
 
16. Are your patient's diagnoses and clinical findings reasonably consistent with the symptoms and 

functional limitations described in this evaluation   Yes   No 
 
 Please explain:  ______________________________________________________________________ 

___________________________________________________________________________________ 
 
17.  Does patient’s condition include maladaptive patterns of alcohol or substance use?     Yes    No 
 

If yes, would the limitations set forth above remain in the absence of such use?      Yes    No 
 

Please explain what changes you would make to your description of your patient’s limitations if your 
patient were not using alcohol or drugs:  
___________________________________________________________________________________ 
___________________________________________________________________________________ 
___________________________________________________________________________________ 
___________________________________________________________________________________ 

 

Signature:  ______________________________   Date: ___________________ 

Printed Name: ______________________________   Phone: __________________ 

If form is not completed by psychiatrist or psychologist, please have supervising psychiatrist or psychologist 
review and co-sign below. 
 
Co-signed by:  
Signature:  ______________________________   Date: ___________________ 

Printed Name: ______________________________   Title: ___________________ 



Mental Status Examination 
Andrea Faulkner 

2021 
 
 
OVERVIEW 
 

What is it?  is MSE the observations of the functional capacities of an individual.  
Typically, it is an organized reporting of observations and is usually written. 

 
The MSE is reported along with a history of signs and symptoms which have lead 
an individual to ask for help or to be taken for evaluation. 

Symptoms are complaints of the individual. 
Signs are indicators which can be independently corroborated or 
measured, such as weight loss or sleep disturbance. 

MSE was originally a part of a neurological exam of cognitive function, but has 
been developed by psychiatry, psychology and other disciplines also to report 
affective and thinking states as well as issues of psychological adaptation. 
 
MSE typically includes  observations  of and  judgments about behavior and 
relatedness during less formal aspects of an interaction (e.g. history taking) as 
well as observations of and judgments about  behavior observed as a result of 
cognitive testing, typically used as a screen for neurological impairment.   
 
The organization of reporting varies some depending on the angle of the observer. 
For instance  a psychiatrist  or psychologist interested in neurology may organize 
reporting around neuropsychiatric indicators, such as certain types of speech and 
language problems,  whereas a report of psychotic process may focus on speech 
and language problems reflective of disorders of thinking, and a report with 
emphasis on dynamics may focus on issues of relatedness. 
  
The following is a general outline for reporting which can be adapted for specific 
uses. 
 
 

General Observations     
Appearance: clothing, personal style, and grooming 

This is a presentation of self.  One should evaluate the meaning of the 
presentation in a cultural context.  Often people are dressed and groomed 
in a way which is well within cultural or subgroup norms, and there is not 
much which can be inferred.  For instance, college students are often 
dressed in jeans or casual slacks, shirt and a sweater, and wear athletic or 
other casual shoes.  In an MSE one may describe the college student as 
"casually and conventionally dressed in jeans and a sweater." 
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Other styles of dress may indicate allegiance to another subgroup, such as 
big jeans falling off at the hips and sweatshirts typical of many teenage 
boys.   
 
Individuals who are quite disorganized in their thinking or social function 
often present as disorganized in their clothing style, and may be 
disheveled, poorly groomed and malodorous, or may be dressed 
inappropriately for the weather.   
 
Individuals with manic depressive illness in a manic phase may present 
with a flamboyant dress style with many adornments or in a manner which 
suggests heightened sexual sensitivity. 
 
If a particular style is remarkable, the evaluator may provide a more 
detailed description, such as the following for an adolescent girl: 
 

She had very short, straight pale blond hair.  She wore heavy pale 
makeup on her face with ample dark eye makeup and very deep red 
lipstick.  She wore a large, tattered man's wool overcoat over a 
tight black sweater and flowing printed skirt.  She wore fingerless 
black lace gloves, black lace tights and shiny black work boots. 
 

Her presentation was carefully put together.  It was designed to draw 
attention, but also announced an affiliation with a particular adolescent 
subgroup. 
 
This is another example of a description of a 22-year man who was 
alcohol dependent and had mild developmental delays.  His greatest 
cognitive strengths were his verbal abilities, and his greatest level of 
function was in social realms. 

 
John is a thin man who has a stylish haircut.  He wore sunglasses 
in the waiting room; during our meeting he put his sunglasses on 
top of his head.  His western style shirt was neatly coordinated 
with black jeans and cowboy boots.   
 

This description portrays an appearance that is not so characteristic of a 
man with developmental delays; his appearance gave a lot of information 
about his self-concept and suggested that he had good social function. 
 
When giving a general description of the individual it is typical to describe 
body habitus, "short and slender," " moderately obese," or "average height 
and weight," and any physical or sensory abnormalities or deficiencies.  If 
the individual came to the interview with an interpreter one would say this 
early in the MSE and explain the difficulty with communication.   
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Adaptive	Skills	Questionnaire	
 
This	form	is	designed	to	gather	information	about	how	this	client	typically	
functions	in	their	everyday	life	compared	to	non‐disabled	individuals	who	are	
the	same	age.		
 
Name of Client/Patient: ________________________________ Client/Patient Age: ________ 
 
Name of Person Completing Form: ________________________________ 
 
Background on Person Completing Form 
 
1. Your Relationship to Client/Patient: _______________________________ 
 
2. How long have you known them? ___________________________ 
 
3. In what all contexts/areas have you observed this person’s behavior? (Please 
check all that apply) 
 
__ Classroom    __ Professional Office    __ Interacting peers their age 
 
__ In the home   ___ In the workplace   ___ Other: (describe)___________________________ 
 
4. Are you familiar with what types of things non-disabled individuals (the same age 
as this client/patient) usually can and cannot do?  _____ Yes     _____ No 
 
5. If yes, how do you know what types of things non-disabled individuals the same 
age as this client/patient usually can and can’t do? (Please describe) 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
6. If you are a service provider, do you (or have you) work(ed) with clients the same 
as this client who are non-disabled?   ___ Yes    __No 
 
If	you	answered	YES	to	Question	#4,	please	answer	the	following	questions.	If	
you	answered	NO	to	Question	#4,	please	skip	to	Question	#19	now.	
 
7. Compared to non-disabled individuals of the same age, how would you rate this 
client’s academic skills (e.g., reading level, understanding what they are reading, 
vocabulary level, writing skills, math skills)? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
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_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
8. Compared to non-disabled individuals of the same age, how would you rate this 
client’s academic achievement (e.g., class grades, yearly progression)? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
9. Compared to non-disabled individuals of the same age, how would rate this 
client’s social skills? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
10. Compared to non-disabled individuals of the same age, how would you rate this 
client’s communication skills (e.g., ability to clearly express themselves, to follow 
conversations and understand them, etc.)? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
11. Compared to non-disabled individuals of the same age, how would you rate this 
client’s personal hygiene skills (e.g., maintaining a neat/clean appearance, bathing, 
toileting, dental care, etc.)? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
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12. Compared to non-disabled individuals of the same age, how would you rate this 
client’s ability to get along with other people (e.g., classmates, coworkers, other 
customers in a store, etc.)? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
13. Compared to non-disabled individuals of the same age, how would you rate this 
client’s ability to cope with stress/frustration/disappointment? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
14. Compared to non-disabled individuals of the same age, how would you rate this 
client’s ability to solve his/her own problems? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
15. Compared to non-disabled individuals of the same age, how would you rate this 
client’s ability to use appropriate nonverbal communication to interact with other 
people (e.g., knowing not to laugh when someone is crying or seriously injured, able 
to use pointing or gestures to express themselves)? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
16. Compared to non-disabled individuals of the same age, how would you rate this 
client’s ability to recognize safety concerns and to respond appropriately (e.g., 
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noticing that there is smoke in the room and knowing what to do, knowing to look 
both ways before crossing the street and actually doing it before crossing, etc.)? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
17. Compared to non-disabled individuals of the same age, how would you rate this 
client’s ability to understand, remember, and follow a schedule or routine 
independently? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
18. Compared to non-disabled individuals of the same age, how would you rate this 
client’s ability to recognize medical issues and take appropriate action (e.g., applying 
basic first aid to a cut, knowing when to call 911, knowing when to call the doctor 
versus going to the hospital, etc.)? 
 
__ Better/Higher    __ Same       __ Worse/Lower         ___ Don’t Know 
 
Please describe your reason(s) for the answer you gave, including any specific 
examples of problems you have observed in this area: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
Please	answer	the	following	questions	based	on	your	knowledge	of	and/or	
observation	of	the	client.		
 
19.  Does the client typically start a task or project independently and follow it 
through to completion without outside assistance/supervision (e.g., reminders, 
prompts)? 
 
____ Yes    ___ No   ___Don’t Know 
 
If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
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20. Does the client typically listen to, remember, and follow directions given to them 
without outside assistance or supervision (e.g., reminders, prompts)? 
 
____ Yes    ___ No   ___Don’t Know 
 
If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
21. Is the client typically able to break larger tasks or goals into smaller more 
manageable steps without outside assistance/supervision? 
 
____ Yes    ___ No   ___Don’t Know 
 
If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
22. Is the client typically able to sort through information, identify what is important 
and prioritize it (e.g., if they have 20 things to get done, are they typically able to 
determine what really needs to be done now and what can wait until a later time)? 
 
____ Yes    ___ No   ___Don’t Know 
 
If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
23. Did the client have special education services in high school? 
 
____ Yes    ___ No   ___Don’t Know 
 
23a. If yes: 

Did they have their own aide? 
 

____ Yes    ___ No   ___Don’t Know 
  

Did they have speech/language therapy? 
 

____ Yes    ___ No   ___Don’t Know  
 
24. Does the client know all of the steps to do their own laundry (without outside 
assistance or supervision)? 
 
____ Yes    ___ No   ___Don’t Know 
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If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
25. Does the client know how to cook meals for themselves? 
 
____ Yes    ___ No   ___Don’t Know 
 
25a. If yes: 
 Have they ever caught food (or the kitchen on fire)? 
  

____ Yes    ___ No   ___Don’t Know 
 
 Have they ever forgotten that they had food on the stove or in the oven? 

  
____ Yes    ___ No   ___Don’t Know 

 
25b. If NO to Question #25, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
26. Does the client know if they have enough money to make purchases at a store 
(e.g., Can they estimate what their purchases cost before they are given the total by 
the cashier?)? 
 
____ Yes    ___ No   ___Don’t Know 
 
27. Have they ever had to put items back in the store because they did not have 
enough money to pay for what they brought to the checkout? 
 
____ Yes    ___ No   ___Don’t Know 
 
28. Are they able to calculate change on purchases (e.g., Do they know if they are 
getting the right amount of money back)? 
 
____ Yes    ___ No   ___Don’t Know 
 
If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
29. Do they understand the value of money (e.g., that $100 is more valuable than 
$5)? 
____ Yes    ___ No   ___Don’t Know 
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If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
30. In an unfamiliar store/location, do they know how to get assistance in finding an 
item that they are looking for (e.g., a restroom, a certain item to purchase, etc.)? 
 
____ Yes    ___ No   ___Don’t Know 
 
If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
31. Is the client aware of safety issues in crowded public locations (e.g., the 
possibility of theft, knowing to stay alert)? 
 
____ Yes    ___ No   ___Don’t Know 
 
If NO, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
32. Is the client easily manipulated or taken advantage of? 
 
____ Yes    ___ No   ___Don’t Know 
 
If yes, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 
33. Are there any other ways in which you think the client may lack the mental, 
academic, social, personal, conceptual, or practical skills that non-disabled 
individuals of the same age have? If so, please describe: 
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________ 
 

 
             
Signature      Date 



Reprinted with permission from Adam DeFayette; originally adapted from materials by 
Tom Bush. 
 
 You have been asked on behalf of someone you know, a claimant for disability benefits from the 

Social Security Administration, to write a letter about the claimant’s condition that we can submit as 

evidence in the claim.  This memorandum is designed to answer questions people often have about how 

best to prepare such a letter. 

To whom should I address the letter? 

 Address it and send it to me: 

 Adam DeFayette, Esq. 
 Legal Aid Society 
 100 Court Street 
 Plattsburgh, NY 12901 
 
 Write the letter as if you were simply writing an informative letter to a friend telling about the 

claimant’s life.  Please include your address and telephone number in case someone has questions; and 

don’t forget to sign the letter. 

How do I start? 

 A good place to start is by explaining your relationship to the person on whose behalf you are 

writing, how long you’ve known him or her, and how often you get to see or talk with him or her. 

Are there any general guidelines? 

 __ Tell the truth. 

 __ Don’t exaggerate, but don’t minimize the claimant’s difficulties. 

 __ Write from personal knowledge -- your own observations. 

 __ Provide relevant details and examples but don’t ramble.  

[Add this heading and paragraph when dealing with a date last insured problem:] 

Are there any special issues I should look out for? 

 Because of a peculiarity of this case, you need to discuss the claimant’s capacity for doing things 

as it existed on or before date last insured.  Everything you describe should pertain to the period of time 

on or before date last insured.  Also, please note that the claimant alleges that disability began as of 

alleged onset date.  Thus, the most important period of time is between these two dates: alleged onset 

date and date last insured. 
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What is the best approach? 

 Your letter may be most helpful if you describe the side of the claimant’s life you know best.  

Rather than try to do too much, you might pick one or more of the following to write about: 

__ Explain how the claimant has changed since becoming disabled, describing his or her life 

both before and after the disability began. 

__ If you’ve observed the claimant having difficulty performing certain activities, tell about 

these. 

__ Outline the claimant’s limited daily activities. 

__ If the claimant has a physical disability, describe difficulties you’ve observed with sitting, 

standing, walking, lifting, bending, etc. 

__ If the claimant has mental limitations, describe difficulties understanding, remembering 

and carrying out instructions, and in responding appropriately to supervisors, co-workers 

or work pressures, etc.  It helps to include specific examples that you’ve noticed. 

__ Write about things you help the claimant with. 

__ Tell about other things you know the claimant needs help with. 

__ If pain is involved, you may have noticed difficulty concentrating, loss of concentration or 

attention, forgetfulness, a quick temper, avoiding other people, crying spells, or poor 

stress tolerance.  These things often are good measures of how much pain a person has, 

and it is very helpful if people close to the claimant describe these observations in their 

letters. 

__ If the claimant has good days and bad days, describe what the claimant does on a good 

day and what he or she does on a bad day.  Estimate how many times per month the 

claimant has a bad day. 

__ Sometimes a person’s disability is what we call “episodic.”  That is, between episodes the 

claimant is fairly normal; but the episodes are severe enough and frequent enough that 

the person would never be able to hold a job.  If this is the claimant’s problem, you can 

help by describing in detail an episode that you have observed and, if you know, 

estimating how often such episodes occur. 
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__ If you know that the claimant had a hard time trying to work, tell about these problems 

and how the claimant tried to cope. 

Is there anything that I shouldn’t say? 

 As long as you tell the truth, write from personal knowledge and don’t exaggerate the claimant’s 

difficulty, there really is nothing you shouldn’t say.  But here are a few tips: 

__ Unless you have a medical background or have some other reason to know about the 

claimant’s medical condition, don’t write about medical issues.  Leave these for the 

doctors. 

__ Don’t focus on the time when someone was hospitalized.  People often think it is helpful 

to describe how bad things were when someone was hospitalized.  But we have hospital 

records for that; and everyone would agree that a disability benefits claimant cannot work 

while hospitalized.  Instead, we need your help describing the claimant’s life during more 

ordinary times. 

__ Don’t try to play on the sympathy of the judge.  The judge will find the claimant disabled 

based on inability to work, not because the claimant is a nice person or needs money, 

etc. 

__ Don’t write about the claimant’s inability to get a job.  The Social Security Act says that 

the only thing that matters is the claimant’s ability to do a job. 

__  Don’t compare the claimant to others who seem less disabled but get disability benefits.  

Such comparisons don’t help and may even give the wrong impression. 

__ Don’t draw conclusions such as that the claimant can’t work or is disabled.  We’ll let the 

judge draw his or her own conclusions based on the facts and descriptions you provide. 

__ Don’t argue the case.  Leave that to me. 
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