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Standing in Solidarity with Black and Brown Lives
In recent weeks, we all witnessed and
many of us participated in the largest
protest movement in the history of the
country. That this happened during a
pandemic is not coincidence. Police
violence and the health disparities experienced disproportionally by Black
and Brown communities stem from
the same systems of white supremacy
that are deeply imbedded in our culture and institutions. As state coordinators for the Disability Advocacy
Program (DAP), we stand in solidarity
with the Black Lives Matter movement, and all those mourning and protesting the unjust and senseless loss of
Black and Brown lives.
It is on all of us to fight for change.
Here is what we plan to do.
As DAP advocates, interfacing with
the Social Security Administration on
a daily basis, we pledge to oppose the
discriminatory impact of white supremacy that is inherently woven into
Social Security policies.
In working to secure disability benefits for our clients, we pledge to combat the many effects of legalized racial
injustice, including income inequality,
health disparities, and biased adjudication.
The COVID-19 pandemic has revealed in stark terms the health disparities that have always existed in the
communities we serve. These disparities include the higher rates of infec-

tion experienced by Black and Brown
people and higher chance of death –
all incriminating indicators of racial
and economic bias in the quality of
treatment. We pledge to continue
shedding light on these inequities, and
to use evidence of those disparities to
combat the many adversities commonly faced by our clients, particularly
those who are Black and Brown.
We pledge to fight anti-Black and
other forms of bias. We see racism
seep into disability adjudication all the
time. Often it manifests in errors such
as a failure on the part of adjudicators
to understand reasons for a lack of
medical treatment. Other times it is
more pernicious, with throw-away
comments about a person’s life circumstances, often made in a credibility determination, about drug use, socalled “motivation,” limitations that
are “self-imposed,” and other repugnant judgments that reek of anti-Black
and other racial stereotypes.
We pledge to suppor t Black and
Brown voices speaking out against the
impact of these policies on communities of color. As we move forward, we
will echo these voices when planning
policy reform efforts, training, and
litigation.
We pledge to pr ovide cultur ally
competent representation that is sensitive to and responds to the needs of
our clients of color.
(Continued on page 2)

Inside this issue:
Regulations

7

Court decisions

10

Administrative
Decisions

13

Bulletin board

17

End note

19

Disability Law News©
is published four times per year
by:
Empire Justice Center
1 West Main Street, Suite 200
Rochester, NY 14614
Phone: (585) 454-4060
The newsletter is written and
edited by:
Catherine M. Callery, Esq.
Emilia Sicilia, Esq.
Ann Biddle, Esq.
July 2020 issue.
Copyright© 2020,
Empire Justice Center
All rights reserved.
Articles may be reprinted
only with permission
of the authors.
Available online at:

www.empirejustice.org

Disability Law News — July 2020

Page 2

Standing in Solidarity with Black and Brown Lives - Continued
(Continued from page 1)

We pledge to begin examining our own inter nal
policies through an anti-oppression lens and to continue to identify opportunities for Empire Justice staff
of color to have more prominent roles in DAP coordination.

With future hires, we pledge to work with Empire
Justice leadership to look closely at our hiring practices for staff and interns to ensure a process that is
anti-racist and one that increases diversity.
In our role as training providers, we pledge to increase diversity in future training opportunities. We
will improve the representation of people of color
among those planning and presenting future DAP
trainings.

Finally, we pledge to foster inclusivity, dialogue, and
expanded opportunities to collaborate, such as
through the ongoing DAP supervisor forum and other
venues.
There is much work to do. The challenges are substantial, but we are committed to seizing this opportunity for transformative change in the long-term
struggle for justice within the Social Security system.
We look forward to collaborating in this effort with
you.
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SSA’s COVID-19 Response Continues to Evolve
The physical offices of the Social Security Administration (SSA) have remained closed to the public
since March 17, 2020, and for the past four months,
claimants and advocates had adjusted to interacting
with SSA strictly remotely. There have been some
developments with the SSA’s operations since the
initial shutdown. Here are some of the most notable:
Good Cause Policy
After some urging for the agency to formalize its policy of applying liberal good cause during the pandemic, SSA issued Emergency Message (EM) 20010 SEN
REV 3 on June 22nd on the topic. It applies at all levels of SSA.
SSA states the EM is intended to “allow for the extension of automatic good cause.” The actual EM has
not been posted to SSA’s website, but SSA’s communications staff has stated that it reads as follows:
Extend good cause provisions in GN 03101.020
related to the timely filling of applications, the
submission of evidence, appeals, hearings, redeterminations, and continuing disability reviews.
Extend good cause during the pandemic, considering unusual, unexpected, or unavoidable circumstances beyond the claimant’s control that
prevent timely action. Automatically extend these
good cause provisions for information due after
March 1, 2020.
Continuing Disability Reviews (CDRs) and Age-18
Redeterminations
SSA announced that starting May 8, it resumed processing all fully electronic age-18 redeterminations
and medical continuing disability reviews (CDRs). It
will, however, hold any CDR decision that will result
in an adverse action such as cessation.
If an age-18 redetermination or CDR is at the hearing
officer or administrative law judge level but the individual did not timely statutory benefit continuation
(SBC) and wants to do so, the client should call the
field office and request SBC with good cause for late
filing.

Field Offices
SSA recently stated unofficially that there are plans
for staff to return to the field offices on a volunteer
basis by about September with appointment-only
availability to the public.

SSA may be able to schedule an in-office appointment for critical situations that cannot be addressed
online or by telephone. In-person service is by appointment only and for limited, critical situations. If
SSA is requesting that your client send in sensitive
and difficult to replace original documents by mail,
ask SSA to schedule an appointment for the client to
bring the documents in person.
Disability Determination Services
On March 30, 2020, SSA instructed the state Disability Determination Services (DDS) to cancel all scheduled Consultative Examiners (CEs) and not schedule
or reschedule any new CEs until further notice. We
have heard some reports that IMA may be resuming
scheduling in-person CEs.
New York’s Division of Disability Determinations
(DDD) has begun scheduling psychiatric video CEs.
SSA recently revised its POMS on psychiatric video
CEs, POMS DI 22510.012 Use of Video Teleconferencing Technology for Psychiatric and Psychological
Consultative Examinations (April 14, 2020). (See
page 8 of the April 2020 edition of Disability Law
News.) A claimant’s consent is required for a CE to
proceed by video. Video CEs do not involve testing.
The New York City office of DDD has also reopened
and decisions are being issued, sometimes without
follow-up from where they were left off. If you have
cases pending at the DDS level, you should call the
main line of Office of Temporary and Disability Assistance (1-800-522-5511) to be connected with the
assigned analyst on the case.
Resources
The DAP COVID-19 shared Google Drive continues
to be available for you to consult for the latest weekly
summaries and updates. Subscribing to SSA’s Coronavirus website will also enable you to get up-to-date
notifications of changes.
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Stimulus Payments Are Not Reaching Those Who Need Them Most
The economic impact
payments issued under
the CARES Act (also
known as “stimulus
payments”) have
failed to successfully
reach a vast number of
poor and disabled Americans. A recent report by the
Urban Institute found that almost 40% of adults living at or below the federal poverty line had not received their stimulus payment by the end of May.
Black and Latinx people and those living in poverty
were less likely to receive their economic impact
payments than white households and people living
above the federal poverty line.
Advocates and policy experts such as the Center on
Budget Policy and Priorities are calling for aggressive outreach to reach an estimated 12 million nonfilers, including very low-income individuals and
families not included in automatic payments but
whose income is too low to file taxes.
Most of our active DAP clients, who largely rely on
public assistance while their disability claims are
pending, are among this group. Many of your programs are going above and beyond to aid your clients
in finding these benefits.

The IRS initially relied on tax return information for
the 2019 tax year to issue the payments. The agency
subsequently announced a portal through which “non
-filers” can request payments. After pressure from
advocates and other sources, the IRS agreed to automatically process payments for individuals receiving
Supplemental Security Income or Social Security
benefits as of January 1, 2020.
The Center on Budget and Policy Priorities estimated
that 75 percent of eligible non-filers who did not receive payments are eligible for SNAP or Medicaid.
New York’s Office of Temporary and Disability Assistance (OTDA) is engaging in some outreach
through social media and flyers posted in its offices.
Of course, more would be needed to ensure that these
payments are reaching the people who most need
them.
The current deadline for non-filers to use the IRS
portal is October 15, 2020. After this, date, anyone
who missed the deadline or were otherwise excluded
can request a stimulus payment only by filing a tax
return for the 2020 tax return.

Reach Out to Your Public Affairs Specialists
As detailed elsewhere in this newsletter, Social Security Field Office (FOs) and District Offices (DOs) are still
closed, although allegedly staff will meet with claimants and beneficiaries with “critical” needs. Arranging these
meetings may be easier said than done. But there may be ways to reach claims representatives at the DOs and
FOs. You can try contacting the Regional Public Affairs Office by email (ny.rpa@ssa.gov), phone (212-2642500), or fax (833-914-1786), or contact a particular Public Affairs Specialist.
While most of their work involves public education and outreach, the Public Affairs Specialists also can help
with your local field offices. If you are experiencing difficulty reaching a local Social Security office, ask your
Public Affairs Specialist for help. The PA will need your client’s name, phone number, and ZIP Code, with a
brief summary of the issue, which you may send by email. However, DO NOT INCLUDE SOCIAL SECURITY NUMBERS WHEN SENDING AN EMAIL, SINCE EMAIL ISN’T ALWAYS SECURE.


Manhattan, Bronx, Staten Island, Lower Hudson Valley: Shirley Saxton and Vincent Scocozza



Brooklyn, Queens, and Long Island: Shauntel Greene and Nilsa Henriquez



Northern NYS: Elizabeth Pivonka and Ben Stump
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Can SSA Collect from Stimulus Payments?
Much has been written in these pages and elsewhere
about the ins and outs of the CARES Recovery Act
rebates, also known as stimulus payments or economic impact payments. We know these payments will
not count as income in the calculation of a beneficiary’s SSI amount for the month in which it was received (26 U.S.C. § 6409) or be counted as
“resources” for a twelve month period following the
receipt of the funds (26 U.S.C. § 6409).
But can the Social Security Administration (SSA)
seize the economic impact payments, which are considered refundable tax credits, to recover an overpayment? According to research done by Mike Telfer
and Alison Zaloba of the Albany office of the Legal
Aid Society of Northeastern New York, the answer is
no.

An overpayment is the amount of benefits SSA paid
to an individual that was more than the amount the
individual should have received. POMS GN
02201.001(A); see also POMS SI 02201.005(A). SSA
has a number of weapons in its arsenal to collect
overpayments, including by offset of income tax refunds. SSA ordinarily cannot recover an overpayment
from an individual’s tax refunds if the individual is
currently receiving SSI or Social Security benefits. 26
U.S.C. § 6402(d)(3)(A); see also 31 U.S.C. § 3720A
(f)(1); POMS SI 0220.012(A)(3); POMS GN
02201.030(A)(2). SSA can, however, recover an
overpayment from a former recipient of Social Security or SSI benefits.

For former SSI recipients, 31 U.S.C. § 3720A permits
SSA to recover delinquent SSI overpayments from
former SSI recipients by offsetting the individual’s
federal income tax refunds. POMS SI 0220.012(A)
(2). But the CARES Act prevents SSA from recovering SSI overpayments from the stimulus payments.
Even though the stimulus payments are issued by the
Internal Revenue Service, the CARES Act specifically exempts the economic income payments from reduction or offset under 31 U.S.C. § 3720A. P.L. 116136, Mar. 27, 2020, 134 Stat. 281, Sec. 2201(d)(1).
Under the Omnibus Budget Reconciliation Act of
1990, SSA can recover former recipients’ Social Security overpayments by offsetting federal income tax
refunds. POMS GN 02201.030(A)(1). But the
CARES Act also exempts economic impact payments
from reduction or offset pursuant to 26 U.S.C. § 6402
(d). P.L. 116-136, Mar. 27, 2020, 134 Stat. 281, Sec.
2201(d)(2).
Therefore, the payments under the CARES Act cannot be used to recover overpayments from current or
former recipients of SSI and Social Security benefits.
For more information on protecting stimulus payments from other creditors, see this FACT Sheet from
the National Consumer Law Center. And thanks to
Mike and Alison for their helpful research.
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Exclusion of Guam Resident from SSI Program Violates Equal Protection
Recent decisions in two cases are
described as signaling a “sea
change” for access to Supplemental
Security Income (SSI) benefits in
the U.S. territories. SSI is currently
restricted to U.S. citizens living in
the 50 states, the District of Columbia and the Northern Mariana Islands. In addition to Puerto Rico,
other U.S. territories excluded from
SSI are Guam, the U.S. Virgin Islands and American
Samoa. But in the April 2020 edition of this newsletter, we reported an important First Circuit decision in
U.S. v. Vaello-Madero, 956 F.3d 12 (1st Cir. Apr. 10,
2020) finding it unconstitutional for the Social Security Administration (SSA) to deny SSI to otherwise
qualified individuals based on their residence in Puerto Rico.
We reported a similar case pending in the U.S. District Court for the District of Guam, filed by a plaintiff denied SSI based on her residency in that U.S.
territory. On June 19, 2020, the Guam District Court
followed much of the reasoning in the Puerto Rico
decision, V aello-Madero, in finding it unconstitutional for the plaintiff to be excluded from the SSI program based on her residency in Guam. The exclusion
was found to violate the equal protection clause in
making an irrational distinction compared to the eligibility of residents of the Northern Mariana Islands.
Schaller v. U.S. Social Security Admin., et. al., No. 18
-cv-00044)(D. Guam Jun. 19, 2020)(J. TydingcoGatewood).
The Schaller case was filed in Guam by a claimant
whose twin sister in Pennsylvania qualifies for benefits based on the same permanent disability diagnosed
at birth, myotonic dystrophy. In contrast with the
plaintiff’s struggle to support herself and perform activities of daily living, her sister in Pennsylvania is
described as leading a full, independent life despite
her disabling limitations due in part to the income
security provided by SSI. After her mother passed
away, the plaintiff moved to Guam temporarily to live
with a different sister, her legal guardian, and saw her
benefits cease as a result. She moved to Guam permanently in 2008. Her twin sister in Pennsylvania
also sued SSA to be able to visit her family on Guam
for more than 30 days or move to Guam without loss
of her benefits. That case was dismissed by the

District Court for lack of subject matter jurisdiction.
Schaller v. U.S. Social Security Administrative, 2020
WL 956422 (W.D Pa. Mar. 20, 2020).
SSA tried to rely on Califano v. Gautier Torres, 435
U.S. 1 (1978) and Harris v. Rosario, 446 U.S. 651
(1980) to justify the disparate treatment of residents
of Guam. But as in the Vaello-Madero decision, the
Court distinguished Gautier Torres as involving the
right to travel, not an equal protection claim. Harris,
meanwhile, involved block grants and not the discriminatory treatment of residents under SSI.
The inclusion of the Northern Mariana Islands in the
SSI program effectively undercut most of SSA’s arguments for excluding Guam. SSA proffered arguments that could be used to treat a territory differently
compared to the 50 states, but not compared to residents of one territory versus another.
The government relied on Guam tax status to justify
the exclusion. The Schaller Court found it was inconsistent with the status of Northern Mariana Islands,
which also generally did not pay federal income taxes. Schaller at *11. It was also irrational to look to
the significant cost of including Guam, because while
it is a reason to reject a program as a whole, it cannot
justify discriminatory treatment of one group of citizens. Id. at *13. The court also rejected the argument that the expansion would be disruptive to the
economy of Guam.
The Schaller court cited the lower court ruling in
Vaello Madero, to note that U.S. citizens residing in
Guam “are the very essence of a politically powerless
group, with no Presidential nor Congressional vote,
only a non-voting [delegate] representing their interests in Congress.” Id. at *19-20, quoting U.S. v. V aello Madero, 356 F. Supp 3d 208, 214 (D.P.R. 2019),
aff’d 956 F. 3d 12 (1st Cir. 2020).
SSA is now enjoined from excluding the plaintiff,
though not necessarily other Guam residents, from
SSI. An expansion of SSI could affect an estimated
24,000 residents in Guam. An expansion of the SSI
program in Puerto Rico would impact an estimated
700,000 residents. It is not clear at this time if SSA is
appealing either of these decisions.
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Regulations
New SSP Regulations Proposed
In October 2014, New York took over the administration of its State Supplement Program (SSP) from the
Social Security Administration (SSA). SSP payments
are supplements to Supplemental Security Income
(SSI) benefits that only a few states have opted to
make. Prior to 2014, New York paid SSA to process
and issue the extra payments, which in New York are
either $23 or $87 extra each month for individuals,
and $46 or $104 for couples, depending on living arrangements. Details and concerns about the state
take-over were reported in earlier editions of this
newsletter.
At the time of the state take-over, New York’s Office
of Temporary and Disability Assistance (OTDA)
issued regulations at 18 NYCRR Subpart 398-1 governing its administration of SSP. It also issued 14
ADM-07: "State Administration of SSI State Supplement Program (SSP)," intended to provide local social services departments with an “overview” of the
SSP and to highlight changes caused by the change in
administration.

On July 1, 2020, OTDA published proposed amendments to its SSP regulations in the NYS Register. The
proposed amendments make a number of so-called
“clarifying” revisions, some more substantive than
others. Of significance is OTDA’s “clarifying” revision requiring an individual or couple to be in active
receipt of SSI benefits to be eligible for SSP – including retroactive SSP payments.
Why is this change significant? Among other things,
it will preclude the receipt of retroactive benefits for a
subset of potential SSP recipients – and will undo the
work of several advocates who have labored to secure
retroactive benefits due those recipients. The subset
includes those individuals or couples who would only
be eligible for SSP benefits during their five-month
waiting period for Title II benefits.
Many disability claimants apply for both Title II - or
Disability Insurance benefits - and SSI. If both SSI

and SSDI claims are approved, depending on the established onset date, the beneficiary may be subject to
a five-month waiting period before receipt of the first
payment of SSDI, pursuant to 20 C.F.R. § 404.315.
During this five-month waiting period, many claimants are eligible to receive SSI benefits, which are not
subject to a waiting period. Pursuant to 18 NYCRR
398-4.1 (c) and (d), eligibility for SSP benefits also
begins on the SSI onset date, and SSP benefits are
payable as of the month that SSI payments begin. But
some of these claimants will no longer be eligible for
SSI or SSP payments once their Title II benefits begin
if their Primary Insurance Amount (PIA) is higher
than the SSI Federal Benefit Rate plus the SSP
amount.
Because of appeals and delays in the administrative
process, these claimants are often not advised of their
eligibility for SSDI until well after the five-month
SSDI waiting period has run, Thus, a beneficiary will
begin receiving SSDI benefits upon approval, while
the five months of SSI to which they may be entitled
is paid by the Social Security Administration as a retroactive benefit for a closed period. By the time these
claimants receive notice of approval, they are ineligible for SSP, because they are no longer eligible for
SSI. During the five-month waiting period, however,
the claimants met the eligibility requirement for SSP,
pursuant to 18 NYCRR 398-4.2 (a) and (b), because
the claimant was 1) eligible to receive SSI benefits; 2)
had monthly countable income less than the State
standard of need; and 3) lived in New York State with
the intention of making his or her home in New York
State. Thus, these claimants should be entitled to receive SSP benefits for the five-month period for
which they only received SSI benefits. And previous
to the New York take-over of SSP, they would have
received retroactive SSP benefits along with their retroactive SSI.
But OTDA interpreted its regulations to preclude the
payment of these retroactive SSP benefits, claiming
(Continued on page 8)
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New POMS Issued on DHO Procedures
New York’s Disability Determination Services (DSS)
– know in New York as the Division of Disability
Determinations (DDD) - has not been holding reconsideration hearings on Continuing Disability Review
(CDR) cases or Age 18 Reviews since the pandemic
began in March 2020. The Social Security (SSA),
however, has been busy revising its guidelines for
Disability Hearing procedures, "part of an ongoing
rewrite of the Program Operations Manual System
(POMS) sections related to disability case processing
at the disability hearing unit." See Transmittal Sheet
DI 33015 TN 14.

The POMS spell out in great detail how the DHO
should conduct these hearings, proving a script for the
proceedings. It should be essential reading for advocates appearing at these Disability Hearing Unit
(DHU) proceedings.

Thanks to Paul Ryther for alerting us to these revisions.

POMS § DI 33015.015 was revised on June 29th and
July 9th to allow (or at least not preclude) beneficiaries or representatives from recording the hearings.
Advocates will recall that these hearings are informal
and there is no official recording of the hearings. But
the POMS now provide that in addition to recordings
by beneficiaries, “occasionally, the DHO [Disability
Hearing Officer] may wish to make an unofficial recording of a hearing. The DHO must obtain the consent of the beneficiary (or recipient) and appointed
representative prior to making the recording.” If a
recording is made, the DHO must state, at the commencement of the audio recording, that he or she is
making an unofficial recording of the proceedings,
which will not become part of the record.

New SSP Regulations Proposed - Continued
(Continued from page 7)

that no retroactive payments could be made to individuals or couples not currently receiving SSP. Advocates challenged OTDA’s interpretation of its regulations and prevailed at fair hearings and in court after
OTDA refused to implement the fair hearing decisions. Now OTDA is attempting to thwart these decisions by amending its regulations to reinforce that no
retroactive payments can be made to anyone who is
not a current SSP recipient. And to get around the
decisions that recognized the timing logistics, the proposed regulations further define “active receipt” of
SSI benefits as of the time the relevant Socials Security Administration (SSA) electronic data file is transmitted to New York via the State Data Exchange
(SDX).

Other revisions propose that SSP benefits will not be
issued to deceased beneficiaries or their heirs or debtors, including congregate care facilities where they
may have lived. Additionally, in determining the living arrangements upon which payments are based,
information on family composition in the Supplemental Nutrition Assistance Program (SNAP) record
will take precedence. And SSP recipients will have to
respond to OTDA requests for information/
documentation within ten rather than thirty days.
Comments on these proposed regulations are due on
August 28. 2020. Empire Justice and others will be
reviewing these proposed regulations in detail and
submitting comments. Please let us know your suggestions for comments.
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ABLE POMS Revised
Congress established ABLE accounts (Achieving a
Better Life Experience) in 2014 as tax-advantaged
savings accounts for eligible individuals to save money that could be used to pay for qualified disability
expenses without jeopardizing eligibility for various
government assistance programs. In the October
2017 edition of the Disability Law News, we outlined
the provisions of ABLE (Achieving a Better Life Experience) accounts, which are available to New York
residents. The Social Security Administration (SSA)
issued clarifying POMS in 2018, which we described
in our May 2018 edition.

In particular, the new guidance clarifies that food
purchased with an ABLE account’s proceeds can be a
qualified disability expense. The distribution from
the ABLE account, to the extent used to purchase
food, will not be considered in kind support and
maintenance (ISM) and therefore will not place the
individual in excess of the SSI income limit. The
ABLE account beneficiary will not be disqualified
from SSI benefits or be subject to a reduction of the
SSI benefit amount due ISM.

In March 2020, SSA revised POMS SI 01130.740
governing ABLE accounts. The new provisions provide additional information to adjudicators about the
types of expenses on which an ABLE account’s proceeds can be spent while still retaining the qualified
disabled beneficiary’s eligibility for Medicaid and
other means-tested public benefits, like Supplemental
Security Income (SSI), Section 8 housing benefits,
heating assistance (LIHEAP), and food stamps
(Supplemental Nutritional Assistance Program
(SNAP)).

More SSA Listings Extended
In the last edition of this newsletter, we reported that the Social Security Administration (SSA) had extended its
listings for Special Senses and Speech, Hematological Disorders, and Congenital Disorders That Affect Multiple Body Systems. In May, SSA announced it is extending three more listings: Low Birth Weight and Failure to
Thrive, Endocrine Disorders, and Cancer (Malignant Neoplastic Diseases). These listings, which were due to
expire in June and July, have been extended without changes until August 12, 2022.

Contact Us!
Advocates can contact the DAP Support attorneys at:
Kate Callery: (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org
Emilia Sicilia: (914) 595-0910 ext. 104, esicilia@empirejustice.org
Ann Biddle: (347) 592-2214, abiddle@lsnyc.org
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Court Decisions
Second Circuit Remands for New Evidence
Advocates are often frustrated by the Appeals Council’s failure to consider evidence submitted to the Appeals Council as new and material evidence, per 20
C.F.R. §§ 404.970 & 1470. It appears the Court of
Appeals for the Second Circuit was also frustrated by
the Appeals Council’s refusal to consider new evidence that predated the Administrative Law Judge’s
(ALJ’s) decision showing the plaintiff needed home
care for help with all her activities of daily living. The
Court was also troubled by the ALJ’s oversight of
new evidence presented at the hearing demonstrating
the plaintiff’s condition had significantly worsened
between the time of her application and the ALJ hearing.

Although the pro se plaintiff raised this argument for
the first time on appeal, the court reached the merits
to avoid manifest injustice. The court also found the
ALJ had failed in his affirmative duty to develop the
record, especially where plaintiff’s attorney at the
time of the hearing had informed the ALJ that the
plaintiff had significant changes in her condition and
was receiving at-home medical care because of her
functional limitations. Blash v. Commissioner of Soc.
Sec., --- F. App’x ---, 2020 WL 2517062 (2d Cir.
May 18, 2020).

Is SSA Unconstitutional?
Two years, we asked whether Administrative Law
Judges (ALJs) were constitutionally appointed, following the Supreme Court’s decision in Lucia v. Securities and Exchange Commission, 138 S.Ct. 2044
(2018). Lucia found the SEC ALJs unconstitutional
under the Appointments Clause of the U.S. Constitution. Although the Court did not rule on the validity
of SSA ALJs, SSA ultimately reappointed all its ALJs
and issued Social Security Ruling (SSR) 19-2p,
which addressed pending cases decided before the
reappointments. There have been a number of legal
challenges to decisions rendered by ALJs before reappointment. And the issue continues to be litigated.
See the July 2018, April 2019, and January 2020 editions of this newsletter for more on Lucia and its aftermath.
Now the Supreme Court’s decision in Seila Law LLC
v. Consumer Financial Protection Board, --- Sup. Ct.
---, 2020 WL 3492641 (June 29, 2020), raises the
specter of whether SSA Commissioner Andrew
Saul’s appointment is constitutional. In Seila Law, a
divided court found the restrictions Congress had
placed on the President’s ability to remove the Director of the CFPB were unconstitutional. The Director,

like the Commissioner of SSA, could only be removed for cause, rather than at the will of the President. Chief Justice John Roberts, writing for the majority, ruled removal for cause should be limited to
multimember bodies or inferior officers, and not to a
single head of an agency such as the CFPB.
Chief Justice Roberts distinguished the CFPB from
other agencies led by a single administrator, claiming
other agency heads do not have the regulatory and
enforcement authority comparable to the CFPB. But
Justice Kagan’s dissenting opinion, joined by Justices
Ginsburg, Sotomayor, and Breyer, pointed out that
SSA and at least three other agencies have structures
similar to the CFPB. There is an argument that the
creation of Social Security Advisory Board (SSAB) at
the same time Congress established SSA as an independent agency protects SSA from the strictures of
the Court’s Seila Law decision. But the question of
whether decisions issued in the name of the Commissioner by ALJs and the Appeals Council are valid will
likely be litigated. As with practices developed after
Lucia, advocates should consider raising the validity
of current decisions at hearings and at the Appeals
Council.
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Magistrate Finds “Check-Box” MSS Entitled To Weight
Most of us are delighted to get any kind of Medical
Source Statement (MSS) from our clients’ treatment
providers, even ones that involve “checking off” boxes. But we are also frustrated by the cavalier attitude
with which many Administrative Law Judges (ALJs)
treat these assessments. Mary Grace Ferrone, a disability attorney with Legal Services of the Hudson
Valley, recently convinced a U.S. Magistrate Judge
that such an assessment should have been accorded
more weight than the ALJ gave it.

The court further found the ALJ erred by failing to
identify what weight he gave the treating source opinion, effectively rejecting it by stating he did not give
it significant weight. The ALJ also erred by failing to
state what weight he gave the opinion of the consultative examiner; he simply said he gave it greater
weight than that of the treating source. The Magistrate
Judge aptly pointed out that reasoning meant the ALJ
actually accorded the consultative examiner’s greater
weight than none!

U.S Magistrate Judge Kevin Nathaniel Fox agreed
with Mary Grace, who argued in U.S. District Court
that the ALJ erred in rejecting the treating source
opinion that gave her client significant limitations.
The judge noted the Social Security Administration
(SSA) does not prescribe any particular format in
which opinions must be produced. “Thus, the ‘check
off’ format with no reference to underlying clinical
observations,” was not a good reason not to give controlling weight to the treating source. The ALJ had
rejected the opinion in a conclusory fashion as not
consistent with the mental health treatment notes,
without identifying any inconsistent treatment notes.

Because the ALJ committed legal error by failing to
properly apply the treating physician rule, the court
found the ALJ’s resulting residual functional capacity
(RFC) was not supported by substantial evidence.
Note that this claim was filed prior to the date –
March 27, 2017 – the new opinion evidence regulations went into effect, so it was decided under 20
C.F.R. §416.927.

The Magistrate criticized the ALJ’s “circular reasoning.” The ALJ rejected the opinion because it was in
“check off” format without reference to underlying
clinical observations, at the same as rejecting it because it was not consistent with mental health treatment notes. The court found that having failed to
identify the mental health notes inconsistent with the
opinion, the ALJ also failed to give good reasons for
not according the opinion controlling weight.

Congratulations to Mary Grace on this nice victory.
The U.S. District Court Judge’s decision approving
the Magistrate Judge’s Report and Recommendation
and remanding the claim for further proceedings is at
Brown v. Commissioner of Social Security, 2020 WL
3893252 (S.D.N.Y. July 7, 2020).
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Settlement Reached in Early-Deposit Case
Plaintiffs in Ershteyn v. Saul have reached a settlement. The case, filed in 2018 in the U.S. District
Court for the Eastern District of New York, challenged the Social Security Administration’s (SSA’s)
improper calculation of resources during months in
which it makes an early deposit of Supplemental Security Income (SSI) benefits.
The settlement provides for a technological fix that
would allow SSA to properly exclude early-deposited
benefits when it determines a recipient’s assets. Normally, SSA deposits benefits on the first of the
month. Four times per year, when the first of the
month falls on a weekend or holiday, SSA deposits
benefits on the last business day before the first of the
month. When SSA then checks the recipient’s assets
on the first of the month, the agency is not supposed
to count those early deposited benefits as assets; rather, those benefits are income for that month. SSA,
however, routinely did count these benefits as assets,
and as a result people were terminated from SSI when
they were still eligible. In many cases they were also
found to be overpaid for months when they were not
actually over-resourced.

Plaintiffs entered a settlement that requires SSA to
create a hard-stop that will be triggered whenever its
staff does not manually handle cases correctly. Once
the hard-stop is triggered, the worker cannot move the
case forward through the system until he or she goes
back and properly accounts for the early-deposited
benefits. SSA is also providing additional trainings,
and making it easier for its workers to find a screen
on their computers listing the early deposit months.
This fix will be implemented nationally, and will be
done by October 30, 2020.
Congratulations to plaintiffs’ counsel, NYLAG, on
this great result!

SSA Issues New Benefits Verification Letter
The Social Security Administration (SSA) has announced it will soon be providing a new standardized Benefit
Verification letter. The new standard letter will be phased-in over the summer. The same letter will be provided whether requested through a my Social Security account, the 800-number, or from a local office.
The benefit verification letter can be used as proof of:








Income, if applying for a loan or mortgage;
Income for assisted housing or other state or local benefits;
Current Medicare health insurance coverage;
Retirement status;
Disability; and
Age.

People who do not currently receive Social Security benefits can use their Benefit Verification letter as proof
that they do not receive benefits. They can also use it as proof that they do or do not have a pending application
for benefits.
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Administrative Decisions
Creative Cross-Examination Pays Off
Mike Telfer, an attorney in the Albany office of the
Legal Aid Society of Northeastern New York, is
never one to shy away from challenging crossexaminations. He successfully represented a client at
a hearing in March 2020 at which he got to take on
both a psychologist Medical Expert (ME) and a
Vocational Expert (VE).
Based on the ME’s testimony as to the claimant’s
limitations, Mike had little doubt the Administrative
Law Judge (ALJ) would have issued an unfavorable
decision. Undaunted, Mike asked the ME a number
of questions. Had he reviewed the other opinions in
the file? Did he agree with the other opinion evidence of record? Was he was aware the client lived
in a certified apartment program where she received
various skills training? Mike made sure the ME knew
the claimant lived in a congregate care setting. He
also described the client’s IQ scores and her school
records to the ME as it appeared the ME was not
given access to the E exhibits.

Based on Mike’s cross-examination, the ME agreed
that the evidence of record supported a limitation due
to the client’s need for occasional redirection during
the workday. Based on that limitation, along with off
-task restrictions and absences, the VE testified there
would be no jobs she could perform. Although the
ALJ did not include off task and absences in his ultimate RFC finding, he did include the limitation that
Mike had elicited from the ME. As a result, the ALJ
issued a fully favorable decision. As a bonus, Mike
convinced the ALJ to reopen the claimant’s earlier
SSI and Childhood Disability Benefits claims, which
had been denied initially but within 12 months of the
current SSI application. See 20 C.F.R. §§ 404.988 &
416.1488.
Congratulations to Mike for his creative – and persistent – advocacy.

Alleged Scammers Arraigned
Who among us has not received at least one call claiming to be from the Social Security Administration (SSA) alerting us – or threatening us – because our Social
Security number has allegedly been linked to a crime? Our Social Security number
will be suspended, or worse. The goal of course is to scare us into sharing personal
information with the scammers.
Apparently, a husband and wife team from Lexington, South Carolina, scared at
least 24 victims into sharing personal information and defrauded them out of over $400,000. According to a
press release from SSA’s Office of the Inspector General (OIG), the couple was arraigned and charged with federal charges of conspiracy to commit money laundering. They are allegedly part of a network based in India
involving call centers posing as government officials.
The Commissioner of Social Security Andrew Saul encourages recipients of these phone calls to resist giving
out personal information and go online to oig.ssa.gov to report the calls.
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NOSSCR Publishes SSA’s Administrative Message on Trauma
NOSSCR recently obtained through a Freedom of
Information Act (FOIA) request and shared with its
members the Social Security Administration (SSA’s)
Administrative Message AM-17049 on the subject of
Post-Traumatic Stress Disorder (PTSD). AM-17049
was originally issued by SSA on August 22, 2017,
but the agency made available to the public only a
one-page summary. The full content is available at:
https://empirejustice.org/wp-content/
uploads/2020/07/AM-17049-PTSD.pdf
Advocates had previously urged the agency to issue a
ruling on the topic of trauma. SSA staff informed
advocates that it would issue only a desk guide. This
AM followed but was not published.
The AM is in fact quite helpful and addresses many
of the challenges confronted in developing a case involving trauma. There are a number of important
aspects that could be useful to cite in our advocacy,
for example:











PTSD can have disparate impacts, with great
variation in onset, duration and severity of
symptoms.
Symptoms may improve or re-occur, or exacerbate in response to a triggering event.
A characteristic of trauma that can complicate
adjudication are the “feelings of anxiousness,
shame, fear, or guilt” that make it difficult to
discuss the trauma “let alone seek treatment.”
There are high rates of comorbidity with other disorders, most commonly depressive, bipolar, anxiety and substance use disorders. In
young children, common comorbidities are
oppositional defiant and separation anxiety
disorders.
The subjective nature of the trauma is emphasized, and the AM notes that it is not the
event that is disabling, but how the person
experiences it.
PTSD can involve multiple traumatic events.

There is a discussion of steps to take to evaluate a
claim when treatment is scant or sporadic. Adjudicators are instructed to remember:



PTSD could be present despite an absence of
evidence;
Allegations must not be discounted based on






treatment or symptoms that are delayed after
the traumatic event;
With medical documentation, “inconsistency
is common, given that people with PTSD
may not report the traumatic event to every
provider, or each provider may not provide an
identical account of the claimant’s statements”…[t]he fact that a claimant discloses
symptoms of PTSD to one provider and not
to another does not necessarily reflect an inconsistency with the claimant’s self-report”;
SSA will resolve an inconsistency “when it is
material to the disability”;
The claimant’s medical source is “generally
the preferred CE provider…[t]his policy is
especially important in claims involving trauma or stress-related disorders, as people with
these disorders may be particularly reluctant
to discuss the traumatic event…with an unfamiliar CE provider.”

The importance and value of lay evidence is emphasized. Since it is common for a person to be reluctant
to discuss trauma, non-medical sources are sometimes in a better position to observe the claimant and
provide information about their functioning.
One of the most notable instructions concerns Drug
Addiction and Alcoholism (DAA), a frequent complication in cases involving trauma. DAA is noted as co
-occurring often. The AM urges “caution when evaluating the effects of DAA in relation to PTSD.” It
mentions the evaluation of schizophrenia, for which
SSA previously issued a separate AM with similar
language. See AM 12048. The PTSD AM 17-049
addresses specifically the dilemma faced in cases
where there the symptoms of DAA and the disorder
are intermingled: “When it is not possible to separate
the mental restrictions of DAA from the mental restrictions of PTSD, a finding of “not material” is appropriate.” The AM cross-references Social Security
Ruling (SSR) 13-2p and POMS DI 90070.041 on
evaluating materiality in DAA claims.
The retention date of this AM is September 22, 2020.
Since it is not public, it may not be readily known if
the date is extended. We will keep you posted of any
developments. In the meantime, please let us know if
you have the opportunity to cite this AM in your advocacy.
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Still on the Phone?
Soon after the beginning of the COVID-19 Pandemic
in March, the Social Security Administration (SSA)
switched to holding Administrative Law Judge (ALJ)
hearings exclusively by telephone. While rumors fly
as to how long the Office of Hearing Operations
(OHO) will function on this limited basis, it seems
clear there will be no in-person hearings at least
through the end of August, and possibly longer.
Although SSA has stated these telephone hearings are
not mandatory, advocates report increased pressure
from OHO to accept the telephone option rather than
a postponement for an indefinite amount of time.
Even claimant and advocates who have already declined the telephone option report being contacted by
OHO with, in essence, a How About Now plea?
OHO staff is also pressuring claimants to waive the
75-day notice requirement. Presumably as OHOs are
trying to fill available hearing slots, hearings are being scheduled in case where hearings were requested
very recently.

In the meantime, following a series of DAP Task
Force meetings around the state, advocates developed
a checklist of considerations, including guidance for
whether to accept the telephone option and tips for
proceeding with telephone hearings. Bear in mind in
all these discussions with your clients, it is the claimant who has the right to decide whether to proceed
with a telephone hearing. The checklist is available,
along with other COVID-related SSA status summaries, on the Google drive Empire Justice has established to help DAP advocates keep up to date. Watch
for our weekly updates on what’s happening – or not
– at SSA Field Offices, Division of Disability Determinations (DDD), OHO, the Appeals Council and
more.

Despite OHO pressure, claimants still have the option
to decline telephone hearings. Obviously more and
more claimants, as they wait longer and longer, are
reconsidering the option. But even those who continue to refuse still retain their right to an in-person
hearing. The National Organization of Social Security Claimants’ Representatives (NOSSCR) recently
reached out to SSA reiterating that the current exclusive use of telephone hearings must be limited to the
Pandemic and cannot become permanent.

Appeals Council Fax Update
Did you know the Appeals Council has an ombudsperson? Some of us remember that role being filled in the
distant past. The Appeals Council did not officially name a replacement when the former ombudsperson retired.
Instead we were referred to the Appeals Council’s Congressional and Public Affairs Branch (CPAB).
Apparently, the Appeals Council continued to maintain its ombudsman fax machine, which now has a new toll
free number (833-769-0254). Operations Analyst Monica Graham will remain our contact person. She can be
reached at (703) 605-8000 and toll free at (877) 670-2722 or by fax at (833) 769-0254.
A recent Social Security Administration (SSA) communication also reminds us the Appeals Council has transitioned to a desktop faxing system – all faxes are now received electronically.
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When Will SSA Offices Reopen?
The Social Security Administration’s (SSA’s) field
and hearing offices have been closed to the public
since the beginning of the COVID-19 Pandemic in
March. Although SSA announced in March it was
halting work on certain workloads, including most
non-disability issues, it appears work may be starting
up in some of these areas. Also, the Division of Disability Determinations (DDD) is scheduling consultative examinations again. And SSA has acknowledged on its COVID-19 webpage that it will schedule
limited in-person appointments at the Field Offices
for critical situations. The Empire Justice Center has
been sharing weekly COVID-related updates SSA
status summaries, which can be found on our Google
drive.
But as other federal agencies begin to announce reopening plans, SSA has yet to indicate when it will
reopen to the public. Neither SSA employees nor the
unions that represent them have been informed of any
reopening plans. As noted above, some employees
have been asked to return to offices to help with mail
and other emergency situations.

So what have SSA employees been doing while
working remotely? According to recent statistics, the
Appeals Council issued a record number of dispositions in April, May, and June 2020, and brought its
pending number down to 85,712 from 121,308 in
March. Additional SSA data shows NYS DDD, on
the other hand, received almost 4,000 fewer claims in
April 2020 compared to April 2019. It allowed, however, 61.6% of those claims in April 2020 as opposed
to 42% in April 2019. And although it saw fewer
reconsideration requests in April 2020 (639) than
April 2019 (2,423), it approved 40.6% compared
with only 14.3% in April 2019. How about the
ALJs? Per SSA year-to -date SSA hearing decision
data, 337,527 decisions have been issued in the first
two quarters of the Fiscal Year, compared with
793,863 for the full FY 2019.

Union officials report that SSA employees have been
highly productive while working remotely, and are
advocating that they should be allowed to continue to
telework for the foreseeable future. Ralph de Juliis,
president of Council 220 of the American Federation
of Government Employees, told Bloomberg News
back in May that a permanent move to telework
would enable a better distribution of workloads.

Send Us Your Decisions!
Have you had a recent ALJ or court decision that you would like to see reported in an upcoming issue of the
Disability Law News?
We would love to hear from you!
Contact Kate Callery, kcallery@empirejustice.org or Emilia Sicilia, esicilia@empirejustice.org
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Bulletin Board
This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court
and the United States Court of Appeals for the Second Circuit. These summaries, as well as earlier decisions, are also
available at https://empirejustice.org/wp-content/uploads/2020/07/Recent-2d-Circuit-Decisions-July-2020.pdf.
Synopses of non-precedential summary orders issued by the Second Circuit are available at: https://empirejustice.org/
wp-content/uploads/2020/07/2d-Circuit-Summaries-July-2020.pdf.
We will continue to write more detailed articles about significant decisions as they are issued by these and other
Courts, but we hope that these lists will help advocates gain an overview of the body of recent judicial decisions that
are important in our judicial circuit.

Supreme Court Decisions
Smith v. Berryhill, 139 S.Ct. 1765 (2019)
The Supreme Court held that an Appeals Council dismissal
of a request for review is a final decision subject to judicial
review. The Court unanimously held that where the
Appeals Council has dismissed a request for review as
untimely after a claimant has obtained a hearing from an
ALJ on the merits, the dismissal qualifies as a “final decision . . . made after a hearing” within the meaning of 42
U.S.C § 405(g). It distinguished its earlier ruling in Califano v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192
(1977), by emphasizing that as opposed to the denial of a
request for reopening in Sanders, there had been a decision
by an ALJ on the merits of the plaintiff’s claim.
Biestek v. Berryhill, 139 S.Ct. 1148 (2019)
In a 6-3 decision, the Court declined to adopt a categorical
rule that a vocational expert’s supporting data must be provided in order for the testimony to constitute substantial
evidence. But the majority acknowledged that in some
cases it may be possible to draw an adverse inference
against a VE who refuses to provide supporting data.
Barnhart v. Thomas, 124 S. Ct. 376 (2003)
The Supreme Court upheld SSA’s determination that it can
find a claimant not disabled at Step Four of the sequential
evaluation without investigation whether her past relevant
work actually exists in significant numbers in the national
economy. A unanimous Court deferred to the Commissioner’s interpretation that an ability to return to past relevant work can be the basis for a denial, even if the job is
now obsolete and the claimant could otherwise prevail at
Step Five (the “grids”). Adopted by SSA as AR 05-1c.
Barnhart v. Walton, 122 S. Ct. 1265 (2002)
The Supreme Court affirmed SSA’s policy of denying SSD

and SSI benefits to claimants who return to work and engage in substantial gainful activity (SGA) prior to adjudication of disability within 12 months of onset of disability.
The unanimous decision held that the 12-month durational
requirement applies to the inability to engage in SGA as
well as the underlying impairment itself.
Sims v. Apfel, 120 S. Ct. 2080 (2000)
The Supreme Court held that a Social Security or SSI
claimant need not raise an issue before the Appeals Council in order to assert the issue in District Court. The Supreme Court explicitly limited its holding to failure to
“exhaust” an issue with the Appeals Council and left open
the possibility that one might be precluded from raising an
issue.
Forney v. Apfel, 118 S. Ct. 1984 (1998)
The Supreme Court finally held that individual disability
claimants, like the government, can appeal from District
Court remand orders. In Sullivan v. Finkelstein, the Supreme Court held that remand orders under 42 U.S.C. 405
(g) can constitute final judgments which are appealable to
circuit courts. In that case the government was appealing
the remand order.
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Second Circuit Decisions
Sczepanski v. Saul, 946 F.3d 152 (2d Cir. Jan. 7, 2020)

Greek v. Colvin, 802 F.3d 370 (2d Cir 2015)

The court held that ability to complete work during the
probationary period is relevant to a disability claim. It remanded for further proceedings at Step five of the Sequential Evaluation to determine whether the claimant could
perform work as required during the probationary period,
including meeting the levels for absenteeism tolerated by
the employer.

The court remanded for clarification of the treating
source’s opinion, particularly as to the claimant’s ability to
perform postural activities. The doctor had also opined that
Mr. Greek would likely be absent from work more than
four days a month as a result of his impairments. Since a
vocational expert testified there were no jobs Mr. Greek
could perform if he had to miss four or more days of work
a month, the court found the ALJ’s error misapplication of
the factors in the treating physician regulations was not
harmless. "After all, SSA's regulations provide a very specific process for evaluating a treating physician's opinion
and instruct ALJs to give such opinions 'controlling
weight' in all but a limited range of circumstances. See 20
C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at
128." (Emphasis supplied.)

Estrella v. Berryhill, 925 F .3d 90 (2d Cir. 2019),
The Court of Appeals endorsed in strong terms the value of
treating source evidence and affirmed its prior treating
physician rule cases. The court faulted the ALJ for failing
to consider explicitly the Burgess factors incorporated into
the former opinion evidence regulations, which were replaced in 2017 by 20 C.F.R. §§ 404.1520c(a) & 416.920c
(a). The new regulations were not considered by the court.

Lockwood v. Comm’r of SSA, 914 F.3d 87 (2d Cir. 2019)
The Court of Appeals remanded because the ALJ had not
met his affirmative obligation under SSR 00-4p to inquire
about any possible or apparent conflicts between vocational testimony and the Dictionary of Occupational Titles
(DOT). The court found the ALJ did not meet his burden
simply by asking the vocational expert if her testimony
was consistent, especially where the ALJ found the plaintiff could not reach overhead, but the three jobs to which
the VE testified all required frequent or occasional reaching.

McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014)

The Court of Appeals for the Second Circuit found the
ALJ’s failure to incorporate all of the plaintiff’s nonexertional limitations explicitly into the residual functional
capacity (RCF) formulation or the hypothetical question
posed to the vocational expert (VE) was harmless error.
The court ruled that “an ALJ's hypothetical should explicitly incorporate any limitations in concentration, persistence,
and pace.” 758 F.3d at 152. But in this case, the evidence
demonstrated the plaintiff could engage in simple, routine
tasks, low stress tasks despite limits in concentration, persistence, and pace; the hypothetical thus implicitly incorporated those limitations. The court also held that the
ALJ’s decision was not internally inconsistent simply because he concluded that the same impairments he had
found severe at Step two were not ultimately disabling.

Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015)
The Court of Appeals remanded for consideration of a
retrospective medical opinion from a treating physician
submitted to the Appeals Council, citing Perez v. Chater,
77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not
supported by substantial evidence in light of the new and
material medical opinion from the treating physician that
the plaintiff would likely miss four days of work per
month. Since the vocational expert had testified a claimant
who would be absent that frequently would be unable to
work, the physician’s opinion, if credited, would suffice to
support a determination of disability. The court also faulted the district court for identifying gaps in the treating physician’s knowledge of the plaintiff’s condition. Citing Burgess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court
reiterated it may not “affirm an administrative action on
grounds different from those considered by the agency.”

Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013)
The Court held the failure to conduct a function-byfunction analysis at Step four of the Sequential Evaluation
is not a per se ground for remand. In affirming the decision of the district court, the Court ruled that despite the
requirement of Social Security Ruling (SSR) 96-8p, it was
joining other circuits in declining to adopt a per se rule that
the functions referred to in the SSR must be addressed
explicitly.
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End Note
Are You a Good Listener?
Many of us have learned the standard of good listening includes not talking while others are speaking,
letting others know you are listening through your
facial expressions and verbal sounds of agreement,
and being able to repeat back what others have said.
But recent management research indicates these
behaviors may fall short.
In fact, analysis of data describing participants in a
development program identified other behaviors that
may characterize good listeners. The four main findings of the research included:





Good listening is more than being silent. Good
listeners will actually periodically ask questions –
but in a constructive manner. The best conversations are active.
Good listening includes interactions that build self
-esteem. Making a conversation a positive experience doesn’t necessarily happen when the listener
is passive - or critical. The listener should create a
safe environment in which issues and differences
can be discussed freely.



Good listening should be a cooperative conversation. Feedback should flow smoothly in both directions. Those identified as poor listeners were
seen as competitive, simply waiting to prepare
their next response. The listener should be trying
to help, not win an argument.



Good listeners make suggestions. Feedback
should be offered in ways the listener can accept
and use to find other paths to consider. Poor listeners were described as those who jumped in too
soon to try to solve a problem. Probably better not
to be silent for the whole conversation and then
offer a suggestion, and definitely better not to be
combative or critical and then try to give advice.

Not all conversations require the same level of listening, but many could benefit from greater focus and
listening skills. Now we just need to learn to put those
skills into practice on Zoom!

