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SUMMARY 

 Empire Justice Center is a statewide legal services and advocacy organization for low-income 
and marginalized people with offices in Albany, Rochester, Westchester and Long Island. We provide 
support and training to legal services and other community-based organizations, undertake policy 
research and analysis, and engage in legislative and administrative advocacy. We also represent low 
income individuals, as well as classes of New Yorkers in a wide range of poverty law areas including 
health, public assistance, domestic violence and Social Security benefits. 

 This testimony focuses on the impact of COVID-19 on lending in minority businesses 
communities using the Rochester metropolitan area as an example, and on the impact on minority 
homeowners struggling to cope with foreclosure.   

 For all of New York’s small businesses to succeed, no matter their size, sector or geographic 
area, they need access to affordable, responsible credit and lenders who understand their local market.   
In the Rochester metropolitan area, prior to the pandemic, lending to micro or small businesses owned 
by people of color and in communities of color appeared to have been improving.  However, the 
COVID-19 pandemic has disproportionately affected businesses in these communities and is likely to 
change the trajectory of lending in the foreseeable future.  Further, measures designed to help small 
businesses such as the Paycheck Protection Program had serious structural limitations, including its fee 
structure and heavy reliance on prior bank relationships, resulting in businesses of color being left 
behind more often than white-owned businesses.  We conclude the section with a number of 
recommendations including the need to address structural problems in the Paycheck Protection 
Program; to have set asides for Minority/Women-owned Business Enterprises (MWBEs); and the need 
to continuously grow the NY Forward Fund.   

 In the area of homeownership, foreclosures disproportionately impact communities of color.  In 
the year between November 2018 and October 2019, 43% of homeowners served statewide by the 
Homeowner Protection Program (HOPP) grantees were homeowners of color.  For New York City 
alone, 75% of the households served were minority homeowners.  Before the pandemic struck, while 
still high, the delinquency and foreclosure numbers were declining in most regions of New York State. 
Just when we thought we were starting to get a hold of the foreclosure crisis in New York State, the 
problem has erupted anew, and we fear the numbers will be staggeringly greater than even in the years 
following the recession of 2007-2008.  We must resolve to treat mortgage lending and foreclosures as 
civil rights issues by ensuring the comeback after the pandemic is not disproportionately shouldered by 
people in minority communities.   
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Addressing Disparities in Supporting Small and Micro Businesses Owned by People of Color and 
in Communities of Color 

Empire Justice Center compared two sets of data for this testimony to show changes in lending to 
businesses located in communities of color and to smaller businesses.  We compared aggregate small 
business lending in 2018 (which recently became available) to that of 2015 to show increases in 
several aspects of lending: loans in the Rochester NY metropolitan area, loans to businesses with gross 
annual revenues under $1 million (which is a proxy indicator for smaller businesses), loans and dollar 
volume of lending to businesses located in communities of color, and loans and dollar volume of 
lending to smaller businesses located in communities of color.   

We found:  

A. Prior to the Pandemic, Lending to Businesses in Communities of Color in Rochester Improved 
When Looking at Data from 2015 and 2018.   

• The number of small business loans, and the number of loans to smaller businesses, was higher 
in 2018 than 2015, while the dollar volume of lending was smaller in both categories. 

o In 2018, 17,709 small business loans (loans of $1 million or less) were originated in the 
Rochester MSA. This is 13% more than the 15,648 loans made in 2015. These loans in 
2018 totaled more than $748 million, which is 5% less than the $790 million in lending 
in 2015. 

o In 2018, 8,180 loans were made to smaller businesses, those with GAR<$1M, in the 
Rochester MSA. This is 14% more than the 7,153 loans made in 2015. These loans to 
smaller businesses in 2018 totaled almost $232 million, which is 7% less than the 
almost $249 million in lending in 2015. 

• In comparison, both the number of loans and the dollar volume of lending to businesses in 
communities of color (50% or more people of color, all but one of which are in the city of 
Rochester) and to smaller businesses in communities of color were markedly higher in 2018 
than they were in 2015. 

o In 2018, 2,555 small business loans (loans of $1 million or less) were made to 
businesses in Rochester’s communities of color. This is 77% more than the 1,446 loans 
made in 2015. These loans in 2018 totaled more than $117 million, which is 19% more 
than the $99 million in lending in 2015. 

o In 2018, 1,185 loans were made to smaller businesses, those with GAR<$1M, in 
Rochester’s communities of color. This is 97% more than the 602 loans made here in 
2015. These loans totaled over $32 million in 2018, which is 33% more than the $24 
million in lending in 2015. 
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• The greater increases in lending in communities of color from 2015 to 2018 than in the 
Rochester MSA as a whole means that communities of color had higher proportions of the 
Rochester area’s small business lending in 2018 than in 2015. 

o Businesses in communities of color obtained 14% of the Rochester area’s 17,709 small 
business loans and 16% of its $748 million in lending in 2018, compared to 9% of the 
loans and 12% of the dollar volume of lending in 2015. 

o Smaller businesses (those with GAR<$1M) in communities of color obtained 7% of the 
17,709 loans originated in the Rochester MSA and 4% of the $748 million in lending in 
2018, compared to 4% of the loans and 3% of the dollar volume of lending in 2015. 

B. Pandemic Results in Disproportionate Harm to Businesses and Communities of Color 

While we are pleased by the increases in small business lending in communities of color in 2018 
compared to 2015, we fear that 2020 will prove a challenging year. According to an article on a soon-
to-be released analysis by Robert Fairlie, an economics professor at the University of California at 
Santa Cruz, “minority-owned businesses have suffered disproportionately [from the pandemic] that’s 
also killing nonwhite Americans at higher rates and eliminating more of their jobs.”  While the total 1

number of active business owners dropped by 22 percent from February to April: 

• The number of active Black business owners plummeted by 40%;  
• The number of active Latinx business owners declined by 32%;  
• The number of active Asian business owners decreased by 35%; and 
• The number of immigrant business owners declined by 36%. 

Despite its good intentions, the structural limitations built into the Payroll Protection Program (PPP), 
including its fee structure and heavy reliance on prior bank relationships, resulted in businesses of 
color being left behind more often than white-owned businesses.   2

C. Recommendations  

For all of New York’s businesses to succeed, no matter their size, sector or geographic area, they need 
access to affordable, responsible credit and lenders who understand Rochester’s changing market and/
or markets in other areas of our state. Empire Justice Center recommends that New York take or 
advocate for the following actions: 

 h#ps://www.independent.co.uk/news/world/americas/coronavirus-us-black-businesses-owners-furlough-data-1

a9532251.html

 h#ps://www.responsiblelending.org/sites/default/files/nodes/files/research-publicaBon/crl-cares-act2-smallbusiness-2

apr2020.pdf
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1. Urge Congress to address the structural issues in the Paycheck Protection Program (PPP)  to 3

ensure that WMBEs can access the program and to provide additional longer-term relief to our 
smaller and micro-businesses, like those recommended by the Main Street Alliance,  so they 4

can do more than just survive COVID-19. In the meantime, find creative ways for New York 
State to provide quick and effective relief to its small and micro-businesses and businesses with 
no employees (95% of Black-owned, and 91% of Latinx-owned, businesses are self-
employed).  5

2. Support at the federal level the expansion and enhancement of the small business lending data 
that is reported and released to the public to allow for more detailed analysis and increased 
accountability. The Consumer Financial Protection Bureau (CFPB) can do this by promulgating 
a strong rule to implement Section 1071 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank). The inclusion of data by race and ethnicity is critical. For state-
regulated banks and lenders, collect and report this data to the public. 

3. Pass legislation modeled on the Small Business Borrowers’ Bill of Rights (BBoR). The BBoR 
identifies six fundamental rights that all small business owners seeking financing should have, 
along with specific practices by lenders and brokers that are necessary to uphold and protect 
these rights. They are rights to: transparent pricing and terms, non-abusive products, 
responsible underwriting, fair treatment from brokers, inclusive credit access and fair 
collections practices.  6

  
4. Increase affordable loan options for young or start-up small businesses. Banks can work with 

local community advocates, economic development officials, community development 
financial institutions (CDFIs), and the business community to craft a product that is affordable 
and makes business sense. Some banks only offer credit card loans for businesses younger than 
2 years. These banks should be encouraged to refer these businesses to CDFIs, so they don’t 
have to resort to a higher cost credit card loan or a predatory loan from an online or merchant 
cash advance lender.  

5. CDFIs need adequate funding to make smaller loans and provide technical assistance to new or 
young businesses. Ensure adequate financing of the New York State Fund that supports CDFIs. 
Include a set aside for MWBEs. Provide incentives for banks to also fund CDFIs. 

6. However, funding of CDFIs cannot replace doing the work of underwriting and originating 
small business loans; banks need to do this as well. When businesses are not ready for a loan, 
banks can refer them to CDFIs for credit repair and technical assistance. CDFIs can return the 

 Some issues, as well as proposed legislaBon can be found here: h#ps://www.nyBmes.com/2020/05/21/upshot/virus-3

small-business-closures.html.

 h#ps://www.smallbizcovid19.com/our-recommendaBons; h#ps://www.mainstreetalliance.org/save_our_economy; and 4

to be resilient: h#ps://www.smallbizcovid19.com/pandemic-resilience. 

 h#ps://www.responsiblelending.org/sites/default/files/nodes/files/research-publicaBon/crl-cares-act2-smallbusiness-5

apr2020.pdf

 h#p://www.borrowersbillofrights.org/6
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favor by referring businesses to banks for a more traditional loan product when ready. Provide 
incentives for banks to develop these relationships with CDFIs. 

7. Set asides for MWBEs will be essential to enable communities of color to survive and recover 
from the devastation of COVID-19. All local, state and federal funding must include set asides 
for MWBEs and include documentation on the distribution of funds by race and ethnicity.  

8. Limited English proficient business owners were unable to navigate the English-only Small 
Business Administration website as they tried to apply for PPP. Many American citizens as well 
as new Americans are limited English proficient. New York must ensure that all programs are 
available in the top (6) languages of New York State.  

9. In addition, there are large numbers of immigrant communities that make up sizeable 
proportions of cities in New York. Our state must continually identify these communities and 
ensure that they are not excluded from local, state and federal programs developed to help 
communities impacted by COVID-19. 

10. The NY Forward Fund is an important first step for small businesses not served by the 
Paycheck Protection Program.  However, given the size of the minority business community in 
New York State, it is critical that the Fund grows into tens of billions of dollars to adequately 
meet the needs of these businesses. 
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Mortgage Lending and Foreclosures Are Civil Rights Issues Affecting Communities of Color  

 Empire Justice Center has been working on homeownership and predatory mortgage lending 
issues since the 1990’s. We work on behalf of homeowners who are the proverbial David in the fight 
against Goliath, the big banks and mortgage servicers who own the majority of mortgage loans in this 
country.  In addition, we oversee grants made by the New York State Office of the Attorney General 
under its Homeowner Protection Program (HOPP) which funds eighty-seven non-profit housing 
counseling and legal services programs providing services to homeowners in every county of the state. 
The odds are stacked against homeowners who stand very little chance of winning their battles without 
professional assistance. 

Foreclosures disproportionately impact communities of color.  In the year between November 
2018 and October 2019, 43% of homeowners served statewide by HOPP grantees were homeowners of 
color.  For New York City alone, 75% of the households served were minority homeowners.  Before 
the pandemic struck, while still high, the delinquency and foreclosure numbers were declining in most 
regions of New York State. It seems just when we thought we were starting to get a hold of the 
foreclosure crisis in New York State, the problem has erupted anew, and we fear the numbers will be 
staggeringly greater than even in the years following the recession of 2007-2008. According to recent 
article in The Washington Post, “The national delinquency rate soared to 6.45 percent in April, up from 
3.06 percent in March and three times the previous single-month record set in 2008, according to data 
released this week by Black Knight, a real estate data and analytics company. The 3.6 million 
borrowers who are past due are the most since 2015. ”  7

   Mortgage lending and foreclosures are civil rights issues. Empire Justice Center first analyzed 
statewide delinquency and foreclosure data in 2007. Our first report, “The Mortgage Meltdown,” 
produced in 2007, focused on subprime lending and delinquency data.  The report highlighted for the 
first time the impact of predatory and subprime lending on minority neighborhoods in different parts of 
the state. The delinquency and foreclosure trends noted in our first report continued and intensified as 
shown in our “Mortgage Meltdown II” report released in March, 2011.  The report showed an overall 
increase in delinquency rates occurring across the state and confirmed what was already apparent to 
service providers - the number of delinquent and foreclosed prime loans had overtaken the number of 
subprime and the problems persisted if not worsened is low and moderate income communities and in 
communities of color.  

 The federal and our own state governments responded quickly, implementing mandatory 
forbearance programs and stays on foreclosure filings at least until June 16 in New York State.  The 
programs do not reach all mortgage loans, however, and generally cover only federally backed or 
owned mortgage loans, and loans held by New York State chartered banks.   It is estimated that about 
forty percent of the residential mortgage market is not covered by these programs.  This means that 
once the gates are lifted, foreclosures will start flowing in record numbers in New York State.  If 
additional steps are not taken, we expect this to start happening in three to six months.  And even for 
the federally owned and back mortgages, the protections are not comprehensive or clear and 

Kathy Orton, “Homeowners Stopped Paying Mortgages in Record Numbers in April,” May 22, 2020 at 9:22 a.m. EDT7
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homeowners are going to start to have to address their delinquencies and forbearance plans within the 
next six months en masse.  (Advocacy is happening on the federal level to increase protections and 
streamline relief for homeowners, but it still remains whether any agreement will be able to be reached, 
and current record of the Consumer Financial Protection Bureau offers little hope that they will step in 
on behalf of homeowners.) 
  
 Very fortunately for New York homeowners, the State has put a number of consumer 
protections including laws and programs in place for homeowners.  We are confident our homeowners 
will fare better than those in other states given what we have. At the heart of the programs’ 
effectiveness, however, is the need for direct assistance for homeowners as provided for under HOPP.  
The New York State Office of the Attorney General should be finalizing new awards for this year after 
additional appropriation in this year’s budget.  It is critical the $20 million provided for this year 
remain intact, if not increased.  This is the same level of funding the state has provided to direct service 
providers to serve homeowners since 2012. There is no question, the demand for these services will 
increase exponentially throughout the state in the months ahead.      
   
Recommendations: 

1. Ensure the $20 million provided for in this year’s state budget for the Homeowner Protection 
Program (HOPP) is not cut. This is the base amount needed to ensure servicers are available to 
homeowners in every county of New York State. There is no question demand for these critical 
services will increase this year over last year. More is needed but in the very least, the $20 million 
must remain in place. 

2. Identify a stable funding source for the Homeowner Protection Program (HOPP) for next year’s 
budget.  HOPP is the only source of dedicated funds to provide foreclosure prevention services for 
the vast majority of the eighty-seven HOPP providers statewide. Each year, for the past several 
years, HOPP agencies have had to wait until April 1st to learn whether they will have funding on 
that day and for the next year to continue services. The uncertainly has meant that agencies start 
slowing down or closing intake in the last quarter of the fiscal year.  Some agencies put lay off plans 
in place.  This will happen starting in December 2020/January 2021, when we predict we will be 
reaching record numbers of foreclosures in New York State. 

3. Pass protections to require New York lenders to provide forbearance agreements to homeowners in 
distress as a result of the COVID-19 pandemic (A.10351B/S.8243C).   
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