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RE: Notice of Proposed Rulemaking on Hearings Held by Administrative Appeals 

Judges of the Appeals Council, 84 Fed. Reg. 70080 (December 20, 2019), Docket No. SSA-

2017-0073 

 

Dear Commissioner Saul: 

 

We write in response to your request for comments on proposed revisions to regulations 

governing the use of administrative appeals judges (AAJs) to hold hearings and issue decisions 

as well as changes to regulations governing the workings of the Appeals Council.  We appreciate 

the Social Security Administration’s efforts to consider ways to better use its resources while 

providing high quality services to its customers.  

 

Legal Services NYC is the largest organization exclusively devoted to the provision of free civil 

legal services to the poor in the nation. Legal Services NYC offices include Brooklyn Legal 

Services, Bronx Queens Legal Services, Manhattan Legal Services and Queens Legal Services. 

Each program supports a disability advocacy project, which provides free legal assistance 

directly to low-income residents seeking to obtain or maintain Social Security disability 

benefits.   

 

The Empire Justice Center is a statewide not-for-profit law firm.  Our mission is to protect and 

strengthen the legal rights of poor, disabled or disenfranchised people in New York through 

systems change advocacy, training and support to other advocates and organizations, and high 

quality direct civil representation.  As part of our mission, we represent a number of low-income 

disability claimants before the Social Security Administration (SSA).   

 

As Co-coordinators of New York State’s Disability Advocacy Program (DAP), we work with 

advocates throughout New York State who provide similar services, in particular advocates who 

are funded by the State of New York under the DAP grant to represent low-income claimants 

who have been denied disability benefits.  We submit these comments on behalf of the New 

York DAP providers.  

http://www.regulations.gov/
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Overall, we do not recommend that SSA proceed to adopt the proposed rules.  The NPRM raises 

significant issues with respect to the Administrative Procedures Act and other due process 

concerns, and it fails to offer sufficient – or sometimes no—justification for the proposed 

changes. We agree with the comment submitted by the National Organization of Social Security 

Claimants’ Representatives (NOSSCR), which also recommends that SSA rescind this NPRM 

and consider other options.  

 

1. The NPRM violates the APA and raises constitutional due process concerns. 

 

The NPRM proposes changes that would violate the Administrative Procedures Act (APA) by 

assigning non-ALJs to conduct hearings based on appeals from agency determinations.  SSA 

created a hearing process after the 1939 Amendments to the Social Security Act, which requires 

a hearing if the claimant requests one.  Initially, SSA set out the required hearing process in 

1940.1  The title of the presiding officer started as referee, then became hearing examiner and 

then in 1972 became administrative law judge (ALJ).  The APA, passed a few years after the 

1939 Amendments, includes the requirement that appeals from federal agency hearings be held 

by ALJs.  Although the Social Security Act does not expressly require that the APA apply to 

these SSA hearings, numerous other authority does compel that requirement.  For example, 

Congress requires the APA since its passing to apply to all but very select appeals of federal 

agency administrative decisions.2  Since then, a Supreme Court case found that APA 

requirements, including having an ALJ preside over hearings, matched the current SSA 

procedures in place.3  A few years later, Congress settled that matter entirely by directly placing 

all SSA cases under the APA.4  This history makes clear that the APA applies to these 

administrative hearings, and the NPRM completely fails to explain why the APA need no longer 

apply.   

 

The NPRM’s proposal to shift to non-ALJs to preside over these hearings raises constitutional 

concerns about partiality.  Certainly, a guiding principle behind the APA was to address concerns 

about impartiality of hearings conducted by an agency as to its own decisions.  A shift by SSA to 

non-ALJs, who operate solely under the control of SSA directly, creates the appearance of 

impartiality and, in turn, violates the Due Process clause of the U.S. Constitution.  Due process 

                                                 
1 See Basic Provisions Adopted by the Social Security Board for the Hearing and Review of Old-

Age and Survivors Insurance Claims, Federal Security Agency, Social Security Board, January 

1940, at Provision 10. Establishment of Appeals Council, pp. 34-39. 
2 Pub. L. 79-404, 60 Stat. 237, 5 U.S.C. §§ 551-559.  The exceptions to this requirement do not 

apply to SSA’s cases.  
3 Richardson v. Perales, 402 U.S. 389, 409 (1971).  
4 An Act to Amend the Social Security Act to Expedite the Holding of Hearings Under titles II, 

XVI and XVIII by Establishing Uniform Review Procedures Under Such Titles, and for Other 

Purposes.  Pub. L. 94-202.  See also Robin J. Artz, Adjudications by Administrative Law Judges 

Pursuant to the Social Security Act are Adjudications Pursuant to the Administrative Procedures 

Act, 22 J. Nat’l Ass’n, Admin. L. Judges, (2003), pp. 284-289, available at 

https://digitalcommons.pepperdine.edu/cgi/viewcontent.cgi?article=1201&context=naalj.  

https://digitalcommons.pepperdine.edu/cgi/viewcontent.cgi?article=1201&context=naalj
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concerns itself with the appearance of partiality and not an actual showing of partiality.5  This 

NPRM fails to show how SSA’s use of its own non-ALJs to conduct hearings can satisfy due 

process concerns.  

 

The NPRM states that non-ALJs presiding over hearings would have qualified decisional 

immunity under agency policy, but that is not enough.  84 Fed. Reg. 70081.  First, we know that 

statement is not sufficient to avoid the appearance of impartiality because Congress enacted the 

APA regardless of any internal federal agency policies or statements.  Second, an internal agency 

policy can be changed with a stroke of a pen.  Indeed, the NPRM cites to no specific statement 

about qualified decisional independence – we do not know where such statement resides.  

Previously, it appeared in an unpublished handbook, which hardly has the force of law or 

regulation.6  SSA could have issued this NPRM with proposed regulations codifying qualified 

decisional independence for its non-ALJs, but it did not, and the absence is telling.  Third, we 

agree with NOSSCR’s comments that SSA must use ALJs to preside over hearings and issue 

decisions. 

 

The lack of qualified decisional independence is further muddied by the lack of clarity over who 

exactly will be assigned from the Appeals Council as a non-ALJ to preside over hearings and 

issue those decisions.  The NPRM describes the proposed group as administrative agency judges, 

or AAJs.  84 Fed. Reg. 70080.  The NPRM does not describe the qualifications of an AAJ.  

Overall, federal agencies lack uniformity when assigning titles to its non-ALJs.7  AAJ appears to 

describe pay categories at the Appeals Council.8  It is not clear, especially in this NPRM, if AAJ 

exists as a specific job category with enumerated tasks and/or specific qualifications.  It also is 

not clear if AAJ is supposed to be a synonym for “member,” which is the original term for the 

individuals at the Appeals Council who review ALJ decisions:  SSA’s website notes that the 

Appeals Council has 53 AAJs and 44 appeals officers, but a 2018 ACUS study finds 64 non-

ALJs in the “AAJ” pay categories.  Finally, the NPRM fails to offer any instruction or safeguards 

for when an Appeals Council non-ALJ may review a decision issued by another Appeals Council 

non-ALJ, creating additional issues for the appearance of partiality. 

 

2. The NPRM fails to provide justification for the increased use of non-ALJs 

 

The NPRM acknowledges historical numbers of requests for hearings and the unreasonable 

delays too many claimants have faced before obtaining an administrative law judge (ALJ) 

decision.  84 Fed. Reg. 70080-81.  There is no discussion however of the workload before the 

                                                 
5 See for example, Kent Barnett, Against Administrative Judges, 49 U.C. Davis L. Rev. 1643 

(2016). 
6 Administrative Conference of the United States (ACUS), Report for Recommendation 87-7, 

The Fourth Bite at the Apple: A Study of the Operation and Utility of the Social Security 

Administration’s Appeals Council, January 28, 1987, p. 693.  (Hereinafter ACUS, Fourth Bite).  

Authors note that SSA’s statement about the decisional independence of the Appeals Council 

existed as an internal rule in the “OHA Handbook”.  
7 See ACUS, Non-ALJ Adjudicators in Federal Agencies, Statutes, Selection, Oversight and 

Removal, February 14, 2018. 
8 Id. at 19. 
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Appeals Council, where the non-ALJs or SSA AAJs are located.  In calendar 2019, pending 

requests for review at the Appeals Council rose from 103,305 in January to 121,168 by the end 

of December.9  Each action by the Appeals Council needs at least one signature, often but not 

exclusively by an AAJ, and sometimes as in the instances of an order remanding a case may 

require two AAJ signatures.10  This is a busy group.11  The NPRM does not offer any explanation 

about the Council’s resources and ability to move AAJs to other tasks in the face of the growing 

number of pending cases needing AAJ attention.  

 

The NPRM states that AAJs have the same experience and skills as ALJs.  84 Fed. Reg. 70080-

81.  SSA offers no more data about this, such as the respective qualifications for the two jobs, the 

numbers of years on the job as between the two categories, or the respective training provided to 

the two sets of judges.  Common sense does quickly identify differences, however, as ALJs have 

direct experience conducting formal APA-compliant hearings and SSA’s AAJs have none, with 

practices confined to paper reviews.12  Perhaps more important, AAJs have none of the statutory 

protections for hiring, discipline and peer reviews enjoyed by ALJs.  SSA’s AAJs are hired 

directly by SSA, while ALJs are not.  SSA’s AAJs are at-will employees, while ALJs have 

substantial safeguards related to proposed discipline.13 SSA also pays its own non-ALJs 

monetary bonuses.14  Overall, the lack of independence renders SSA’s AAJs vulnerable to 

“hidden, subtle pressures” in their decision-making.15  SSA’s non-ALJs are simply not the same 

as its ALJs. 

 

This NPRM fails to cite to any study or data justifying such a change.  We agree with 

NOSSCR’s comments highlighting the lack of data or evidence to justify the proposed changes.  

Curiously, a 1987 ACUS report noted that the Appeals Council by then had largely abandoned 

policy work in favor of reviewing decisions.16  Years later, in 2013, ACUS recommended the 

                                                 
9 See  

https://www.ssa.gov/appeals/DataSets/archive/07_FY2019/07_September_AC_Requests_For_R

eview.html (January 2019 data) and 

https://www.ssa.gov/appeals/DataSets/07_AC_Requests_For_Review.html (December 2019 

data). 
10 See 20 C.F.R. 422.205 and see also HALLEX I-3-2-5 and I-3-2-25. 
11 Not too long ago, SSA’s own concerns about productivity at the Appeals Council led to a 2014 

request to its Office of the Inspector General to review processes and make suggestions.  Request 

for Review Workloads at the Appeals Council (A-12-13-13039) available at 

https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-12-13-13039.pdf. 
12 Regulations permit oral argument before members of the Appeals Council. SSA does not 

publish data about the frequency of oral argument, but it is widely believed to be negligible or 

nil.  See, for example, ACUS 1987, p. 730.   
13 ACUS, Fourth Bite, p. 669, 698, 699 and ACUS, Non-ALJ Adjudicators, p. 60. 
14 ACUS, Non-ALJ Adjudicators, p. 55. 
15 See Kent Barnett, Against Administrative Judges, at p. 1661 and ACUS, Non-ALJ 

Adjudicators, at p. 6.  
16 ACUS, Fourth Bite, p. 634. ACUS recommended then that the Appeals Council pull back 

from the “tyranny of the caseload” and redirect its focus to policy work. Id., p. 749.  ACUS 

noted, though, that if the Appeals Council members shifted back to policy work that the 

https://www.ssa.gov/appeals/DataSets/archive/07_FY2019/07_September_AC_Requests_For_Review.html
https://www.ssa.gov/appeals/DataSets/archive/07_FY2019/07_September_AC_Requests_For_Review.html
https://www.ssa.gov/appeals/DataSets/07_AC_Requests_For_Review.html
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-12-13-13039.pdf


5 

 

Appeals Council use its resources differently, such as issuing model decisions and issuing more 

of its decisions in the form of Appeals Council Interpretations and publishing model AC or ALJ 

decisions as a way to better perform its policy role and its role to deliver guidance to lower level 

decision-makers.17  It did not recommend that AAJs start to assume a role in hearing cases; on 

the contrary, ACUS suggested that the Appeals Council expand the use of ALJs to serve 

voluntary details to the AC in order to introduce more peer review and to share insight from the 

hearings work with the AC.   

 

This NPRM fails to offer clarity about when non-ALJs would be deployed to do hearings and 

issue decisions.  For example, will non-ALJs be used when the hearing backlog reaches a certain 

point?  The NPRM does not say.  Will non-ALJs be used for specific kinds of cases or 

claimants? The NPRM does not say.  Will non-ALJs be used for cases under a specific Title of 

the Act? The NPRM does not say.  Will non-ALJs be used to remove cases from targeted ALJs? 

The NPRM does not say.  Overall, how many hearings does SSA expect the non-ALJs to hear 

and decide each year?  The NPRM does not say. Does the agency contemplate any protections 

for the random selection of non-ALJs, as is in place for the selection of ALJs?  The NPRM does 

not say.      

 

3. The NPRM mistakes the extent of the AC’s authority to hearing such cases 

 

The NPRM notes that the Appeals Council, when initially created, was charged with a 

responsibility to exercise its authority to hear cases “from time to time as a means of keeping in 

touch with the problems connected with conducting hearings and developing the records.” 84 

Fed. Reg. 70082.  This overly emphasizes the Council’s role as hearing officers at all, as that was 

authorized in 1940 in order to fulfill the role of “directing the work of a staff” of hearing 

officers,18 and “of reviewing their decisions, and of formulating suitable procedural regulations 

and instructions.” 19  The Appeals Council members’ authority, all three of the original members, 

was designed to help them fulfill other obligations for directing the work but not undertaking the 

work of the hearing officers.20  Times have changed since the 1940 Basic Provisions: the 

Appeals Council now operates at SSA in the Office of Appellate Operations, which is under 

Analytics, Review and Oversight, while the ALJs function under Hearings Operations, a 

completely separate division.  The Appeals Council no longer functions as originally planned to 

oversee the mechanical workings of ALJs, so that it is no longer appropriate for it exercise “from 

time to time” any authority to act as ALJs.  Moreover, regulatory changes noted earlier call into 

question the viability of this original grant of authority.    

                                                 

members then ought not lose connections to the lower tiers of the adjudication network and in 

that circumstance should consider occasional duty as ALJs.  Id., p. 820.  This NPRM however 

includes no such drawing back from the caseload and shift into the policy work.   
17  ACUS, Administrative Conference Recommendation 2013-1: Improving Consistency in Social 

Security Disability Adjudications, June 13, 2013, pp. 7-9. 
18 Originally called referees, then hearing examiners, and then in 1972 renamed ALJs. 
19 Basic Provisions Adopted by the Social Security Board for the Hearing and Review of Old-Age 

and Survivors Insurance Claims, Federal Security Agency, Social Security Board, January 1940, 

at Provision 10. Establishment of Appeals Council, p. 38. 
20 Id., pp. 34-39. 



6 

 

 

4. The NPRM changes fundamental standards for regular Appeals Council review 

 

The NPRM, under the guise of clarifying when the Appeals Council non-ALJs will hold hearings 

and issue decisions, would actually add a new standard of review to the Appeals Council’s usual 

review activities. With the proposed addition of (d) to 20 C.F.R. §§ 404.970 & 416.1470, “The 

Appeals Council will not review a case based on an error or abuse of discretion in the admission 

or exclusion of evidence or based on an error, defect, or omission in any ruling or decision unless 

the Appeals Council finds there is a reasonable probability that the error, abuse of discretion, 

defect, or omission, either alone or when considered with other aspects of the case, changed the 

outcome of the case or the amount of benefits owed to any party.” SSA asserts that this new 

“limitation” would allow the agency to focus only on significant errors that are outcome 

determinative and avoid further proceedings to correct “harmless errors.” 84 Fed. Reg. 70080, 

70083. 

 

We share the concerns raised by NOSSCR and others about this fundamental change in the 

standard of review. This new standard will create additional and significant hurdles for claimants 

seeking review of ALJ decisions, which is already granted quite rarely. Claimants, including pro 

se claimants, will presumably have to demonstrate to the Appeals Council that any arguments 

they raise have a reasonable probability of changing the outcomes of their claims.  For pro se 

claimants in particular, it will be very difficult to identify how the outcomes would change in the 

absence of specialized knowledge of the law.  SSA fails to define the term “reasonable 

probability,” making it impossible to comment fully.  In other contexts, authorities suggest that it 

would be an overly burdensome and impractical standard.   Of note, beginning with Strickland v. 

Washington, 466 U.S. 668 (1984), a line of Supreme Court decisions has repeatedly explained 

that the concept of “reasonable probability” means only “a probability sufficient to undermine 

confidence in the outcome.” 466 U.S. at 694. The Supreme Court has cautioned that the test does 

not signify “by a preponderance of evidence,” or “more likely than not.” See, e.g., Woodford v. 

Visciotti, 537 U.S. 19, 22 (2002) (rejecting the meaning of “probability” as “a preponderance of 

the evidence”); Porter v. McCollum, 558 U.S. 30, 44 (2009) (holding that the reasonable 

probability principle does not mean “more likely than not altered the outcome”).        

 

SSA in the NPRM has not offered any definition or examples of what would constitute 

“harmless error” in this context. Examples of court decisions from the Second Circuit Court of 

Appeals alone demonstrate the range of variation in what might constitute harmless error. See, 

e.g., Estrella v. Berryhill, 925 F.3d 90, 96 (2d Cir. 2019) (finding the ALJ’s failure to 

“explicitly” apply the so-called Burgess factors when assigning weight to a medical opinion was 

not harmless error); Greek v. Colvin, 802 F.3d 370, 376 (2d Cir. 2015) (rejecting the 

Commissioner’s harmless error argument where proper consideration of a treating source 

opinion could be out-come determinative in light of vocational testimony); McIntyre v. Colvin, 

758 F. 3d 146, 152 (2d Cir. 2014) (holding failure to incorporate non-exertional limitations in a 

hypothetical question was harmless where the hypothetical otherwise implicitly accounted for 

the claimant’s limitations; Zabala v. Astrue, 595 F. 3d 402, 409 (2d Cir. 2010) (finding error not 

prejudicial where the opinion excluded by the ALJ was merely duplicative of evidence 

considered). These cases underscore the extent to which the determination of harmless error is 

fact based. As pointed out by NOSSCR in its comments, SSA’s proposal to review each claim to 
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determine the reasonable probability that any errors will affect the ultimate outcome will be time 

consuming and labor intensive. In all likelihood, the Appeals Council will find harmless error in 

a number of cases that would be viewed differently by the courts. The Appeals Council’s role as 

“gate keeper” for the federal courts would be further diminished. 

 

The Appeals Council’s refusal to consider and review errors it considers harmless will also 

undermine any role it serves in monitoring and educating ALJs.  How will ALJs learn from 

mistakes they have made if those mistakes are not identified and sent back to the ALJ for 

correction, or at the very least corrected by the Appeals Council? The refusal of the Appeals 

Council to engage in assessment of all but what it views as the most egregious errors will also 

further erode any confidence claimants, and the public, have in the integrity of the appeals 

process. We urge SSA not to alter the basic standard for Appeals Council review.  

 

The NPRM also proposes that evidence submitted to the Appeals Council but not accepted under 

the dictates of 20 C.F.R. §§ 404.970(a)(5) & 416.1476(a)(5) will not be marked as an exhibit nor 

made part of the official record. The question of whether evidence submitted to but rejected by 

the Appeals Council is indeed new and material is often an issue in federal court appeals. See, 

e.g., Mendez v. Commissioner v. Social Security, 2019 WL 2482187 (WD.N.Y. 2019) 

(remanding for the Commissioner to explain why evidence submitted to the Appeals Council 

would not result in a different outcome). It is obviously crucial to such determinations that the 

evidence in question be available for the court to review. The NPRM indicates that under the 

Appeals Council’s “business process,” the additional evidence will be included in the court 

transcript if the claimant seeks judicial review. 84 Fed. Reg. 70080, 70083.  That provision 

should be specifically included in the regulation itself.  

 

5. The NPRM provisions are harmful to claimants with cases previously remanded by 

federal courts. 

 

The proposed new rules also change the Appeals Council’s handling of cases following an ALJ 

decision issued on remand from federal court.  84 Fed. Reg. 70082-83.  Among the proposed 

changes is a provision that grants the Appeals Council authority to dismiss a hearing request 

following a sentence four remand for all the same reasons that an ALJ may dismiss a hearing, 

including res judicata.  This aspect of the NPRM is concerning.   

 

With this provision, SSA states that it seeks to clarify that the Appeals Council may dismiss a 

case for all the same reasons an ALJ may dismiss a hearing request.  The NPRM has also stated 

that all the rules that apply at an ALJ hearing would apply to a hearing held by an AAJ at the 

Appeals Council.  84 Fed. Reg. 70081, citing 20 C.F.R. §404.957.  This proposal, however, 

seeks to codify an SSA policy concerning dismissals that is not otherwise currently provided by 

regulation.  The HALLEX states that all the reasons enumerated in the regulations as bases for 

dismissal can also be applied after a federal court remand issued pursuant to sentence four of 

Section 205(g).  HALLEX I-2-4-37, I-3-4-20, and I-3-2-51 (Appeals Council level).  This 

extension to sentence four remands is not in the regulations. 

 

We understand the practical basis for authorizing dismissal in some of the other instances, such 

as when a claimant has died since the federal court appeal.  However, we have serious concerns 
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about the inclusion of res judicata as a basis for dismissal after the original hearing request has 

already been before a federal court.  This would in effect permit SSA to nullify a district court 

remand order even when the agency may not have raised such issue in federal court or earlier in 

the proceeding.  

  

We urge SSA to rescind this proposal or, in the alternative, permit dismissal for reasons other 

than res judicata and only on the basis of events that occurred after the federal court 

proceedings. 

 

Conclusion.  The U.S. Supreme Court recently described SSA’s hearing process as including the 

right to a hearing, one conducted by an ALJ. 21  This NPRM does not offer sufficient justification 

to change this statutory right.  Also, this NPRM is ostensibly about the role of AAJs in the 

adjudicative process yet addresses important standards under which the Appeals Council 

performs its regular reviews of decisions.  The NPRM does not offer any reasons or justification 

for the changes, and we are concerned that SSA also failed to give appropriate notice about the 

proposed changes by including them in an NPRM about the use of non-ALJs. We recommend 

that SSA rescind this NPRM and consider other options to adjust workloads in the hearings 

process.       

 

 

 

Sincerely, 

 

Ann Biddle, Legal Services NYC, Disability Advocacy Program Coordinator 

 and Urban Justice Center, Litigation Supervisor 

Emilia Sicilia, Empire Justice Center, Disability Advocacy Program Coordinator 

Catherine M. Callery, Empire Justice Center, Disability Advocacy Program Coordinator 

 

 

 

 

 

 

                                                 
21 Smith v. Berryhill, 139 S.Ct. 1765, 1772 (2019). 


