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RE: Notice of Proposed Rulemaking on Rules Regarding the Frequency and 

Notice of Continuing Disability Reviews, 84 Fed. Reg. 36588 (November 18, 2019), 

Docket No. SSA-2018-0026 

 

Dear Commissioner Saul: 

 

We write in response to your request for comments on proposed revisions to the criteria 

used in conducting Continuing Disability Reviews (CDRs) published in the Federal 

Register on November 18, 2019 (84 Fed. Reg. 63588) (NPRM).  

 

The Empire Justice Center is a statewide not-for-profit law firm.  Our mission is to 

protect and strengthen the legal rights of poor, disabled or disenfranchised people in New 

York through systems change advocacy, training and support to other advocates and 

organizations, and high quality direct civil representation.  As part of our mission, we 

represent a number of low-income disability claimants before the Social Security 

Administration (SSA).   

 

Legal Services NYC is the largest organization exclusively devoted to the provision of 

free civil legal services to the poor in the nation. Legal Services NYC offices include 

Brooklyn Legal Services, Bronx Queens Legal Services, Manhattan Legal Services and 

Queens Legal Services. Each program supports a disability advocacy project, which 

http://www.empirejustice.org/
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provides free legal assistance directly to low-income residents seeking to obtain or 

maintain Social Security disability benefits.   

 

As Co-coordinators of the Disability Advocacy Program (DAP), we work with advocates 

throughout New York State who provide similar services, in particular advocates who are 

funded by the State of New York under the DAP grant to represent low-income claimants 

who have been denied disability benefits.  We submit these comments on behalf of the 

New York DAP providers.  

 

We endorse the extensive and thorough comments submitted by the National 

Organization of Social Security Claimants Representatives (NOSSCR) and other 

organizations cited below who oppose these proposed regulations.   

 

The proposed rules are published with practically no information to justify the changes, 

or to explain how they are to be applied. We agree with the comments submitted today 

from Community Legal Services (CLS) that object to the NPRM’s reliance on “SSA’s 

Mysterious  ‘Predictive Model’” as the basis for the proposed changes to the CDR diary 

categories.  As noted by CLS, “[t]he omission of details regarding this predictive model 

is glaring.”   The NPRM offers no information whatsoever about it.  

  

We also agree with others who have objected based on the failure of the NPRM to fully 

account for all the costs that would result from this proposal.  As discussed below and by 

others, they are grossly underestimated.  For the reasons set forth in many of those 

comments and outlined below, we urge that SSA not move forward with these proposed 

regulations.   

  

I. The Proposed Rule Unfairly Burdens Vulnerable Claimants 

 

This NPRM grossly and callously underestimates the burden on claimants that would 

result if SSA goes forward with this proposal.  The individuals who will be subjected to 

these reviews are, by definition, living with disabling limitations in their day-to-day 

functioning.  The agency posits that the full CDR form would take only 60 minutes to 

complete.
1
  This is an underestimation given the circumstances facing most claimants.   

 

As comments from NOSSCR detailed, factors of poverty, literacy, housing instability, 

limited education are prevalent among many recipients of disability benefits.  It is 

                                                 
1
 84 Fed. Reg. 63597. 
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uninformed to assume that a person would be able to complete, in a straightforward 

manner, a form so detailed.  Our offices and legal services partners routinely receive 

requests from individuals – both former clients and new callers – looking for assistance 

with initial CDR forms; the callers express an inability to and level of stress at 

completing the forms themselves and may lack the assistance of resources such as a case 

manager, attorney, or family members who can assist with such a task. 

 

For many, the form will take a much longer time to complete and may not be returned in 

time, leading to a termination for what the agency will classify as a “failure to 

cooperate.”  A person who does manage to return the form may not do so within the 10 

days required to maintain continuing benefits pending the review.  This request must 

usually be processed in person at the local SSA field office – another challenge for many. 

The burden of time and stress on a claimant increases as a person proceeds beyond just 

these initial forms, requiring the collection of medical records, and investment in effort in 

appealing the determination if it results in cessation.  The NPRM fails to consider these 

burdens and calculates only the cost of the completing the mailer (15 minutes) and full 

form.
2
  Since the private bar takes few CDR cases and the capacity of legal services 

organization is limited, most individuals subjected to CDRs proceed unrepresented. 

 

The hardship on individuals with mental impairments is also particularly serious.  On this 

point, we agree with the comments submitted today by the Urban Justice Center’s Mental 

Health Project, which discuss how the threat of benefits termination can cause a degree of 

stress that greatly exacerbate the symptoms of a person’s disabling mental health 

condition.  In many cases, the symptoms can make it even harder to respond and navigate 

the complexities of the CDR process. 

 

As discussed in the next section, there are systemic problems with the current CDR 

process that already result in an unfair burden on the claimant.  Dramatically increasing 

the number of reviews on a mass scale will result in many more claimants being 

subjected to a dysfunctional process.  The NPRM also fails to consider the burden that 

will result at other stages of the process and on states, agencies, legal services 

organization, social service agencies, and other stakeholders. 

 

 

 

                                                 
22

 84 Fed. Reg. 63597. 
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II. The Proposal Would Exponentially Exacerbate Current Problems with the 

CDR Process and With Various Backlogs 

 

For years, advocates have complained about systemic, chronic problems with the CDR 

process, most notably, the routine inability to obtain the exhibit file and the underlying 

comparison point decision required to make a determination of improvement.
3
 These are 

challenges that are almost impossible for pro se claimants to navigate.   

 

Communication with the state agency reviewers is frequently stymied.  Nationally, the 

local SSA field offices have a seemingly intractable backlog of unprocessed paperwork, 

and are especially incapable of processing the appointment of representative forms that 

would authorize it and the state agencies to talk to us. 

 

It is our experience that these are widespread problems that affect all of our legal services 

partners statewide as well as advocates and their clients in other parts of the country.  

Over the years, we have engaged the agency repeatedly at various levels to address the 

issue but without success.   

 

These problems will increase the burden on claimants when there is a dramatic increase 

in the number of CDRs.  This proposed rule is also bound to increase the workload at all 

levels as resources are pulled away from other essential field office functions.  Many also 

expect the recent expansion of field office hours to limit the ability of SSA staff to 

process paperwork.  This will negatively impact a larger proportion of the public, 

including anyone requiring any services from the local field offices or 1-800 number. 

 

The NPRM neglects entirely to consider the impact on the workload at all other stages of 

the adjudicative process that will result from an influx of appeals and reapplications that 

will result from cessations.  The workload and backlog at the hearing offices will 

naturally swell as the increased number of cases in the pipeline result in more appeals, an 

effect that will impact negatively any claimant in the hearings and appeals pipeline. 

 

In New York and other prototype states where reconsideration was reinstated last year, 

there is already an increased demand on field office and Disability Determination 

Services (DDS) resources.  NPRM neglects entirely to acknowledge the cost to states.  

This is a gross oversight. 

 

                                                 
3
 See Exhs. A and B to comments submitted today by Community Legal Services. 
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III. SSA Fails to Provide Evidence to Support its Proposal to Categorize All 

Claimants Found Disabled at Step 5 as Likely to Improve  

 

SSA’s proposal to subject all claimants found disabled at Step 5 to more frequent reviews 

based on the notion that they are all likely to improve medically is completely 

unsupported.  The agency offers no data, evidence, medical or scientific opinions as the 

basis of this decision and to justify the targeting of this group of claimants. 

 

Step 5 looks to vocational factors of age, education and work experience.
4
  If the 

agency’s objective is to devalue those factors, it should be transparent about it rather than 

present an unfounded notion that to qualify under these criteria means that one is more 

likely to improve.  Of course, such an objective would run afoul of the Act’s definition of 

disability, which considers vocational factors of age, education and work experience.
5
  

 

The number of individuals included in this group is significant.  In 2017, claims allowed 

at Step 5 comprised 43.9% (244,876) of the awards of SSDI
6
  and 29.3% (160,772)

 
of 

SSI awards.
7
 The treatment of an entire swath of claimants in such a categorical manner 

                                                 
4
As provided in the Social Security Act: 

 An individual shall be determined to be under a disability only if his physical or mental 

impairment or impairments are of such severity that he is not only unable to do his 

previous work but cannot, considering his age, education, and work experience, engage in 

any other kind of substantial gainful work which exists in the national economy, 

regardless of whether such work exists in the immediate area in which he lives, or 

whether a specific job vacancy exists for him, or whether he would be hired if he applied 

for work. For purposes of the preceding sentence (with respect to any individual), “work 

which exists in the national economy” means work which exists in significant numbers 

either in the region where such individual lives or in several regions of the country.   

42 U.S.C. 423(d)(2)(A);  20 CFR §§ 404.1505; 416.905.   
5
 Id.   

6
 SSA, Annual Statistical Report on the Social Security Disability Insurance Program, 2018 at 

Table 64. 
7
 SSA, SSI Annual Statistical Report, 2018 at Table 73.  Notably, although disability is found 

only at Steps 3 or 5, SSA’s statistics for the bases for allowing a claim include a category of 

“Other” that captures a significant number of claims.  In 2017 it was 14.6% of SSDI allowances 

and 7.4% of SSI allowances but in 2015 and earlier it was upwards of 23 and 32%, respectively. 

Id.   

https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
https://www.law.cornell.edu/uscode/text/42/423
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is deeply problematic.
 8

   This is especially true when considering that under the Medical-

Vocational Guidelines (the “grids”) at Step 5, age is considered an adverse factor.
9
  As a 

result, this change will negatively impact older beneficiaries in particular who were found 

disabled under a grid rule based on age, education, and past work experience.  To target, 

as a group, older individuals with disabilities as likely to have medical improvement – as 

they get two years older – is unfair and unjustified by any rationale.  

 

In our experience, the claimants approved at Step 5 also often include many who are 

disabled based on a combination of impairments.  Disability must be assessed by 

considering all of a person’s limitations and impairment in combination.
10

  But on this 

point and in several other aspects of the NPRM, this proposal either negatively impacts or 

fails to consider individuals with multiple impairments.
11

 

 

We also see claimants allowed at Step 5 who arguably should have been found disabled 

based on a listed impairment at Step 3. We suspect these decisions are often ones of 

adjudicative expediency.  It is our experience that findings of disability at Step 3 are 

typically made with support from a medical expert (ME).
12

 Medical experts are not 

always available, however.
13

  Vocational expert testimony, on the other hand occurs more 

                                                 
8
 The NPRM propose exceptions only for 17 specific impairments that qualify under MINE. 84 

Fed. Reg. 63593. 
9
 See 20 CFR § 404.1538(a) (“…we consider advancing age to be an increasingly limiting factor 

in the person’s ability to make such as adjustment…”); see also SSR 83-10 (“The regulations 

provide the older age is an increasingly adverse vocational factor for persons with severe 

impairments”). 
10

 42 U.S.C. 423(d); 20 C.F.R. §§ 404.1505; 416.905. 
11

 See infra, Pt. V. 
12

 ME evidence is required in order to find at Step 3 that the severity of an impairment equals a 

listing; to find that a listing is met, ME testimony may be obtained but is not required.  Social 

Security Ruling (SSR) 17-2p: Evidence Needed by Adjudicators and the Hearings and Appeals 

Council Levels of the Administrative Review Process to Make Findings about Medical 

Equivalence (Mar. 27, 2017); HALLEX I-2-5-34. 
13

 The ALJ union has complained that “hearings are delayed because there are not sufficient 

numbers of specialists who will serve as medical experts; much staff time is spent on trying to 

find expert witnesses for hearings.” Association of Administrative Law Judges, 

Recommendations for Reorganization of the Adjudicatory Process, March 2017, available at 

https://www.aalj.org/wp-content/uploads/bsk-pdf-

manager/2017/07/recommendations_for_reorganization_of_the_adjudicatory_process_-_3-17.pdf 

(last visited Jan. 29, 2020).   

https://www.aalj.org/wp-content/uploads/bsk-pdf-manager/2017/07/recommendations_for_reorganization_of_the_adjudicatory_process_-_3-17.pdf
https://www.aalj.org/wp-content/uploads/bsk-pdf-manager/2017/07/recommendations_for_reorganization_of_the_adjudicatory_process_-_3-17.pdf
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than 10 times more frequently than medical expert testimony.
14

  As a result, a person may 

have a listing-level disability but may not necessarily have a decision issued on that 

particular basis.  The resources and logistics of a hearing are such that evidence relevant 

to Step 5 may be more fully developed than that for Step 3.   

 

Under the proposed regulations, such a claimant would be in placed in the category of 

“medical improvement likely” and subjected to an earlier review. But presumably no 

legally meaningful distinction would be made that could put the claimant on notice that 

they might need to demand an ME at the hearing (though it would not available in many 

instances) to prove they are disabled at Step 3 or to appeal a favorable decision made at 

Step 5.  Many claimants may not be aware of the distinction. Indeed, it seems SSA does 

not know which category applies to a significant percentage of current beneficiaries.
15

 

 

Even assuming, arguendo, that an impairment that is not “listing-level” is less severe, it 

does not follow that it is necessarily more likely to improve.  SSA cites no evidence to 

support such a blanket assumption.  The NPRM includes a supplemental document that 

purports to offer information about “projected impairment categorization” based on 

SSA’s “recent data and experience with CDR outcomes.”
16

 Inexplicably, Step 5 

allowances are listed as an “impairment” that is likely to improve.  Yet, a Step 5 

determination is not an impairment.   It is not a medical finding and has no correlation to 

the question of whether a medical condition is likely to improve – it is the adjudication of 

a different issue and question.  SSA offers no explanation for this criterion, and as a result 

fails to satisfy the requirements of the APA for proper notice and comment.  

 

In sum, to single out claims allowed at Step 5 as a basis for finding a likelihood of 

improvement is arbitrary. The failure to identify any data, evidence, or rationale fails to 

satisfy the requirements of the APA. 

 

 

 

                                                 
14

 Supplementary Document: Telephone Appearances by Vocational Expert (VE) Witnesses and 

Medical Expert (ME) Witnesses, Docket No. SSA 2017-0015, Final Rule: Setting the Manner for 

the Appearance of Parties and Witnesses at a Hearing,  available at 

https://www.regulations.gov/document?D=SSA-2017-0015-0251 
15

 Supra, note 4. 
16

 SSA-2018-0026 Supplementary Document: Impairment Placements in CDR Categories. 

https://www.regulations.gov/document?D=SSA-2017-0015-0251
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IV. The Targeting of Children Aged 6 and 12 is Similarly Without Rationale or 

Basis 

 

SSA similarly singles out children for reviews at ages 6 and 12, citing vaguely to those 

ages being developmentally meaningful but offers no explanation, no background 

information, and cites no data or medical or scientific evidence.
17

   This is also an 

instance where there appears to be a targeting of a large general group rather than a 

criteria based on medical reasons that all impairments would improve at those moments 

in time.   

 

The justification provided by SSA is troubling.  It sheds no light on the criteria and 

instead bases its actions on the desire to discourage families and parents of otherwise 

eligible children from applying for benefits.
18

  This is contrary to both the purpose of the 

Act and the APA. 

 

V. The Targeting of Specific Impairments is Similarly Unsupported 

 

The agency fails to offer any meaningful information about how it classifies certain 

impairments under the proposed new diary categories.  The NPRM offers no clear 

rationale and cites not a single medical or scientific source.  The supporting documents in 

the NPRM lay out information about select impairments and their categorization but they 

are based on minimal information culled from SSA’s own statistics.  For example, in 

supplementary material published with the NPRM, Cessation Rates by Diary Category, 

SSA offers only a single year of CDR cessation rates from FY16.  The document lists 

cessation rates for a select number of impairments but it provides no scope, context, or 

breakdown.  The impairments listed do not match those noted in other background 

materials as likely to improve, and there is no explanation of how the information is 

relevant and correlates to the proposed changes to be made to the diary categories. 

 

The NPRM generally justifies the shortening of the diary timeframes by relying on this 

background material but it fails to address entirely the well-known disconnect between 

the diary dates and the timing of when CDRs are actually performed.
19

  Until recently, 

SSA has been severely backlogged in its conduct of CDRs.  As a result, none of the data 

                                                 
17

 84 Fed. Reg. 63593. 
18

 84 Fed. Reg. 63591. 
19

 Id.  
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– let alone the sliver that it has cited in this NPRM – can be relied upon to assume 

medical improvement in between the categories. 

 

The agency’s treatment of specific impairments, such as anxiety and depressive 

disorders, is problematic in its targeting claimants based broadly on diagnoses and 

nothing else.  The NPRM also fails to explain how SSA will treat multiple impairments.  

The proposal does not appear to account for this, and indicates that in some instances a 

diary category will be triggered by a diagnosis without regard for the rest of the claim.  

This another example of unfairly targeting individuals based on generalities and the 

agency’s failure to give adequate thought and planning to the broad expansion of its CDR 

scheme.  

 

As with its classification of Step 5 and children’s cases, the NPRM’s approach to 

classifying claims based on specific diagnoses is arbitrary and unsupported. 

 

VI. The Stated Objective of Minimizing Time Out of the Labor Market is Based 

on Faulty Assumptions and Cites to Irrelevant and Inconsistent Data 

 

SSA’s proposed increased frequency is based on an objective of minimizing a 

beneficiary’s time out of the labor market.  It identifies, in vague fashion, the goal of 

achieving “positive employment effects” but admits in the same sentence that the agency 

“cannot currently quantify them.”
20

   

 

To support this claim, the agency offers a few cites to sources that largely prove the 

opposite of the agency’s position, which attenuated conclusions that the agency admits 

show only “modest correlation” and “does not prove evidence of causality between” time 

away from the workforce and likelihood of reentering at SGA level.  Id. 

 

The NPRM completely misrepresents the ultimate conclusion of its main source on this 

point.  SSA cites Hemmeter, J. and Bailey, M.S., Earnings After DI: evidence from full 

medical continuing disability reviews.” The abstract for the article states: 

 

We estimate that a sizeable percentage of beneficiaries would work if their 

benefits were ceased in a medical review. However, many appear to be unable to 

maintain employment: only one in three would have earnings over the full follow-

                                                 
20

 Id. 
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up period. Further, far fewer would reach any of several measures of earnings 

sufficiency.
21

  

 

The NPRM includes as a supplementary document a summary of research from the 

Office of Research, Evaluation, and Statistics that similarly offers findings of “positive 

work effects” that again is distorted to support SSA’s stated objective.  The key finding 

of the study is that at the ages of 40, 50, and 60, the likelihood of returning to the labor 

market decreases substantially the longer the person is out of the market.  It is based on 

the general population and looked for employment defined as earnings above $1,000 

annually.  

 

Once again, the lack of evidence offered in support of this NPRM is galling.  This 

particular aspect of the proposal also begs the question: what is the point?  Is $1,000 of 

annual earnings in “some” years the “positive” outcome the agency is striving for?  

Should a beneficiary be singled out for disqualification based on a theory that they may 

potentially earn an amount that is less than substantial gainful activity?  This is contrary 

to the definition of disability and to the purpose of the Social Security Act.  This spurious 

misuse of data is also contrary to the APA’s notice-and-comment requirements.  

 

In their conclusion, authors Hemmeter and Bailey cited the mass reviews of the 1980s 

and warned “If SSA plans to expand CDRs again, it is important to do so in a manner that 

is both legal and equitable.”   

 

VII. Historically, Similar Attempts to Implement Mass Reviews Resulted in 

Great Harm 

 

The message at the end of the article from Hemmeter and Bailey is instructive, as many 

are warning that the agency’s plan is similar to the mass reviews enacted in the 1980s, to 

disastrous effect.
22

  As in the 1980s, with this plan there is also a targeting of a group of 

                                                 
21

 Hemmeter, J. and Bailey, M.S., Earnings After DI: evidence from full medical continuing 

disability reviews”, IZA Journal of Labor Policy, vol. 5(1), 1-22 available at 

https://izajolp.springeropen.com/articles/10.1186/s40173-016-0066-9. 

 
22

 Comment by Lowell Ayre dated Jan. 2, 2020, Docket No. SSA-2018-0026, available at 

https://www.regulations.gov/document?D=SSA-2018-0026-4685; Comment by NOSSCR dated 

Jan. 6, 2020, Docket No. SSA-2018-0026.  Jonathan Stein, Another Disability Disaster, NY 

TIMES (Jan. 16, 2020).  .   

https://izajolp.springeropen.com/articles/10.1186/s40173-016-0066-9
https://www.regulations.gov/document?D=SSA-2018-0026-4685
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individuals, an acceleration of frequency of reviews, a lack of transparency of the criteria 

to be applied, and a glaring lack of research to support the attenuated assumptions 

underlying the proposal.  The policies also strained the DDSs and FOs so greatly that 

many states refused compliance and stopped performing the reviews.   

 

After public outrage, federal litigation, and intervention by states and the court, in 1984 

Congress enacted legislation to change the CDR process to ensure more transparency.   It 

is contrary to the intent of Congress to again pursue mass-scale reviews targeted at 

certain groups without any evidence or rationale to support it.  We hope that SSA heeds 

the lessons of history and rescinds this proposal. 

 

Sincerely, 

 

Emilia Sicilia, Empire Justice Center 

Catherine M. Callery, Empire Justice Center 

Ann Biddle, Legal Services NYC 

Disability Advocacy Program Coordinators 

 


