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2d Circuit Reaffirms Treating Physician Rule - Again!
Favorable Social Security decisions
from the Court of Appeals for the Second Circuit have been few and far
between in recent years. But of late,
several have given advocates hope for
the future of our “treating physician
rule” in the face of the Social Security
Administration’s (SSA’s) new regulations on the evaluation of opinion evidence. [See the July 2018, January
2019, April 2019, and July 2019 editions of this newsletter.] The Second
Circuit began the new year with another great decision, albeit in a case filed
before the new regulations went into
effect on March 27, 2017.
In Stacey v. Commissioner, -- F. App’x ---, 2020 WL 61986 (2d Cir. Jan.
7, 2020) (summary order), the court
held it is acceptable practice for treating sources to rely on subjective
symptoms when giving an opinion in
cases with mental disorders. Here, the
court once again wholeheartedly embraced the treating opinion rule and
reversed SSA’s decision to credit two
non-examining state agency doctors
over a longstanding treating source.
At issue was the treating source’s
opinion that the plaintiff would be “off
task” for more than 15% of the workday based on psychiatric impairment.
The Court cited both Greek v. Colvin,
802 F.3d 370, 375 (2d Cir. 2015) and
Burgess v. Astrue, 537 F.3d 117, 128
(2d Cir. 2008) as authority for adherence to its treating physician rule.

The Court of Appeals then specifically
rejected the ALJ’s reasoning in declining to give weight to the treating
source. According to the ALJ, the
treating psychologist relied too heavily
on plaintiff’s self-reported symptoms.
But the court, relying on GreenYounger v. Barnhart, 335 F.3d 99, 107
(2d Cir. 2003), reiterated that it is appropriate for a medical diagnosis to be
informed by a patient’s subjective description of his or her symptoms. And
the court took the Circuit’s prior statements in Green-Younger about subjective symptoms a step further.
In Stacey, the Second Circuit specifically endorsed the validity of relying
on subjective symptoms in mental
health cases. Citing Price v. Colvin,
794 F.3d 836, 840 (7th Cir. 2015), the
court noted that mental health cases
are less susceptible to objective testing
and assessment. And as if that were
not enough, the court went on to criticize the ALJ for not applying the
“newly minted diagnostic-testing requirement” evenhandedly, as the ALJ
had accorded great weight to the opinion of the state agency psychologists
who also did no testing. Although a
summary order and not precedential,
Stacey will nonetheless be an important case to cite in conjunction with
various district court cases that have
similarly held.
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2d Circuit Reaffirms Treating Physician Rule - Continued
(Continued from page 1)

And wait, there’s more!! The Second Circuit expressed skepticism about the ALJ’s finding that the
plaintiff’s relationship with his wife contradicted the
treating source’s conclusion that he had extreme limitations in interacting with coworkers and the public,
especially where the evidence otherwise demonstrated tense and hostile relations with the rest of his family. The court also rejected the ALJ’s cherry picking
of isolated instances in the record of improvement to
justify findings of a higher level of functioning, citing
Estrella v. Berryhill, 925 F.3d 90, 97 (2d Cir. 2019).
And the court rejected the ALJ’s conclusion that the
plaintiff’s ability to engage in a passive activity, such
as watching television, had any bearing on the plaintiff’s ability to concentrate actively for even simple
work tasks.
Overall, the Court of Appeals gave short shrift to
SSA’s arguments. It reversed and remanded for calculation of benefits, a highly unusual victory at the
circuit. Congratulations to Attorney Carolyn Kubitschek for her work on this case – and many others.
Although the rules for weighing opinion evidence
have shifted to supportability arguments, this case
and other recent circuit decisions will undoubtedly
bolster those arguments.

In this case, a non-attorney representative did an excellent job on cross-examination of the vocational
witness, asking specifically about tolerated levels of
absenteeism, especially in a probationary period. The
ALJ rejected this line of questioning. The ALJ stated
that the issue at Step Five was limited to whether the
person could perform the work; thus, limitations during the probationary time did not make any difference. The representative argued that the claimant’s
ability to make it through the probationary period is
relevant to the ability to sustain employment. The
plaintiff had anxiety, depression, and selective mutism, and was likely to miss at least one day a month
at work.
Here, the Circuit narrowed its decision to that one
issue: is the ability to complete a probationary period
relevant to a disability claim? The court answered
yes. It also noted that no other Circuit has addressed
the issue but that multiple district courts have looked
at the issue and largely agreed it is relevant. SSA
raised numerous arguments, including extensive legislative history arguments, all of which were rejected.
Congratulations in this case are due to Attorney Tim
Hiller and his firm for pushing the envelope with this
cutting edge issue.

In Sczepanski v. Saul, 946 F.3d 152 (2d Cir. 2020),
the same three Circuit Judges took aim at the ALJ’s
conclusion that the plaintiff’s inability to complete a
probationary period was irrelevant to her ability to
perform work in the national economy. They remanded the claim for further proceedings at Step
Five.

Save the Date
The 2020 NYSBA Partnership Conference will be held Wednesday, September 16
- 18, 2020. DAP will sponsor a State-Wide Task Force Meeting on Wednesday
afternoon, offering - among other things - coveted Ethics CLE credits. There will
be three DAP related sessions on Thursday and Friday, focusing on developing
and presenting persuasive evidence in the world of SSA’s new opinion evidence
regulations. We hope to see you in Albany!
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Proposed VTC Opt-Out Rejected
In late 2018, Social Security Administration (SSA)
proposed regulatory changes in “Setting the Manner
for the Appearance of Parties and Witnesses at a
Hearing,” notably focusing on video hearings and
proposing that claimants would no longer have the
right to opt out of a video hearing. SSA recently issued final rules on December 18, 2019. They are
remarkable in that they ultimately preserved a claimant’s right to opt out of a video hearing. According to
the SSA, the reversal was based on comments indicating an “overwhelming preference” for the current policy.
Indeed, the proposed elimination of the opt out option
prompted significant concern and opposition, including from many DAP advocates who focused particularly on the need to maintain the “opt out” rule. Several lawmakers also expressed their opposition.
The new regulations are effective January 17, 2020.
Note that the agency now does have the right to issue
a corrected or updated notice of hearing closer in time
to the hearing so long as it is at least 20 days in advance of the scheduled hearing. Those notices will
not change the date of the hearing (so the 75-day notice period does not apply) and will typically highlight a change or update in the expert scheduled to
testify or on rare occasion the name of the ALJ who
will handle the case.

Please always check such notices and clarify what
exactly is being changed and whether you have to
respond. Any change to the actual hearing date will
still have to comply with the 75-day rule unless that
was waived.
In the final rule SSA adopted its proposal to
“generally direct any person we call as a witness,”
except the claimant or other party to the hearing, to
appear by telephone. This was also strongly opposed
by advocates but the agency asserts that it has policies
to address many of the problems complained of with
respect to telephonic expert testimony.
SSA’s decision to preserve the claimant’s right to opt
out of video is a nice win for claimants and a reminder of how important it is to follow any proposed regulatory changes and participate in the comment period.
It is especially helpful to be reminded of this as we
face this month a set of very harmful changes proposed changes to the CDR process. (See page 5 of
this newsletter.)

Page 4

Disability Law News — january 2020

Listings Extended
The Social Security Administration (SSA) has announced that it is extending the expiration
dates of several listings: Musculoskeletal, Cardiovascular, Digestive, Skin and Immune Systems. These listings were set to expire on January 27, 2020. They have been extended to February 4, 2022.
According to SSA, it continues to revise and update its listings on a regular basis. These five
listings will updated as “quickly as possible” based on medical advances.

New POMS Issued
SSA published a series of changes to the POMS on
January 6, 2020. A number of the changes claim to
be “quick actions” that merely correct or update provisions. But some appear more significant. According to SSA, they are the “result of several multicomponent workgroups” convened to gather suggestions on clarifying and improving procedures.
Of note, SSA has updated guidance on Completing
Interview Forms and Adult Disability Reports
[POMS DI 11005.022]; Development of Consultative
Examinations (CEs) [POMS DI 22510.016]; and De-

velopment of Medical Evidence of Record (MER)
[POMS DI 22505.014]. These provisions detail the
procedures, time frames, etc., that adjudicators must
follow. Several changes have been made to POMS
governing “Failure to Cooperate and Whereabouts
Unknown.” See DI 23007.000 et seq.
It will be important for advocates to review these
POMS to ensure that adjudicators are following correct procedures, especially in cases that are denied
based on failure to cooperate.

HALLEX Provision Revised
SSA has amended HALLEX I-2-5-71 to
“clarify” (one of SSA’s favorite euphemism) its provision regarding testimony of field office (FO) employees at a hearing. According to Transmittal No. I2-234, an ALJ must now obtain concurrence from the
Hearing Office Chief Administrative Law Judge
(HOCALJ), the Regional Chief ALJ (RCALJ), and
the Regional Commissioner (RC) to request the
appearance of an FO employee. SSA removed the
provision allowing the RCALJ to waive notification;
the RCALJ’s concurrence is now required.
Why might a FO employee be a witness? The HALLEX provision suggests it might be necessary to
resolve conflicting statements in a file. Or perhaps
testimony could be relevant if a claimant wants to
prove they filed a request on time, or relied on a statement of a FO claims representative. Testimony might
also be relevant in an overpayment case. See, e.g.,
Ritter o/b/o C.R. v. Astrue, 2009 WL 529522

(W.D.N.Y. Mar. 2, 2009) (remanding where the record did not contain a detailed explanation of the basis
for the overpayment). The court cited Chlieb v.
Heckler, 777 F.2d 842, 844&847 (2d. Cir 1985),
where the court found that testimony of a Social
Security benefits authorizer experienced at computing
benefit rates constituted substantial evidence of the
existence of the alleged overpayment. Of course,
now it will be even more difficult to obtain that
testimony when you need it.
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SSA’s Proposed CDR Changes Provoke Fierce Opposition
On November 18, 2019, SSA proposed changes to its
continuing disability review (CDR) process that
raised widespread concern and prompted a torrent of
comments in opposition. The proposed regulations,
“Rules Regarding the Frequency and Notice of Continuing Disability Reviews,” 84 Fed. Reg. 63588,
propose adding a new diary category that would increase the frequency of review and result in most
claimants being subject to CDR every two years.
Current CDR rules provide for each disability claim
to be assigned to one of the following three diary
categories:
Medical Improvement Expected (MIE) –
review after 6-18 months;
 Medical Improvement Possible (MIP) –
review after 3 years; and
 Medical Improvement Not Expected
(MINE) – review after 5 to 7 years.


SSA now proposes a new category of “Medical Improvement Likely” (MIL) that requires review after
only two years. It would to apply to impairments that
“typically do not result in permanent, irreversible
structural damage and are amenable to improving
with treatment.”
SSA has not specified how many claimants would be
affected by this. But based on background material
published with the Notice of Proposed Rule Making
(NPRM), the new MIL category would appear to
capture most people, including all claimants found
disabled at Step 5. Among the diagnoses SSA expects to include are cancers found to be disabling for
a specified period and anxiety disorders. With this
new scheme, MIP would become the diary “of last
resort.” SSA also proposes to change the diary for
MINE to six years.

An overwhelming number of comments have been
filed in opposition to the proposals. As this newsletter went to press a few days before the comment
deadline of January 31st, over 100,000 comments
had been lodged. While the authors of this newsletter
have not reviewed them all, all indications are that
most comments are in strong opposition. This is indicated by coverage so far, including several news
articles by local and national outlets, and a prominent
op-ed in the New York Times. There has also been
significant social media coverage.
One point made frequently in comments and in the
press has been the similarity of these proposals to
rules enacted in the 1980s when the Reagan Administration initiated a program of mass CDRs. The policy was considered by many to be a scandal and a
disaster, resulting in benefits termination of over
300,000 claimants. There was a massive public outcry that ultimately resulted in several statutory
reforms and the current rules for CDRs.
This time around, advocates and claimants appear to
have mobilized in advance of the rules being finalized. It is not impossible for SSA to reverse its
course and it is encouraging that it did so with its
proposal to eliminate a claimant’s right to opt out of
Video Teleconferencing (VTC). (See article on page
3 of this newsletter.) For now it remains to be seen if
the agency will heed the lessons from history and the
comments of over 100,000 (and counting).

Disability Law News — january 2020

Page 6

SSI Benefits Chart Available
In the October edition of this newsletter, we announced SSA’s benefits increases for 2020. Thanks to Jim Murphy of the Cortland office of Legal Services of
Central New York for pointing us to the updated SSI Benefits Level Chart published by New York’s Office of Disability and Temporary Assistance (OTDA).
The new chart incorporates the 2020 increases. Note that while the SSI Federal
Benefit Rate (FBR) has increased by $12 for individuals, the New York State
Supplement (SSP) will remain the same.
And thanks to DAP list serve Guru Paul Ryther for alerting us to the updated
monthly Medicare Part B premium for 2020, which will be $144.60. See
https://www.medicare.gov/your-medicare-costs/part-b-costs.

SSA Field Office Hours Expanded
As part of SSA Commissioner Andrew Saul’s goal of better customer service, he recently announced that field offices will once again be opened to
the public on Wednesday afternoons. Since 2012, the offices were closed
on Wednesday afternoon to allow employees to catch up with paper work.
In addition to expanding hours of service, Commissioner Saul also announced the hiring of 1,100 front line employees to provide service on
SSA’s National 800 Number and in its processing centers.
And what about trying to reach employees at those field offices? Thanks to
Mike Telfer for sharing this list of office phone numbers.

Social Security Scams Abound
Who among us has not received at least one call claiming to be from the
Social Security Administration (SSA) alerting us – or threatening us – because our Social Security number has allegedly been linked to a crime?
Our Social Security number will be suspended, or worse. The goal of
course is to scare us into sharing personal information with the scammers.
SSA is trying to raise public awareness about these scams. SSA’s Office
of Inspector General (OIG) has posted several fraud advisories, as has other organizations such as the AARP and the Division of Consumer Education of Federal Trade Commission.
The OIG now has an SSA Imposter Scam Reporting Form that allows victims to report scam calls, emails, or
texts.
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Second Circuit Remands for Reassessment
As noted on the first page of this newsletter, the Court
of Appeals for the Second Circuit has been reinforcing its long-time “treating physician rule.” Another
recent summary order continues that trend. In Gough
v. Saul, --- F. App’x --- , 2020 WL 475745 (2d. Cir.
Jan. 13, 2020), the court remanded for the Commissioner to explain why he gave greater weight to the
evaluating rather than treating clinicians, to allow the
plaintiff to supplement the record, and to reassess the
plaintiff’s credibility and residual functional capacity
(RFC). The court also ordered the Commissioner to
request medical source statements from the treating
physicians, if warranted.
The Second Circuit found there was little support in
the record for the Administrative Law Judge’s
(ALJ’s) conclusion that the limitations of function in
the record did not preclude full time work. It questioned the ALJ’s conclusion that treatment notes did
not suggest significant problems in functioning. The
court cited treatment notes reflecting the plaintiff’s
trouble motivating herself to get of bed, as well as
occasional suicidal thoughts. It also highlighted the
plaintiff’s testimony as to her limitations. The court
feared the ALJ had cherry-picked evidence to support
his conclusion the plaintiff could work full-time even
though the record suggested greater dysfunction, citing Estrella v. Berryhill, 925 F.3d 90, 97 (2d Cir.
2019).
The court also found the ALJ erred in not giving
greater weight to the plaintiff’s subjective symptoms,
given that the medical evidence supported her descriptions. The ALJ failed to explain how he had
identified or weighed any material conflicts in the
evidence of record. According to the court, if the ALJ
puts greater weight on other evidence of record, he is
required to explain why, especially if he accorded it
more weight than accorded to records from treating
clinicians.
The Court of Appeals acknowledged the ALJ may
have not seen a conflict, as the treatment notes did not
explicitly indicate the plaintiff could not work fulltime. But the court noted that a subsequent ALJ had

viewed the same treatment records and found the
plaintiff disabled starting the day after the time period
in the appeal. It held that if the ALJ had perceived a
gap in the record in terms of opinions as to ability to
work, especially here where the plaintiff has appeared
pro se before the ALJ, he had a duty to fill that gap.
In its relatively short, summary order, the Second Circuit reiterated several basic rules, including the duty
to develop the record. It also acknowledged a subsequent favorable determination, something the courts
are not always willing to consider. Congratulations to
Attorney Mark Schneider of Plattsburgh for this victory.
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District Court Remands for Consideration of CE Opinion
Andrew Spink of the Geneva office of LawNY convinced U.S. District Judge Siragusa to remand his
client’s case because the ALJ failed to consider the
opinion of a consultative examiner (CE). Andrew,
who had represented the client at the ALJ hearing,
had argued that the client’s prior claim should be reopened. The ALJ had reopened the earlier application
but then went on to deny both claims.
Undeterred, Andrew appealed, arguing among other
things, that the ALJ erred in ignoring the opinion of a
CE from the earlier, re-opened claim. The CE had
opined that the claimant had moderately to marked
limitations in maintaining a regular schedule, and had
cognitive problems that might significantly interfere
with his ability to function on a daily basis. Andrew
argued that the ALJ’s failure to discuss this report
was erroneous because it was consistent with the
opinion of the claimant’s primary care physician.
The court agreed. It held the ALJ is required to eval-

uate every medical opinion of record. It found the
opinion was relevant to Andrew’s argument that the
claimant met Listing 12.02 for neurocognitive disorders, as the report indicated marked limitations in at
least two of the “B” criteria of the listing.
Judge Siragusa remanded the claim for consideration
of the CE’s opinion, and for the ALJ to reweigh the
evidence as appropriate. Gorton v. Commissioner of
Social Security, 2019 WL 6768780 (W.D.N.Y. Dec.
12, 2019). Compliments to Andrew for his creative
advocacy.

Third Circuit Issues Lucia Ruling
In 2018, the U.S. Supreme Court ruled that the appointment of Security and Exchange Commission
(SEC) Administrative Law Judges (ALJs) was unconstitutional under the Appointments Clause of the U.S.
Constitution. Lucia v. Securities and Exchange Commission, 138 S.Ct. 2044 (2018). Although Lucia did
not address Social Security Administration (SSA)
ALJs, SSA responded by “re-appointing” its ALJ
corps on July 16, 2018. See the July 2018 and April
2019 editions of this newsletter for more on the implications of the decision on the constitutionality of SSA
ALJ appointments, and the aftermath of Lucia, including Social Security Ruling (SSR) 19-2p.
Post Lucia, issues have continued to abound about
whether challenges to the constitutionality of the ALJ
appointment could be raised on appeal in U.S. District Court if the issue had not been raised at the administrative level. At least one Court of Appeals has
now weighed in on that question. The Third Circuit
has ruled that issue exhaustion is not required. It

found that the characteristics of the SSA review process and the rights protected by the Appointments
Clause favor resolution of these appointments claims.
The decision reiterates the holding in the Sims v.
Apfel, 530 U.S. 103 (2000), which held that claimants
need not exhaust issues in the administrative process
to obtain judicial review. See Cirko o/b/o Chirko v.
Commissioner of Social Security, --- F.3d ---, 2020
WL 370832 (3d Cir. Jan. 23, 2020).
At least one court within the Second Circuit has issued a similar decision. See San Filippo v. Berryhill,
2020 WL 62039 (S.D.N.Y. Jan. 3, 2020). Advocates
should consider raising Lucia challenge in claims decided before the 2018 reappointments.
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Court Remands Result in ALJ Wins
A remand from U.S. District Court is usually considered a victory, as only 2% of appeals are reversed by
the courts, while 48% are remanded. See SSA’s 2018
“Waterfall” chart. But Attorney Mike Telfer of the
Albany office of the Legal Aid Society of Northeastern New York can attest to the ultimate value of those
court remands. Mike reports a trifecta of ALJ wins
following court remands.
Mike’s first case involved a conundrum advocates
occasionally encounter. His client was an SSI recipient who applied for Social Security Disability Insurance benefits (SSDI/Title II) benefits based on her
own record. Her application was denied, despite a
favorable SSI CDR a few months earlier. Mike appealed to the U.S. District Court. The government
offered a voluntary remand based on collateral estoppel. See 20 C.F.R. § 404.950, instructing ALJs to
accept the factual finding made in the previous determination or decision unless there are reasons to believe that it was wrong.
On remand, Mike argued the first ALJ failed to determine whether the previous determinations were incorrect, whether the prior determinations were binding
on the ALJ’s decision, whether the prior determinations should be reopened, or whether the doctrine of
collateral estoppel applied to the current decision.
Mike’s client had first become insured in July 2012.
She had continued working subsequent to the first
hearing and was actually working at the time of the
remand hearing. Mike convinced OHO (Office of
Hearing Operations) to update the claimant’s DLI
(Date Last Insured) for Title II purposes. Her new
DLI was 2022. Mike also demonstrated through earlier testimony that her jobs were performed with assistance from others, and thus was performed with
special conditions. He also argued she had unsuccessful work attempts following the remand.
The ALJ granted a favorable decision on the record
(OTR) without another hearing. The ALJ found the

claimant met Listing 12.06 based on evidence from
the old files and new evidence Mike had submitted.
Mike’s client will get SSD benefits retroactive to
September 2013, minus any SSI benefits she received. See SSA’s “windfall” provisions at 20 C.F.R.
§§ 404.408b; 416.1123(d).
Mike’s second victory involved another voluntary
remand. Mike had argued the ALJ failed to properly
develop the record by obtaining the notes from the
client’s therapists. Since the records arguably supported the therapists’ opinions in his case, the ALJ
erred in weighing the evidence. Mike pointed out to
the court that the ALJ failed to use his subpoena power to obtain the records. He also argued new and material evidence supported remand. The claimant’s
prior lay advocates had obtained a statement from his
former employer, which supported an argument that
the client’s past work was not past relevant work
(PRW), as it was performed with special conditions.
Additionally, new and material evidence had been
submitted to the Appeals Council from the client’s
advocate.
The Office of General Counsel (OGC) entered into a
very specific stipulation, requiring the ALJ on remand
to, among other things, evaluate treating source opinions, reassess the claimant’s residual functional capacity (RFC), and obtain medical expert testimony, if
deemed necessary. While the federal court appeal
was pending, Mike worked with the client and his lay
advocates to file a new application. When that application was denied, Mike helped him request reconsideration. Shortly thereafter, Mike received the remand
offer from OGC. The two files were consolidated at
OHO. Mike obtained the treatment records the first
ALJ had failed to request. He also secured an opinion
from the claimant’s current therapist. The ALJ sent
interrogatories to a medical expert (ME). The ALJ
issued a fully favorable decision based on the ME’s
opinion that the claimant met Listing 12.08, Personality and impulse control disorders.
(Continued on page 10)
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Court Remands Result in ALJ Wins - Continued
(Continued from page 9)

In Mike’s third remanded case, the claimant had obtained a remand from the Appeals Council pro se.
Mike represented her at the first remand hearing in
2017, followed by another appeal to the Appeals
Council and then to the U.S. District Court. Mike
argued the ALJ had erred in his listing analysis,
weighing of opinion evidence, and credibility and
Step 5 determinations. OGC once again offered a
voluntary remand. On remand, the Appeals Council
agreed the ALJ had erroneously assigned no weight
to a LMSW because she was not an acceptable medical source. The Appeals Council also noted a psychiatrist had rendered an opinion on physical restrictions
outside the field of his expertise. The Appeals Council ordered the ALJ to obtain the opinion of an ME if
necessary.

The ALJ ordered a new consultative examination
(CE), the results of which Mike attacked as inconsistent with the evidence. The ALJ also sent interrogatories to an ME. Mike challenged the ME’s unhelpful opinion on the grounds that the ME had only
reviewed evidence associated with the new application. When the files were consolidated, the ME offered a new opinion finding the claimant’s conditions
equaled Listings 12.04 and 12.15. The ALJ issued a
favorable decision on the record based on Listing
12.15 (Trauma and stressor related disorders) without
the need for yet another hearing.
Mike has a great run of both offers for voluntary remands and success on remand. His hard work obviously pays off for his clients.

In the meantime, Mike had helped his client file a
new application, in the course of which he updated
her records and obtained a current medical source
statement (MSS). The two claims were consolidated.

DAP Community Mourns Longtime Colleague
The DAP community received news last Fall of the
passing of a beloved, longtime colleague and friend
to many DAPers, Victor Torres. Victor died Thursday, October 31, 2019, after a protracted illness.
Victor began his career as a paralegal in Brooklyn
Legal Services Corporation A in 1985. At LSNYC,
he focused on DAP and over the years broke ground
as a paralegal supervisor and as a Latinx supervisor
of the DAP unit at Brooklyn A. He was one of the
pioneering members of LSNYC’s Diversity Committee and was described by colleagues as having
worked tirelessly to bring diversity, equity, and inclusion.
In 2005, the City Bar Association awarded Victor the
Legal Services Award, recognizing his long-time
commitment to serving low-income clients. Victor
joined the Urban Justice Center’s Mental Health Pro-

ject in 2014, where he represented DAP clients until
his retirement in 2016.
Victor had an outsized contribution to our work and
to the colleagues who worked beside him. He was a
fierce and exceptionally scrupulous advocate. As a
colleague, he is remembered as an unforgettably kind
and sweet man with a booming laugh and gentle soul.
Victor is survived by his wife, Helen and daughter
Jasmin, an attorney at Manhattan Legal Services.
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CSU Procedures Revised
As discussed in the April 2019 and October 2019
issues of this newsletter, Centralized Scheduling Unit
(CSU) procedures are now underway in New York
State and most of the country. CSU is designed to
centralize SSA’s scheduling of ALJ hearings, so that
hearings will be scheduled automatically based on
availability information provided by the representative five months in advance. Since the rollout last
year, there has been a significant amount of advocacy
directed at clarifying the procedures and improving
some of the problems with the new system.
In the most recent update to Region 2, Regional
Chief ALJ Aaron Morgan held a teleconference on
January 21, 2020, to inform representatives of some
new developments and changes to its procedures that
went into effect this month. Additional information
was provided in a follow-up email.
Advocates must still send their scheduling information monthly five months in advance to the following address for cases in Region I and Region II,
which cover Connecticut, Maine, Massachusetts,
New Hampshire, New Jersey, New York, Puerto Rico, Rhode Island, and Vermont:
NY.R1.R2.Rep.Unavailability.Mail@ssa.gov
One change, however, is that SSA is now requesting
that advocates provide availability information and
not information about unavailability. This change is
intended to reduce confusion. This new procedure
applies to scheduling information for the month June
and later. There is no need to revise information submitted for prior months.
Another change is that scheduling information must
now be submitted on the 20th of every month.
SSA also announced it is creating an internal central
portal to track availability across the nation to ensure
that all regions can check information from the same
source and avoid double-booking. The lack of coordination between different regions or between regions and the National Hearing Centers has been a
major problem that continues to result in doublebooking. The different regions do not currently operate under the same scheduling process.
SSA did not provide a timeframe for when the portal
would be complete but assured that it was “steadily

working toward it.” Until the system is truly centralized, SSA advises advocates to submit different
availability dates to different CSUs to avoid double
booking.
At the same time, SSA urged advocates to provide a
sufficient number of dates for the number of cases
that are in ready-to-schedule (RTS). Although a
CSU will reach out to you directly if you have not
done so, the agency advises checking your ERE regularly to be aware of the number and location of cases that are in RTS status to help ensure adequate
availability.
The agency noted that for supplemental hearings –
which require only 20 days notice and not 75 – individual hearing offices and not just the CSU may contact you for additional availability.
SSA stated it would be publicizing contact information on its website to improve communication
with the CSUs. The agency provided the following
updated contacts for the Region 1/Region 2 CSU
Management Team:
Regional Attorney Jaimie Hanlon, CSU Director:
Jaimie.Hanlon@ssa.gov
 Lisa Beteta, CSU Group Supervisor:
Lisa.Beteta@ssa.gov; 877-773-7451 x25339
 Jessie Galarza, CSU Group Supervisor:
Jessie.Galarza@ssa.gov; 866-217-1507 x33600
 Ellen Munsey, CSU Group Supervisor:
Ellen.Munsey@ssa.gov; 877-701-2137 x22606


If a hearing notice has not yet been issued, requests
for changes to the hearing date or time may be made
directly to the CSU. If a notice has already issued, a
formal adjournment request must be submitted to the
ALJ.
Advocates are continuing to share feedback and best
practices in the evolving use of CSUs. Additional
advice, relayed by Michelle Spadafore of NYLAG, is
to mark in boldface the new information being provided every month, so that the CSU doesn’t need to
check or re-enter information previously submitted.
You should also specify if you do not have any dates
for a particular month. Keep us informed of issues
you encounter with these and other CSU changes.
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Student Loan Discharge Program Questioned
Social Security Disability and SSI beneficiaries who
have been found permanently disabled may be eligible for discharge of their federal student loans. But
advocates who have tried to assist clients with discharges have undoubtedly seen some of the hurdles
these beneficiaries face, not the least of which may be
proving their disabilities are total and permanent.
[See the June 2016 edition of this newsletter for tips
on how to help, including ways of determining if the
beneficiary’s disability finding was classified as
Medical Improvement Not Expected.]

or the Veterans Administration as eligible who have
actually received a loan discharge. In its letter to the
Department of Education, the group expressed its
concern over the Department’s lack of transparency
with Congress, citing the differences between the low
rates of discharges reported by NPR compared to data
previously shared with Congress. A copy of the Congressional letter is available here.

A recent NPR report underscored these and other hurdles beneficiaries confront. It emphasized the extent
to which the Department of Education has failed to
help potentially eligible borrowers get the relief to
which they are entitled. Many borrowers are either
unaware of the program or have difficulty navigating
the bureaucracy because of their disabilities.
The day after the NPR report was aired, lawmakers
called for an investigation into the troubled student
loan discharge program. A bipartisan Congressional
group has asked the Department of Education for data
about the numbers of individuals identified by SSA

Contact Us!
Advocates can contact the DAP Support attorneys at:
Kate Callery: (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org
Emilia Sicilia: (914) 595-0910 ext. 104, esicilia@empirejustice.org
Ann Biddle: (347) 592-2214, abiddle@lsnyc.org
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SSA Announces Desk Top Faxing
Might there be hope for all those documents faxed to
SSA District Offices (DOs) and Field Offices (FOs)
that currently appear to be forever lost in black holes?
The Social Security Administration (SSA) has announced the roll out of the Desktop Faxing Proof of
Concept (POC). According to SSA, this is an IT
Modernization initiative that resulted from an Engage
SSA suggestion submitted by a teleservice center employee. The Desktop Faxing POC is a collaboration
between the Office of Operations and the Office of
Systems that will test the ability to send and receive
faxes electronically via Microsoft Outlook. SSA employees will be able to send electronic documents to
fax machines via Microsoft Outlook. Inbound faxes
from the public will be converted to a digital image
and sent to a special mailbox that will be administered by office management.
SSA notes this e-faxing solution is still a “proof of
concept,” which apparently means it is a pilot program. But if it works, SSA claims it will:











Reduce the amount of printing by allowing
employees to view received faxes from a
shared mailbox.
Automatically convert received faxed documents into digital files, which technicians can
easily upload into numerous repositories.
Allow the ability to fax multiple documents at
the same time.
Send a notification to the sender’s inbox
alerting the employee to the status of the sent
fax.
Automatically create a fax coversheet based
on the information the employee enters in the
Outlook text box.

The rollout schedule for this new initiative is listed
below.
Please let us know if desktop faxing sheds light into
the black holes currently at SSA FOs.

Improve efficiency and convenience by allowing employees to send and receive faxes
directly from their desks.

Date to Rollout

Region
Philadelphia

# of FO's
in the Region
131

Estimated Time Frame
of Completion
2 weeks

12/9/2019 12/16/2019
12/18/2019

Denver

53

1 day

12/23/2019

Seattle

49

1 day

12/30/2019 1/6/2020
1/8/2020 - 1/13/2020

Kansas City

68

1 week

Boston

67

1 week

1/15/2020 1/22/2020
1/27/2020 - 2/5/2020

New York

107

1 week

Dallas

139

1.5 weeks

2/10/2020 2/20/2020
2/24/2020 3/11/2020
3/16/2020 - 4/1/2020

San Francisco

155

1.5 weeks

Chicago

219

2.5 weeks

Atlanta

242

2.5 weeks

4/2/2020

Completion

1230

13 weeks and 2 days
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This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court
and the United States Court of Appeals for the Second Circuit. These summaries, as well as earlier decisions, are also
available at https://empirejustice.org/resources_post/recent-2d-circuit-decisions-january-2020/. Synopses of nonprecedential summary orders issued by the Second Circuit are available at https://empirejustice.org/resources_post/
second-circuit-update/
We will continue to write more detailed articles about significant decisions as they are issued by these and other
Courts, but we hope that these lists will help advocates gain an overview of the body of recent judicial decisions that
are important in our judicial circuit.

S

C

D

Smith v. Berryhill, 139 S.Ct. 1765 (2019)

Barnhart v. Walton, 122 S. Ct. 1265 (2002)

The Supreme Court held that an Appeals Council dismissal
of a request for review is a final decision subject to judicial
review. The Court unanimously held that where the
Appeals Council has dismissed a request for review as
untimely after a claimant has obtained a hearing from an
ALJ on the merits, the dismissal qualifies as a “final decision . . . made after a hearing” within the meaning of 42
U.S.C § 405(g). It distinguished its earlier ruling in Califano v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192
(1977), by emphasizing that as opposed to the denial of a
request for reopening in Sanders, there had been a decision
by an ALJ on the merits of the plaintiff’s claim.

The Supreme Court affirmed SSA’s policy of denying SSD
and SSI benefits to claimants who return to work and engage in substantial gainful activity (SGA) prior to adjudication of disability within 12 months of onset of disability.
The unanimous decision held that the 12-month durational
requirement applies to the inability to engage in SGA as
well as the underlying impairment itself.

Biestek v. Berryhill, 139 S.Ct. 1148 (2019)
In a 6-3 decision, the Court declined to adopt a categorical
rule that a vocational expert’s supporting data must be provided in order for the testimony to constitute substantial
evidence. But the majority acknowledged that in some
cases it may be possible to draw an adverse inference
against a VE who refuses to provide supporting data.
Barnhart v. Thomas, 124 S. Ct. 376 (2003)
The Supreme Court upheld SSA’s determination that it can
find a claimant not disabled at Step Four of the sequential
evaluation without investigation whether her past relevant
work actually exists in significant numbers in the national
economy. A unanimous Court deferred to the Commissioner’s interpretation that an ability to return to past relevant work can be the basis for a denial, even if the job is
now obsolete and the claimant could otherwise prevail at
Step Five (the “grids”). Adopted by SSA as AR 05-1c.

Sims v. Apfel, 120 S. Ct. 2080 (2000)
The Supreme Court held that a Social Security or SSI
claimant need not raise an issue before the Appeals Council in order to assert the issue in District Court. The Supreme Court explicitly limited its holding to failure to
“exhaust” an issue with the Appeals Council and left open
the possibility that one might be precluded from raising an
issue.
Forney v. Apfel, 118 S. Ct. 1984 (1998)
The Supreme Court finally held that individual disability
claimants, like the government, can appeal from District
Court remand orders. In Sullivan v. Finkelstein, the Supreme Court held that remand orders under 42 U.S.C. 405
(g) can constitute final judgments which are appealable to
circuit courts. In that case the government was appealing
the remand order.
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Estrella v. Berryhill, 925 F .3d 90 (2d Cir. 2019),
The Court of Appeals endorsed in strong terms the value of
treating source evidence and affirmed its prior treating
physician rule cases. The court faulted the ALJ for failing
to consider explicitly the Burgess factors incorporated into
the former opinion evidence regulations, which were replaced in 2017 by 20 C.F.R. §§ 404.1520c(a) & 416.920c
(a). The new regulations were not considered by the court.

Lockwood v. Comm’r of SSA, 914 F.3d 87 (2d Cir. 2019)
The Court of Appeals remanded because the ALJ had not
met his affirmative obligation under SSR 00-4p to inquire
about any possible or apparent conflicts between vocational testimony and the Dictionary of Occupational Titles
(DOT). The court found the ALJ did not meet his burden
simply by asking the vocational expert if her testimony
was consistent, especially where the ALJ found the plaintiff could not reach overhead, but the three jobs to which
the VE testified all required frequent or occasional reaching.

Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015)
The Court of Appeals remanded for consideration of a
retrospective medical opinion from a treating physician
submitted to the Appeals Council, citing Perez v. Chater,
77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not
supported by substantial evidence in light of the new and
material medical opinion from the treating physician that
the plaintiff would likely miss four days of work per
month. Since the vocational expert had testified a claimant
who would be absent that frequently would be unable to
work, the physician’s opinion, if credited, would suffice to
support a determination of disability. The court also faulted the district court for identifying gaps in the treating physician’s knowledge of the plaintiff’s condition. Citing Burgess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court
reiterated it may not “affirm an administrative action on
grounds different from those considered by the agency.”

Greek v. Colvin, 802 F.3d 370 (2d Cir 2015)
The court remanded for clarification of the treating
source’s opinion, particularly as to the claimant’s ability to
perform postural activities. The doctor had also opined
that Mr. Greek would likely be absent from work more
than four days a month as a result of his impairments.
Since a vocational expert testified there were no jobs Mr.
Greek could perform if he had to miss four or more days of
work a month, the court found the ALJ’s error misapplication of the factors in the treating physician regulations was
not harmless. After all, SSA’s regulations provide a very

D
specific process for evaluating a treating physician's opinion and instruct ALJs to give such opinions 'controlling
weight' in all but a limited range of circumstances. See 20
C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at
128." (Emphasis supplied.)

McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014)
The Court of Appeals for the Second Circuit found the
ALJ’s failure to incorporate all of the plaintiff’s nonexertional limitations explicitly into the residual functional
capacity (RCF) formulation or the hypothetical question
posed to the vocational expert (VE) was harmless error.
The court ruled that “an ALJ's hypothetical should explicitly incorporate any limitations in concentration, persistence,
and pace.” 758 F.3d at 152. But in this case, the evidence
demonstrated the plaintiff could engage in simple, routine
tasks, low stress tasks despite limits in concentration, persistence, and pace; the hypothetical thus implicitly incorporated those limitations. The court also held that the
ALJ’s decision was not internally inconsistent simply because he concluded that the same impairments he had
found severe at Step two were not ultimately disabling.

Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013)
The Court held the failure to conduct a function-byfunction analysis at Step four of the Sequential Evaluation
is not a per se ground for remand. In affirming the decision of the district court, the Court ruled that despite the
requirement of Social Security Ruling (SSR) 96-8p, it was
joining other circuits in declining to adopt a per se rule that
the functions referred to in the SSR must be addressed
explicitly.

Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013)
The Court held the ALJ improperly substituted her own lay
opinion by rejecting the claimant’s contention that he has
fibromyalgia despite a diagnosis by his treating physician.
It found the ALJ misconstrued the treating physician’s
treatment notes. It criticized the ALJ for relying too heavily on the findings of a consultative examiner based on a
single examination. It also found the ALJ improperly substituted her own criteria for fibromyalgia. Citing the guidance from the American College of Rheumatology now
made part of SSR 12-2p, the Court remanded for further
proceedings, noting the required finding of tender points
was not documented in the records.
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Sorry I’m Late
Are you one of those people who are always late, either for an appointment or for getting that draft brief
in on time? Or you one of those waiting patiently –
or impatiently – for those of us who can’t ever seem
to plan our time? According to a recent BBC Worklife article, the psychology of lateness may demonstrate that late people are not simply rude or lazy.
Many of them are often painfully aware of the havoc
their perpetual lateness can have on their relationships, reputations, careers, and finances.
While some late people pass off their bad habits as
the result of being caught up with big-thinking and
loftier concerns, it could be more connected to their
personality types. Experts find they may share personality traits such as optimism, low levels of selfcontrol, anxiety, or thrill seeking. Or they may experience the passing of time differently. A study done
in 2001 by Jeff Conte, a psychology professor at San

Diego University found that when tested, Type A
people (ambitious, competitive) believed a full minute had gone by when 58 seconds had passed, while
the Type Bs (creative, reflective, explorative) thought
a minute had gone by when 77 seconds had already
elapsed.
Can you fix your brain to be on time? Some suggest
that instead of providing excuses (I wanted to be on
time, but…), recognize and then try to adapt what
made you late. And for those left waiting? Draw a
line in the sand, and refuse to make plans with the late
-comer anymore. That may just force your perpetually late friend to identify and address the problems underlying tardiness.

