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DAP Welcomes New Coordinator 

 

Welcome to Emilia Sicilia, who start-

ed as one of the DAP Statewide Coor-

dinators this month.  Emilia  replaces 

Louise Tarantino, who retired in July.  

Emilia is a graduate of the University 

of Wisconsin Law School.  She has 

been a DAP advocate at the Urban 

Justice Center in NYC since 2006, 

serving as Director of Disability Bene-

fits Advocacy since 2012.  She is well-

known to the DAP community, having 

served as a trainer at various Partner-

ship Conferences and other events.  

 

Emilia comes to the Empire Justice 

Center with substantial litigation expe-

rience, in both individual claims and 

impact cases.  She is currently co-

counsel in Amin v. Colvin, a lawsuit 

pending against the Social Security 

Administration for its failure to docket 

non-disability appeals.  She worked on 

the successful Padro litigation, a class 

action against SSA for systematic   

denial of due process.  And she 

worked with co-counsel on Martinez 

v. Astrue, a national class action 

against SSA for automatically denying 

and suspending benefits based only on 

a warrant.  She also has invaluable 

experience advocating with SSA, in-

cluding on issues involving SSA’s 

evaluation of trauma in disability 

claims.  

 

Emilia will work out of the Yonkers 

office of the Empire Justice Center. 

She joins Statewide Coordinator Kate 

Callery of the Rochester office of the 

Empire Justice Center and NYC Coor-

dinator Ann Biddle of LSNYC and the 

Urban Justice Center. 

 

So just what do these DAP Coordina-

tors do?  

 

In short, they are here to help DAP 

advocates!  Among other things, they 

provide legal education and substan-

tive law training on Social Security 

law to the NYS DAP community 

through regional task force meetings 

and specialized trainings.  Upcoming 

Task Forces meetings around the state 

are already planned for November and 

(Continued on page 2) 

Emilia Sicilia, DAP Coordinator 
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December with CLEs on Appeals.  And several state-

wide virtual meetings and webinars are in the works, 

including a CLE presentation December 2nd by Ann 

and Emilia in New York City on ALJ Bias that will 

broadcast to other sites around the state.  Kate, Emi-

lia, and Ann will also be updating the basic training 

“videos.”  Like the on-line trainings currently on the 

WNYLC  On-line Resource Center, these sessions 

will be available on demand for new advocates to 

view at their desks and in their own time. 

 

The coordinators keep NYS DAP advocates up-to-

date on changes in Social Security laws, rules and 

regulations through the quarterly Disability Law 

News; responding to requests for information posted 

on the DAP Listserv and received from individual 

advocates; and building, organizing, and keeping cur-

rent several web-based resources, including a com-

prehensive web site as well as specialized web re-

sources for DAP staff.  They are in the process of re-

viewing all these platforms, so look for some surveys 

coming your way.   

 

 

 

 

 

The DAP coordinators also represent individual So-

cial Security disability claimants in the federal courts 

and undertake impact litigation.  They are available to 

help DAP advocates with appeals, either by co-

counseling, editing memos, or taking over appeals 

that programs are unable to handle.  And, they are 

here to review and consult on any cases that advo-

cates are considering appealing, especially to the  

Second Circuit.  

 

Kate, Emilia, and Ann undertake legislative and ad-

ministrative advocacy aimed at improving access to 

justice and maintaining DAP funding.  And of course 

they nag DAP contractors for all case closing data 

and provide both the contractors and OTDA with 

timely quarterly reports. 

 

Reach out to Kate, Emilia, and Ann with your ques-

tions, thoughts, and suggestions:    

 

Kate – kcallery@empirejustice.org; 585-295-5727 

 

Emilia – esicilia@empirejustice.org; 914-595-0910 

Ext. 104 

 

Ann- abiddle@lsnyc.org; 347-592-2214 

(Continued from page 1) 

DAP Welcomes New Coordinator - Continued 

New Deputy Commissioner Confirmed 

On September 24, 2019, David Fabian Black was confirmed as the new     

Deputy Commissioner of Social Security.  His nomination was originally  

submitted in the prior Congress for a term ending in January 2019 but it was 

not acted upon by the Senate.  His nomination was resubmitted during the 

current Congress and confirmed for a term ending January 19, 2025. 

 

Black worked as White House Senior Advisor at SSA until his confirmation.  

Prior to that, he served as SSA General Counsel from October 2007 to July 

2015.  At his confirmation hearing, Black identified as his goals the reduction 

of payment errors, waste, fraud, and abuse; improving public service, such as 

wait times at field offices and when calling the 1-800 number; program     

simplification; and protection of private data.  

mailto:kcallery@empirejustice.org
mailto:esicilia@empirejustice.org
mailto:abiddle@lsnyc.org
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SSA Pays 1.6 Percent COLA for 2020 

Monthly Social Security and Supplemental Security 

Income (SSI) benefits will increase 1.6 percent in 

2020, compared with last year’s 2.8 percent cost of 

living adjustment (COLA).  

 

The monthly SSI federal benefit rate for an individual 

will go up only $12, from $771 to $783; the monthly 

rate for a couple goes up $18 to $1,175. The New 

York State supplement will continue at $87 for indi-

viduals and $104 for couples living alone; the living 

with others supplements remain at $23 and $46, re-

spectively. We will post the 2020 New York State 

SSI benefit chart when it becomes available.  

 

With this COLA, other of SSA’s benchmarks will 

also see some increases. Substantial Gainful Activity 

(SGA) threshold for Non-Blind has increased from 

$1,220 to $1,260 per month. The SGA level for blind 

workers went to $2,110. The Trial Work Period 

(TWP) threshold increased to $910 per month (from 

$880). The quarter of coverage amount has increased 

to $1,410. The maximum taxable earnings for 

OASDI (old-age, survivors and disability insurance) 

purposes will increase to $137,700 in 2020. 

Each year, the Centers for Medicare & Medicaid Ser-

vices (CMS) set the following year’s Part B premi-

um. Specific information about 2020 Medicare 

changes will be available at www.medicare.gov. 

 

These changes will go into effect in January 2020. 

See SSA’s Fact Sheet on 2020 Social Security 

Changes.   

EAJA Rates Updated 

Who wants to calculate the monthly updates to standard Equal Access to Justice (EAJA) attorney fee rates when 

Gene Doyle of People Organized for Our Rights, Inc. (P.O.O.R.) will do it for you?  Based on the August 2019 

Consumer Price Index (CPI) data from the Bureau of Labor Statistics (BLS), Gene has provided EAJA rate 

charts (in a pdf file) and spreadsheets (in a Microsoft Excel file) through August 2019:  https://

empirejustice.org/resources_post/federal-eaja-hourly-rates-march-1996-through-august-2019/  

https://www.ssa.gov/news/press/factsheets/colafacts2020.pdf
https://empirejustice.org/resources_post/federal-eaja-hourly-rates-march-1996-through-august-2019/
https://empirejustice.org/resources_post/federal-eaja-hourly-rates-march-1996-through-august-2019/
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REGULATIONS 

SSR Discusses Headache Disorders 

On August 26, 2019, SSA 

issued Social Security Rul-

ing 19-4p, “Titles II and 

XVI: Evaluating Cases In-

volving Primary Headache 

Disorders” to provide guid-

ance on how headache dis-

orders are evaluated and 

the kind of evidence SSA 

will consider sufficient to 

establish an impairment.   

 

The SSR relies on the third edition of the Internation-

al Classification of Headache Disorders (ICHD-3) to 

define primary headache disorders as “complex neu-

rological disorders involving recurring pain in the 

head, scalp, or neck….typically severe enough to re-

quire prescribed medication and sometimes warrant 

emergency department visits.”  Primary headache 

disorders –for example, migraines, tension-type head-

aches, and trigeminal autonomic cephalalgias – are 

distinguished from secondary disorders as occurring 

independently and not caused by another medical 

condition.  A secondary headache disorder cannot be 

established as a medically determinable impairment. 

 

A primary headache disorder is a diagnosis of exclu-

sion, and made after other potential causes are ruled 

out.  To establish a primary headache disorder as a 

medically determinable impairment, SSA will look 

for a combination of findings by an acceptable medi-

cal source.  Findings include: a diagnosis; observation 

and detailed description of a typical headache event 

and any co-occurring observable signs; laboratory 

testing; and responses to treatment.  In lieu of direct 

observation by the acceptable medical source, SSA 

may consider a third party observation and descrip-

tion of a typical headache when it is documented by 

an acceptable medical source. 

 

 

SSR 19-4p notes that objective evidence such as im-

aging scans may be helpful to exclude other diagno-

ses, but they are not necessary.  Notably, the SSR dis-

cusses the usefulness of “headache journals” kept by 

a patient to document the frequency and characteris-

tics of a headache.  It advises that a journal can be 

helpful both as a diagnostic tool for the physician and 

also to an adjudicator as a source of evidence that 

SSA will consider “when it is part of the record, ei-

ther as part of the treatment notes or as separate evi-

dence, along with all evidence in the record.”   

 

The SSR acknowledges that headache disorders are 

not included among SSA’s listed impairments.  The 

SSR provides guidance, however, on how a primary 

headache disorder may equal a listing, looking specif-

ically to Listing 11.02B and 11.02D for epilepsy as 

the most closely analogous impairment.  While stat-

ing it is uncommon, SSA notes that detailed infor-

mation from an acceptable medical source describing 

a claimant’s typical headache event can be relied up-

on to find duration and severity equal to the criteria in 

Listing 11.02B for dyscognitive seizures.  The SSR 

offers some examples of the kind of descriptions that 

would be useful.  Additionally, evidence of those 

same factors from 11.02B combined with evidence of 

a marked functional limitation can potentially be 

shown to equal paragraph D of 11.02. 

 

The ruling goes on to offer an example of the kinds of 

limiting effects that can result from headache disor-

der, citing the symptom of photophobia as potentially 

diminishing a person’s ability to sustain attention and 

concentration.  The SSR reminds everyone that “[c]

onsistency and supportability  between reported 

symptoms and objective medical evidence is key in 

assessing the RFC.”  

https://www.ssa.gov/OP_Home/rulings/di/01/SSR2019-04-di-01.html
https://www.ssa.gov/OP_Home/rulings/di/01/SSR2019-04-di-01.html
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On August 14, 2019, SSA issued Social Security Rul-

ing 19-3p, “Titles II and XVI:   Requesting Reconsid-

eration or Hearing by an Administrative Law Judge.”  

The new SSR outlines the options for appealing a de-

cision at the reconsideration or ALJ level by paper or 

electronically via iAppeals.  The SSR has raised con-

cerns that claimants who use iAppeals will be ad-

versely affected, particularly those who are unrepre-

sented. 

 

According to SSR 19-3p, it is a “claimant’s choice 

whether to use” a paper or electronic filing process.  

However, iAppeals includes additional filing require-

ments compared to a paper appeal.  These require-

ments are beyond what is set forth in the regulations, 

which simply permit a claimant to appeal by filing a 

written request, without the need to use a specific 

form.   

 

In iAppeals, SSA has merged the questions used in 

the standard appeal request forms (Forms 561 or 501) 

with those in the Disability Report Form (Form 

3441).  As a result, a claimant “must complete the full 

electronic appeal application in order to file the ap-

peal electronically.”  SSR 19-3p states there are 

“flexibilities” in the process, such as the option to 

leave certain items blank, request more time, or save 

a partially completed appeal and return to it later.  

These features, however, do not eliminate what is a 

clear risk to claimants who will think they appealed 

by having initiated a process online but who in fact 

did not submit a full and complete request.   

 

Moreover, the SSR notes that paid representatives 

have an affirmative duty to use iAppeals.  SSA states 

further that paper appeals filed without the additional 

information in the disability report will be accepted 

but may be met with a delay in processing.  The SSR 

does not apply at the Appeals Council level because 

SSA “do[es] not need the same type of information 

when processing requests for review by the AC.” 

 

Advocates should take care when using iAppeals to 

ensure their appeals are “perfected” and also look out 

for unrepresented claimants who may be hurt by the 

policy. 

SSR Addresses Differences Between Paper and Electronic Appeals 

SSA EM Addresses Relief in Non-Disability Appeal 

On June 13, 2019, SSA issued Emergency Message EM-19013, Sharpe Court Order – Relief, addressing the 

relief ordered decades ago in the Sharpe v. Sullivan litigation.  EM-19013 has a retention date of October 31, 

2019. 

 

In July 1980, the district court in Sharpe issued an order providing relief to SSI claimants in New York State 

appealing a non-disability issue at the ALJ level.  The relief includes suspended collection of the overpayment, 

return of any recovered overpayments, and payment of interim benefits when the court-ordered processing time 

deadline of 90 days is not met.  The relief set forth in the Sharpe court order was originally outlined in HAL-

LEX I-5-4-48, issued by SSA on May 26, 1995. 

 

SSI claimants with ALJ level appeals pending for more than 90 days from the date of the hearing request may 

claim relief under Sharpe or they may opt out of receiving Sharpe benefits.  The recent emergency message in-

structs SSA staff in general handling of these cases. 

 

Questions about the issue can be addressed to class counsel Michelle Spadafore at NYLAG.  Michelle can be 

reached at 212-613-5024 or mspadafore@nylag.org. 

https://www.ssa.gov/OP_Home/rulings/oasi/33/SSR2019-03-oasi-33.html
https://www.ssa.gov/OP_Home/rulings/oasi/33/SSR2019-03-oasi-33.html
https://secure.ssa.gov/apps10/reference.nsf/links/06132019101629AM
mailto:mspadafore@nylag.org
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Court Remands for Literacy Determination 

COURT DECISIONS 

Allison Zaloba of the Legal Aid Society of Northeast-

ern New York (LASNNY) in Albany convinced U.S. 

District Court Judge Gary Sharpe that the ALJ erred 

in finding her client was not only capable of speaking 

English, but was “literate” in English.  See Anita R. v. 

Saul, 2019 WL 4736454 (N.D.N.Y. Sept. 27, 2019). 

 

Allison submitted a detailed memo citing evidence 

outlining her client’s education in Puerto Rico, the 

work she did before her disability, her need for an 

interpreter for both the administrative hearing and her 

medical appointments, and more. Judge Sharpe 

agreed, relying on the evidence cited by Allison to 

find the ALJ’s conclusion that the client was literate 

in English was not supported by substantial evidence. 

He also accepted Allison’s explanations for what 

might have appeared to be inconsistencies in the evi-

dence. He concluded the ALJ erred in relying on 

Medical-Vocational Guidelines (the Grids) Rule 

202.14 or 202.21 to find the client not disabled.  

 

Judge Sharpe also found that the ALJ’s error colored 

the vocational expert’s testimony such that it could 

not serve as substantial evidence to support the ALJ’s 

decision.  Without considering the client’s inability to 

communicate in English, there was not substantial 

evidence to support the ALJ’s hypothetical involving 

a claimant who could interact frequently with the 

public, co-workers, and supervisors. Further, the VE 

testified a claimant could not perform the jobs listed 

if she had less than Level One of language develop-

ment per the Dictionary of Occupational Titles 

(DOT). Judge Sharpe found the ALJ had failed to 

make a finding as to whether the claimant could com-

municate at that level, especially given her inability 

to communicate in English.  

 

Congratulations to Allison!  
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ADMISTRATIVE DECISIONS 

Favorable ALJ Decisions Issued After AC Remands 

As advocates are all too aware, Appeals Council re-

versals and remands are rare. In fact, the Social Secu-

rity Administration’s (SSA’s) most recent “Waterfall 

Chart” confirms only ten percent of appeals were re-

manded in 2018. But the effort it takes to win those 

remands can pay off in the long run, as evidenced by 

two recent favorable ALJ decisions.  

 

Advocates at the Bath office of Legal Assistance of 

Western New York (LawNY) took over representa-

tion at the Appeals Council of a veteran who had ap-

peared pro se before the ALJ. He had applied for 

Supplement Security Income (SSI) benefits primarily 

due to the loss of his voice box to larynx cancer. Su-

pervising Attorney Ellen Heidrick submitted new and 

material evidence to the Appeals Council, including 

medical source statements from the claimant’s treat-

ing sources. The treating source opinions confirmed 

the claimant could not perform his past work as a 

dishwasher due to the time he would be off task at-

tending to cleaning his electrolarynx device. Ellen 

astutely set forth, pursuant to 20 C.F.R. § 416.1470, 

good cause for submitting the evidence “late” and 

argued that the new evidence was likely to change the 

outcome. She secured a remand for a new hearing. 

 

Attorney Danielle Bernard represented the claimant 

on remand. Between the two hearings, the claimant 

had a second bout of cancer and stopped using his 

digital voice box. She informed the ALJ her client 

could no longer speak and only write out his answers. 

In response, the ALJ requested the direct testimony 

be submitted in writing prior to the hearing. The ALJ 

only took the VE testimony at the hearing. The direct 

testimony included the claimant’s descriptions about 

how often he had to clean his airway during the day, 

the complications he had with storing his digital voice 

box, and how often he interacted with peers and su-

pervisors. 

 

 

The ALJ issued a fully favorable decision, detailing 

the complicated routine the claimant had to follow to 

clean his mechanical larynx device. She concluded it 

would cause him to be off task far in excess of the 

10% employer limit to which the VE testified. The 

ALJ gave great weight to the treating source opinion 

that Ellen had obtained. And Danielle successfully 

persuaded the ALJ that the claimant’s ongoing abuse 

of alcohol and marijuana was not material.  (See So-

cial Security Ruling (SSR) 13-2p, Evaluating Cases 

Involving Drug Addiction and Alcoholism.)  The 

claimant was awarded benefits retroactive to Novem-

ber 2014, the date of his application. 

 

Congratulations to Ellen and Danielle for their great 

advocacy. 

 

And Attorney Mike Telfer of the Legal Aid Society 

of Northeastern NY (LASNNY) in Albany finally 

obtained a favorable decision for a claimant whose 

case had been remanded to U.S. District Court, but 

denied again at the second ALJ hearing. Mike’s next 

successful trip to the Appeals Council was chronicled 

in July 2019 edition of this newsletter. On the remand 

hearing, he convinced the ALJ his client met Listings 

12.03 and 12.04, which is no easy feat. Kudos to 

Mike and his colleagues at LASNNY for standing by 

their client. 

 

Of note, Mike had asked the Appeals Council to re-

mand this case in light of the Lucia SSR (Social Se-

curity Ruling 19-1p). See the April 2019 edition of 

this newsletter for a discussion of SSR 19-1 and the 

Supreme Court decision in Lucia v. SEC, 138 S.Ct. 

2044 (2018).  Advocates should consider seeking re-

mand under the SSR in any cases pending at the Ap-

peals Council in which the hearing was held prior to 

July 16, 2018. 

https://empirejustice.org/resources_post/ssa-publishes-annual-waterfall-chart/
https://empirejustice.org/resources_post/ssa-publishes-annual-waterfall-chart/
https://www.ssa.gov/OP_Home/rulings/di/01/SSR2013-02-di-01.html
https://www.ssa.gov/OP_Home/rulings/di/01/SSR2013-02-di-01.html
https://empirejustice.org/resources_post/appeals-council-remands/
https://www.ssa.gov/OP_Home/rulings/oasi/33/SSR2019-01-oasi-33.html
https://www.ssa.gov/OP_Home/rulings/oasi/33/SSR2019-01-oasi-33.html
https://empirejustice.org/resources_post/ssa-issues-lucia-ssr/
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Attorney Mike Telfer of the Legal Aid Society of 

Northeastern New York (LASNNY) in Albany re-

ports another Appeals Council victory.  Mike ap-

pealed an Administrative Law Judge (ALJ) decision, 

arguing that the ALJ had misstated the record. The 

claimant’s treating source had stated her client could 

work a maximum of twenty hours per week, but only 

with special assistance. The ALJ, however, asserted 

the claimant told her treating physician she wanted to 

work more than twenty hours a week, which was er-

roneous. The claimant in fact reported to her doctor 

that she was only working four to five hours per 

week. The ALJ also focused on a statement that the 

claimant’s productivity was 100% of other employ-

ees, but did not adequately address the supervisor’s 

assessment that she could only achieve this with spe-

cial assistance.  

 

The ALJ also erred in discounting the opinion of a 

treating therapist, claiming he had only seen the 

claimant on one occasion when he had actually had 

treated him in at least seventeen therapy sessions. 

The ALJ failed to address several components of the 

consultative examiner’s opinion that were more limit-

ing than the ALJ’s ultimate residual functional capac-

ity (RFC) assessment. And the ALJ failed to mention 

or address several other medical opinions of record. 

 

Finally, the ALJ acknowledged the claimant would 

need ready access to a restroom given his history of 

abdominal pain secondary to diverticulitis. The ALJ 

failed, however, to specify whether the need for ac-

cess translates into a need for breaks in excess of the 

break time normally allowed employees, and if so, 

the number and length of the breaks. 

 

Based on these many factual errors Mike pointed out, 

the Appeals Council remanded the claim for further 

consideration of the medical source opinions and the 

claimant’s work supervisor, as well as vocational tes-

timony. Mike obviously did a great job of comparing 

the ALJ’s decision with the evidence of record.  

Advocate Challenges Medical Expert 

Cross-examining so-called expert witnesses at Ad-

ministrative Law Judge (ALJ) hearings can be chal-

lenging, to say the least. But Attorney Allison Zaloba 

of the Legal Aid Society of Northeastern NY 

(LASNNY) in Albany successfully challenged a 

medical expert (ME). 

 

Allison’s client had complex medical diagnoses, in-

cluding chronic liver disease, involuntary weight loss, 

digestive issues, malnutrition, and more. Despite over 

more than 5,000 pages of medical records, most if not 

all of the records were emergency room records.  The 

claimant had not received continuous treatment and 

did not have a primary care physician.  In addition, he 

had on-going drug and alcohol issues.   

 

 

After the hearing, the ALJ sent interrogatories to an 

ME. The ME’s responses were sloppy and missed 

crucial diagnoses, so Allison requested a supple-

mental hearing.  At the supplemental hearing, Allison 

got the ME to admit he had not considered one of the 

biggest medical diagnoses - chronic liver disease. 

And he conceded he would need to reconsider his 

analysis in light of the new evidence she pointed out. 

 

With the ALJ’s permission, Allison submitted a post 

hearing brief, in which she analyzed the ways in 

which her client met various listings. She also argued 

the ME’s opinion should be given no weight.  The 

ALJ agreed with Allison, and found the claimant met 

Listings 5.05 for chronic liver disease and 5.06 for 

inflammatory bowel disease.  He made no mention of 

the ME’s opinion in his decision.  

 

Great work on the part of Allison, with help from law 

clerk Eileen Tchao of Albany Law School. 

Appeals Council Remands To Resolve ALJ Errors 
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CSU Advocacy Updated 

Centralized Scheduling 

Unit (CSU) usage was 

rolled out in New York 

State beginning July and 

is now in use nationally.  

See the April 2019 edi-

tion of this newsletter 

for more background.  Under the CSU scheduling, 

representatives must submit far in advance dates on 

which they are unavailable.  Hearings are automati-

cally scheduled based on that information, without 

first contacting the representative.   

 

In a letter sent to advocates in July, SSA provided the 

following email address for unavailability updates in 

both Region I (Boston) and Region II (New York): 

 

NY.R1.R2.Rep.Unavailability.Mail@ssa.gov 

 

The letter directs representatives to send unavailabil-

ity reports (NB: reports must be of when you are not 

available) on the 15th of the month, five months in 

advance.  For example, dates of your unavailability 

for the month of April 2020 are due to the CSU by 

November 15, 2019.  But advocates can and should 

update their calendars even after submission if their 

schedules change. 

 

SSA provided contacts on its CSU management team 

available to help answer questions.  In upstate New 

York (Albany, Buffalo, Rochester, and Syracuse) the 

CSU manager is Jessie Galarza, reachable at Jes-

sie.Galarza@ssa.gov or 866-217-1507 x33600. For 

New York City, Jersey City, Long Island, White 

Plains, Newark, and South Jersey, the CSU manager 

is Lisa Beteta, reachable at Lisa.Beteta@ssa.gov or 

877-773-7451 x25339. 

 

Later in the summer, SSA held a teleconference to 

field questions about the new system.  Among the 

issues raised by advocates has been confusion and 

inefficiencies when dealing with more than one CSU.  

Many advocates must deal with several, and conflicts 

can arise between CSU, hearing offices, and national 

hearing centers.  There is also lack of clarity as to the 

appropriate contacts when dealing with multiple of-

fices.   

Information sent to Region II is entered into a 

spreadsheet that is shared with the NHCs.  But if, for 

example, you have a hearing pending out of state, 

you must send unavailability information to that 

OHO’s Regional CSU if it has one.  Otherwise it 

must be sent directly to the OHO.  

 

NOSSCR has been advocating for a number of im-

provements, including:  

 

 That SSA hold regular conversations with advo-

cates and other stakeholders; 

 Website publication by SSA of pertinent infor-

mation, such as a list of which offices are using 

CSUs, how to contact them, and deadlines and 

information for how advocates can submit or up-

date their unavailability; 

 Controlling for scheduling conflicts and resched-

uling without an affirmative request from the rep-

resentative; 

 Permitting CSU staff to communicate by email to 

better manage scheduling conflicts and com-

municate effectively with representatives; 

 Collect and examine CSU data about reschedul-

ing rates and adherence to policies concerning 

scheduling and assignment of ALJs and experts; 

 Inform ALJs that the CSU system results in some 

double-booking, so that it is understood that rep-

resentatives are not to blame; 

 Create a single portal for unavailability infor-

mation rather than require submission to numer-

ous offices; 

 Create consistent guidelines for submission of 

and updates to unavailability information, includ-

ing guidelines for content and format; 

 Consider national coordination and other ways to 

minimize conflicts; and 

 Consider a moratorium on CSU usage until is-

sues are resolved. 

 

Advocates are urged to monitor their Hearing Status 

Reports on ERE multiple times a day to try to catch 

any scheduling conflicts in time to address it.  There 

is a small window of about two to three business 

days in which a CSU can change the day and time of 

(Continued on page 10) 

https://empirejustice.org/resources_post/oho-implements-csus/
https://empirejustice.org/resources_post/oho-implements-csus/
mailto:Jessie.Galarza@ssa.gov
mailto:Jessie.Galarza@ssa.gov
mailto:Lisa.Beteta@ssa.gov
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a hearing before the notice is issued.  During this 

“penciling period” a representative may work with 

the CSU to reschedule instead of requesting an ad-

journment from the ALJ.   

 

Of course, it will also be important to keep your    

unavailability report as updated as possible and to 

watch closely for updated contact and deadline infor-

mation for the various CSUs.   

 

Please continue to share your experiences, good and 

bad, with the CSU scheduling.   

(Continued from page 9) 

CSU Advocacy Updated- Continued 

Improvements Made to ARS 

 

Contact Us! 
 

Advocates can contact the DAP Support attorneys at: 

 
Kate Callery:  (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org 

Emilia Sicilia:  (631) 650-2320, esicilia@empirejustice.org 

Ann Biddle:  (347) 592-2214, abiddle@lsnyc.org  

The Social Security Administration (SSA) recently 

made changes to Appointed Representative Services 

(ARS). 

 

First, SSA added the new document types to its drop 

down menus.  These documents can now be uploaded 

electronically from a claimant’s electronic folder: 

 

1. Representative Correspondence 

2. HA-85 (Withdrawal of Hearing Request) 

3. Objections to the issues in the Notice of 

Hearing 

4. Subpoena requests 

5. Correspondence regarding efforts to obtain 

evidence 

6. Third Party (Non-medical) Statements 

7. Request for Medical Expert at the hearing 

 

Second, representatives now have the ability to ac-

cess exhibits from prior folders.  Exhibits from a pri-

or folder are identified with an asterisk (*) next to the 

exhibit number, and the description ‘Exhibited from a 

Prior Folder’ appears when the representative hovers 

over the document name.  Documents from prior files 

can be critical in some claims, especially those in 

which the claimant had previously been approved for 

benefits, but whose benefits were discontinued for 

non-medical reasons.  See the December 2013 edition 

of this newsletter for more on prior files. 

 

Finally, ZIP packages now have all documents in 

PDF instead of TIF format.  The ZIP packages con-

tinue to function the same way they did before the 

release.  Opening the index.html file will open a win-

dow with links to all the documents in the package.  

Clicking on a link will open the document.  The only 

difference is that the documents are in PDF instead of 

TIF format. 

 

Thanks to NOSSCR for its efforts in advocating for 

these changes. 

mailto:kcallery@empirejustice.org
mailto:esicilia@empirejustice.org
mailto:abiddle@lsnyc.org
https://www.ssa.gov/ar/
https://www.ssa.gov/ar/
https://empirejustice.org/resources_post/is-ssa-obligated-to-obtain-prior-files/
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Advocates celebrated in 2017 when New York passed 

legislation allowing disability claimants to obtain 

medical records from providers at no cost.  See the 

October 2017 edition of this newsletter for more    

details on Public Health Law §§ 17 & 18.  Now New 

Jersey has followed suit.  

 

On August 9, 2019, Governor Murphy signed into 

law amendments to the New Jersey medical record 

copy law that will allow free medical record copies 

for some people of limited means, and for requests by 

the not-for-profit companies and pro bono attorneys 

representing them.  The law will go into effect on 

March 1, 2020, and will allow Legal Services offices 

to get free medical record copies for their clients.  

Individuals meeting certain financial criteria (at or 

below 250% of the federal poverty level), or who re-

ceive state or federal needs based assistance, are also 

eligible to request a free copy of their records.  A 

pamphlet copy of the text of the new law is available 

at https://www.njleg.state.nj.us/2018/Bills/

PL19/217_.PDF. 

 

Thanks to Kevin Liebkemann of Legal Services of 

New Jersey for this update and for his advocacy on 

this issue.  

The Center on Budget and Policy Priorities (CBPP) has published its 2019 Chart Book on Social Security Disa-

bility Insurance.  With numerous interesting charts, it analyzes the following questions:  

 

 Why Is Social Security Disability Insurance Important? 

 Why Have the SSDI Have Rolls Grown? 

 Who Receives SSDI? 

 What Financing Issues Does SSDI Face? 

 

For example, the report demonstrates that workers have a sobering one in three chance of death or disability be-

fore reaching retirement age, but disability rates do increase with age. It also compares the relatively low per-

cent of gross domestic product the United States spends on disability benefits compared to other countries. Lots 

of fascinating data in an easy to read format!  

CBPP Publishes SSA Chart Book 

New Jersey Passes New Medical Records Law 

https://empirejustice.org/resources_post/governor-cuomo-signs-law-ensuring-free-medical-records/
https://www.njleg.state.nj.us/2018/Bills/PL19/217_.PDF
https://www.njleg.state.nj.us/2018/Bills/PL19/217_.PDF
https://www.cbpp.org/research/social-security/chart-book-social-security-disability-insurance
https://www.cbpp.org/research/social-security/chart-book-social-security-disability-insurance
https://www.cbpp.org/research/social-security/chart-book-social-security-disability-insurance#Section_one
https://www.cbpp.org/research/social-security/chart-book-social-security-disability-insurance#Section_two
https://www.cbpp.org/research/social-security/chart-book-social-security-disability-insurance#Section_three
https://www.cbpp.org/research/social-security/chart-book-social-security-disability-insurance#Section_four
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GAO-19-688 – SSA Needs to Improve Oversight of 

Organizations that Manage Money for Vulnerable 

Beneficiaries 

 

The Government Accountability Office (GAO) re-

ported to the Congress on the Social Security Admin-

istration’s (SSA’s) track record of screening, select-

ing, and monitoring organizational representative 

payees for disabled beneficiaries.  The GAO conclud-

ed SSA needs to improve its oversight. It made nine 

recommendations, with which SSA agreed. The re-

port noted SSA is transitioning to a new review pro-

cess pursuant to 2018 legislation requiring SSA to 

award grants to state protection and advocacy sys-

tems to conduct on-site reviews. The efficacy of the 

current grantee, the National Disability Rights Net-

work, was not assessed because it was too early in its 

implementation.  

 

OIG A-01-18-50669 - Unauthorized my Social Secu-

rity Direct Deposit Changes Through May 2018  

 

SSA’s Office of the Inspector General estimated that 

$33.5 million in benefits for 20,878 beneficiaries was 

misdirected from January 2013 through May 2018 

because of unauthorized direct deposit changes made 

through mySocial Security. But the good news is that 

the OIG also estimated that, from January 2013 

through May 2018, SSA prevented $23.9 million in 

benefits from being misdirected from19,662 benefi-

ciaries whose direct deposit account was changed 

without their authorization. 

 

OIG A-12-18-50290 - Administrative Law Judges’ 

Appeals Council Remand Decisions 

 

According to SSA’s Office of the Inspector General, 

SSA’s policy states that remands should be processed 

as a priority workload. Hearing offices are required to 

flag remands when they are docketed into the hearing 

office and assign them immediately to an ALJ for 

review. But are these remands given priority? The 

OIG’s sample analysis found some remands took 

longer to process because they were not always input 

in the hearing office’s master docket or were stalled 

at other stages. The OIG made several recommenda-

tions, including defining “priority” and measuring 

processing times according to the definition.  

OIG A-07-18-50394 - The Social Security Admin-

istration’s Use of Averaging When it Determined 

Substantial Gainful Activity for Disabled Beneficiar-

ies 

 

SSA’s Office of the Inspector General found that 

SSA did not consistently apply income averaging 

rules when determining whether a recipient was per-

forming substantial gainful activity (SGA). It recom-

mended SSA establish objective criteria for staff to 

follow when averaging earnings to minimize inequity 

and unfairness it its determinations. 

 

OIG-A-04-18-50607 - Dedicated Account Underpay-

ments Payable to Children Receiving Supplemental 

Security Income  

 

SSA requires that representative payees establish and 

maintain separate dedicated bank accounts for under-

payments to SSI recipients under the age of 18 that 

are more than six times the monthly Federal Benefit 

Rate. See, e.g., POMS SI 02101.010. SSA’s Office 

the Inspector General (OIG) found that SSA lacks 

adequate controls to ensure representative payees es-

tablish dedicated accounts or issue the installment 

payments to the dedicated accounts in six-month in-

tervals. The OIG recommended SSA identify and pay 

those recipients with unpaid underpayments. It also 

recommended SSA improve its controls to ensure it 

timely pays dedicated account underpayments.  

GAO and OIG Issues Reports 

https://www.gao.gov/assets/710/701789.pdf
https://www.gao.gov/assets/710/701789.pdf
https://www.gao.gov/assets/710/701789.pdf
https://oig.ssa.gov/sites/default/files/audit/summary/pdf/A-01-18-50669Summary.pdf
https://oig.ssa.gov/sites/default/files/audit/summary/pdf/A-01-18-50669Summary.pdf
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-12-18-50290.pdf
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-12-18-50290.pdf
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-07-18-50394.pdf
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-07-18-50394.pdf
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-07-18-50394.pdf
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-07-18-50394.pdf
https://www.oversight.gov/sites/default/files/oig-reports/A-04-18-50607.pdf
https://www.oversight.gov/sites/default/files/oig-reports/A-04-18-50607.pdf
https://www.oversight.gov/sites/default/files/oig-reports/A-04-18-50607.pdf
https://www.oversight.gov/sites/default/files/oig-reports/A-04-18-50607.pdf
https://secure.ssa.gov/poms.nsf/lnx/0502101010
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WEB NEWS 

How Did Your Favorite ALJ Fare at the Appeals Council? 

The Social Security Administration (SSA) has published data on the number of Appeals 

Council Request for Reviews filed per individual Administrative Law Judge (ALJ), and 

the outcome of each request: https://www.ssa.gov/foia/resources/

proactivedisclosure/2019/Jan%202018%20-%20Dec%202018%20Appeals%

20Council%20Request%20for%20Review%20Actions.pdf 

Muscle Strength Scores Explained 

BLS Reports on Employee Absences 

Confused by what those muscle strength scores in medical reports mean?  Explana-

tions of the scores, as well as video demonstrations of the various tests, are available 

on-line.  Thanks to Lisa-Michelle P. Houck, paralegal at Buckley, Mendleson, 

Criscione & Quinn, P.C., in Albany for directing us to this link: http://

www.neuroexam.com/neuroexam/content29.html 

How many times have you been frustrated by disparate testimony from vocational witness-

es about how many days off an employee will allow?  The Bureau of Labor Statistics (BLS) 

publishes information that may prove helpful in debunking some vocational testimony: 

66% of workers are allowed nine or fewer sick days per year after one year of service; 95% 

of workers are allowed 14 or fewer sick days per year after one year of service.  Thanks to 

Lisa-Michelle P. Houck for this link: https://www.bls.gov/ncs/ebs/benefits/2017/ownership/

civilian/table35a.pdf 

SSA Publishes 2019 Red Book 

No, the Social Security Administration (SSA) is not publishing magazines now.  But it 

has issued its yearly update to its guide to employment supports for recipients of Social 

Security disability benefits, Supplemental Security Income, or both.  It explains work 

incentives, how working can affect benefits, where to find local services, and more: 

https://www.ssa.gov/redbook/  

https://www.ssa.gov/foia/resources/proactivedisclosure/2019/Jan%202018%20-%20Dec%202018%20Appeals%20Council%20Request%20for%20Review%20Actions.pdf
https://www.ssa.gov/foia/resources/proactivedisclosure/2019/Jan%202018%20-%20Dec%202018%20Appeals%20Council%20Request%20for%20Review%20Actions.pdf
https://www.ssa.gov/foia/resources/proactivedisclosure/2019/Jan%202018%20-%20Dec%202018%20Appeals%20Council%20Request%20for%20Review%20Actions.pdf
http://www.neuroexam.com/neuroexam/content29.html
http://www.neuroexam.com/neuroexam/content29.html
https://www.bls.gov/ncs/ebs/benefits/2017/ownership/civilian/table35a.pdf
https://www.bls.gov/ncs/ebs/benefits/2017/ownership/civilian/table35a.pdf
https://www.ssa.gov/redbook/
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BULLETIN BOARD 

Smith v. Berryhill, 139 S.Ct. 1756 (2019) 

 

The Supreme Court held that an Appeals Council dismissal 

of a request for review is a final decision subject to judicial 

review.  The Court unanimously held that where the     

Appeals Council has dismissed a request for review as  

untimely after a claimant has obtained a hearing from an 

ALJ on the merits, the dismissal qualifies as a “final deci-

sion . . . made after a hearing” within the meaning of 42 

U.S.C § 405(g). It distinguished its earlier ruling in Cali-

fano v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192 

(1977), by emphasizing that as opposed to the denial of a 

request for reopening in Sanders, there had been a decision 

by an ALJ on the merits of the plaintiff’s claim. 
 

Biestek v. Berryhill, 139 S.Ct. 1148 (2019) 

 

In a 6-3 decision, the Court declined to adopt a categorical 

rule that a vocational expert’s supporting data must be pro-

vided in order for the testimony to constitute substantial 

evidence.  But the majority acknowledged that in some 

cases it may be possible to draw an adverse inference 

against a VE who refuses to provide supporting data.   

 

Barnhart v. Thomas, 124 S. Ct. 376 (2003) 

 

The Supreme Court upheld SSA’s determination that it can 

find a claimant not disabled at Step Four of the sequential 

evaluation without investigation whether her past relevant 

work actually exists in significant numbers in the national 
economy.  A unanimous Court deferred to the Commis-

sioner’s interpretation that an ability to return to past rele-

vant work can be the basis for a denial, even if the job is 

now obsolete and the claimant could otherwise prevail at 

Step Five (the “grids”).  Adopted by SSA as AR 05-1c. 

Barnhart v. Walton, 122 S. Ct. 1265 (2002) 

 

The Supreme Court affirmed SSA’s policy of denying SSD 

and SSI benefits to claimants who return to work and en-

gage in substantial gainful activity (SGA) prior to adjudi-

cation of disability within 12 months of onset of disability.  

The unanimous decision held that the 12-month durational 

requirement applies to the inability to engage in SGA as 

well as the underlying impairment itself. 

 

Sims v. Apfel, 120 S. Ct. 2080 (2000) 

 

The Supreme Court held that a Social Security or SSI 

claimant need not raise an issue before the Appeals Coun-

cil in order to assert the issue in District Court.  The Su-

preme Court explicitly limited its holding to failure to 

“exhaust” an issue with the Appeals Council and left open 

the possibility that one might be precluded from raising an 

issue. 

 

Forney v. Apfel, 118 S. Ct. 1984 (1998) 

 

The Supreme Court finally held that individual disability 

claimants, like the government, can appeal from District 

Court remand orders.  In Sullivan v. Finkelstein, the Su-

preme Court held that remand orders under 42 U.S.C. 405

(g) can constitute final judgments which are appealable to 

circuit courts.  In that case the government was appealing 

the remand order. 

SUPREME COURT DECISIONS 

This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court 

and the United States Court of Appeals for the Second Circuit.  These summaries, as well as summaries of earlier   

decisions, are also available at www.empirejustice.org. 

 

We will continue to write more detailed articles about significant decisions as they are issued by these and other 

Courts, but we hope that this list will help advocates gain an overview of the body of recent judicial decisions that are 

important in our judicial circuit.   

 

https://www.supremecourt.gov/opinions/18pdf/17-1606_868c.pdf
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118737&pubNum=0000708&originatingDoc=If57c7325813e11e9bc5d825c4b9add2e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
at%20www.empirejustice.org
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Estrella v. Berryhill, 925 F.3d 90 (2d Cir. 2019), 

 

The Court of Appeals endorsed in strong terms the value of 

treating source evidence and affirmed its prior treating 

physician rule cases.  The court faulted the ALJ for failing 

to consider explicitly the Burgess factors incorporated into 

the former opinion evidence regulations, which were re-

placed in 2017 by 20 C.F.R. §§ 404.1520c(a) & 416.920c

(a). The new regulations were not considered by the court. 

 

 

Lockwood v. Comm’r of SSA, 914 F.3d 87 (2d Cir. 2019) 

 

The Court of Appeals remanded because the ALJ had not 

met his affirmative obligation under SSR 00-4p to inquire 

about any possible or apparent conflicts between vocation-

al testimony and the Dictionary of Occupational Titles 

(DOT).  The court found the ALJ did not meet his burden 

simply by asking the vocational expert if her testimony 

was consistent, especially where the ALJ found the plain-

tiff could not reach overhead, but the three jobs to which 

the VE testified all required frequent or occasional reach-

ing. 

 

 

Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015) 

 

The Court of Appeals remanded for consideration of a  

retrospective medical opinion from a treating physician 

submitted to the Appeals Council, citing Perez v. Chater, 

77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not 

supported by substantial evidence in light of the new and 

material medical opinion from the treating physician that 

the plaintiff would likely miss four days of work per 

month. Since the vocational expert had testified a claimant 

who would be absent that frequently would be unable to 

work, the physician’s opinion, if credited, would suffice to 

support a determination of disability. The court also fault-

ed the district court for identifying gaps in the treating phy-

sician’s knowledge of the plaintiff’s condition. Citing Bur-

gess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court 

reiterated it may not “affirm an administrative action on 

grounds different from those considered by the agency.” 

 

 

Greek v. Colvin, 802 F.3d 370 (2d Cir 2015) 

The court remanded for clarification of the treating 

source’s opinion, particularly as to the claimant’s ability to 
perform postural activities. The doctor had also opined that 

Mr. Greek would likely be absent from work more than 

four days a month as a result of his impairments. Since a 

vocational expert testified there were no jobs Mr. Greek 

could perform if he had to miss four or more days of work 

a month, the court found the ALJ’s error misapplication of 

the factors in the treating physician regulations was not 

harmless. "After all, SSA's regulations provide a very spe-

cific process for evaluating a treating physician's opinion 

and instruct ALJs to give such opinions 'controlling 

weight' in all but a limited range of circumstances.  See 20 

C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at 

128." (Emphasis supplied.) 

McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014) 

 

The Court of Appeals for the Second Circuit found the 

ALJ’s failure to incorporate all of the plaintiff’s non-

exertional limitations explicitly into the residual functional 

capacity (RCF) formulation or the hypothetical question 

posed to the vocational expert (VE) was harmless error. 

The court ruled that “an ALJ's hypothetical should explicit-

ly incorporate any limitations in concentration, persistence, 

and pace.” 758 F.3d at 152. But in this case, the evidence 

demonstrated the plaintiff could engage in simple, routine 

tasks, low stress tasks despite limits in concentration, per-

sistence, and pace; the hypothetical thus implicitly incor-

porated those limitations.  The court also held that the 

ALJ’s decision was not internally inconsistent simply be-

cause he concluded that the same impairments he had 

found severe at Step two were not ultimately disabling.  

Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013) 

 

The Court held the failure to conduct a function-by-

function analysis at Step four of the Sequential Evaluation 

is not a per se ground for remand.  In affirming the deci-

sion of the district court, the Court ruled that despite the 

requirement of Social Security Ruling (SSR) 96-8p, it was 

joining other circuits in declining to adopt a per se rule that 

the functions referred to in the SSR must be addressed  

explicitly. 

 

Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013)  

 
The Court held the ALJ improperly substituted her own lay 

opinion by rejecting the claimant’s contention that he has 

fibromyalgia despite a diagnosis by his treating physician. 

It found the ALJ misconstrued the treating physician’s 

treatment notes. It criticized the ALJ for relying too heavi-

ly on the findings of a consultative examiner based on a 

single examination. It also found the ALJ improperly sub-

stituted her own criteria for fibromyalgia. Citing the guid-

ance from the American College of Rheumatology now 

made part of SSR 12-2p, the Court remanded for further 

proceedings, noting the required finding of tender points 

was not documented in the records. 

 

SECOND CIRCUIT DECISIONS 
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END NOTE 

DAP advocates spend much time and energy trying to change other people’s mind - be it convincing the claims 

representative at the local field office that your client is entitled to waiver of an overpayment, or dissuading the 

Administrative Law Judge who seems convinced your client’s substance abuse is material to her disability 

claim.  According to 17th century French philosopher Blaise Pascal, the best way to persuade someone to 

change their mind may be to agree with them first.  

 

A recent article in Pocket Worthy quotes Pascal as suggesting that “[p]eople are generally better persuaded by 

the reasons which they have themselves discovered than by those which have come into the mind of others.” 

University of Texas psychology professor Arthur Markham reiterates Pascal’s suggestions.  Professor Markham 

recommends offering someone permission to change their mind.  Don’t start by disagreeing.  Rather, first 

acknowledge some points on which you can agree.  Better yet, compliment the other person on making some 

good points, giving the other side a reason to want to cooperate with you.  

 

As Pascal suggested, most people don’t like to have to defer to others.  They would prefer to claim ownership of 

an idea.  In other words, try to convince your opponent that your brilliant idea was actually theirs.  

 

All this might be easier said than done in the context of an ALJ hearing, but sometimes flattery can you every-

where, or at least somewhere.  

You’re Right! 

https://getpocket.com/explore/item/a-philosopher-s-350-year-old-trick-to-get-people-to-change-their-minds-is-now-backed-up-by?utm_source=pocket-newtab

