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Currentness

1. The officer conducting the sale shall pay, out of the proceeds, unless otherwise directed, the expenses of the sale, and
pay to the plaintiff, or his attorney, the amount of the debt, interest and costs, or so much as the proceeds will pay and
take the receipt of the plaintiff, or his attorney, for the amount so paid, and file the same with his report of sale.

2. The officer conducting the sale shall pay out of the proceeds all taxes, assessments, and water rates which are liens upon
the property sold, and redeem the property sold from any sales for unpaid taxes, assessments or water rates which have
not apparently become absolute. In any city having a population of three hundred thousand or more or any city having
a population between one hundred twenty-five thousand and one hundred seventy-five thousand, such officer shall pay
out of the proceeds any liens or incumbrances placed by a city agency upon the real property which have priority over
the foreclosed mortgage. The sums necessary to make those payments and redemptions are deemed expenses of the sale.
The provisions of this subdivision shall not apply to any judgment in an action wherein any municipal corporation of
this state is the plaintiff and the purchaser at the foreclosure sale thereunder.

3. The officer conducting the sale after fully complying with the provisions of subdivisions one and two of this section
and if the judgment of sale has so directed shall pay to the holder of any subordinate mortgage or his attorney from the
then remaining proceeds the amount then due on such subordinate mortgage, or so much as the then remaining proceeds
will pay and take the receipt of the holder, or his attorney for the amount so paid, and file the same with his report of sale.

4. All surplus moneys arising from the sale shall be paid into court by the officer conducting the sale within five days
after the same shall be received.

5. Redesignated 4.

Credits
(Added L.1962, c. 312, § 27. Amended L.1977, c. 854, § 2; L.1982, c. 364, § 2; L.1984, c. 900, §§ 21, 22; L.1996, c. 309, §
179; L.1997, c. 232, § 1, eff. July 21, 1997; L.1998, c. 431, § 1, eff. July 22, 1998; L.2002, c. 348, § 1, eff. Aug. 6, 2002.)
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Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Rudolph de Winter and Larry M. Loeb
 

2009

The amendment to RPAPL § 1354 (2) in 1997 requires that taxes, assessments and water rates which are
liens on a property be paid out of the proceeds of a mortgage foreclosure sale. The amendment deleted the
language “unless the judgment otherwise directs” which had previously given deference to the judgment. The
amendment was intended to ensure that municipalities were paid the amounts owed to them. The flexibility
afforded to courts in crafting judgments that require payment of taxes by the purchaser at a foreclosure sale
has been the subject of considerable litigation. (See the Practice Commentaries in the main volume.)

In Cashin v. Simek, 2009, 59 A.D.3d 657, 875 N.Y.S.2d 492, the judgment of foreclosure and the notice of
sale as well as the terms of sale all provided that the successful bidder would take the property subject to
the payment of any unpaid taxes, liens or encumbrances. After the foreclosure sale, the successful bidder
refused to make those payments contending that under RPAPL § 1354 (2) such payments had to be made
out of the proceeds of the foreclosure sale. The Appellate Division, Second Department, held that insofar
as the purchaser had notice that the property was being sold subject to payment by the purchaser of the
unpaid taxes, liens and encumbrances, the purchaser was bound by such provisions and could not thereafter
claim that the judgment of foreclosure and sale be modified. By complying with the terms of the judgment
the statutory objective of ensuring that the municipality would be paid were satisfied. One judge concurred
in order to emphasize that judgments of foreclosure and sale ought to be drafted in strict compliance with
RPAPL § 1354(2).

NYCTL 1996-1 Trust v. EM-ESS Petroleum Corp., discussed in the Practice Commentaries in the main
volume, was affirmed by the Appellate Division, First Department, at 57 A.D.3d 304, 869 N.Y.S.2d 71. On
the issue of the purchaser's obligation to pay accrued real property taxes, the Appellate Division concurred
with the motion court's interpretation of RPAPL § 1354 [2] that the word “sale” in the statute referred to
the auction sale rather than the delivery of the deed. In respect of the interest to be paid by the purchaser,
the court, with one Justice dissenting, likewise agreed with the conclusion reached below, that the purchaser
was responsible for the delay in closing and that a fair reading of the contract (the terms of sale and the
judgment) obligated the purchaser to pay interest on the balance of the purchase price, though not on the
basis of CPLR § 5001(a) cited by the court below, which it held inapplicable to the case at bar.

PRACTICE COMMENTARIES

by Rudolph de Winter and Larry M. Loeb
 

Following a tax lien foreclosure sale held in 1999, the successful bidder's title insurance company refused to
insure the property until it was clear of any current and future liens for environmental cleanup to be undertaken
by the New York State Department of Environment and Conservation. Despite the referee's offer to rescind the
sale, inasmuch as an oil spill contamination on the property had not previously been disclosed, the purchaser
chose instead to pursue a settlement with the DEC and then some eight years later attempted to schedule a
closing of the sale. Two issues then arose between the plaintiffs, the beneficial holder of the tax lien and its
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collateral agent, and the defendant, the successful bidder, that the Supreme Court in NYCTL 1996-1 Trust v.
EM-Ess Petroleum Corp., 2008, 19 Misc.3d 240, 855 N.Y.S.2d 854, identified as follows: “1) Who should pay
the property taxes that have accrued subsequent to the auction sale, but prior to delivery of the deed; and 2)
whether the purchaser should pay any interest on the purchase price from the date of the auction sale until the
date of the delivery of the deed.” On the first issue, which the court observed had not been previously addressed,
the court distinguished the instant case from The Bank of New York v. Love (discussed below) on which the
purchaser relied. Instead, regarding the successful bidder as the equitable owner and construing the word “sale”
in reference to a provision of the judgment and the terms of sale (that all taxes, etc., which at the time of sale are
liens will be taken out of the purchase money) to refer to the auction sale, and not to the delivery of the deed,
the court concluded that the purchaser must bear the burden of the taxes that accrued after the auction sale. On
the second issue, finding that the award of interest is dependent on the facts of each case, namely, which party
is most responsible for the delay in closing, it found the purchaser entirely responsible for the protracted delay
while it pursued a settlement with the DEC. Nevertheless, because the delay was not exclusively the fault of
the purchaser, the court reduced the rate of interest to be 5%. Accordingly, it denied the purchaser's motion to
compel the delivery of the deed without charging the purchaser for the accrued taxes and granted the plaintiff's
cross-motion to vacate the foreclosure sale should the successful bidder refuse to pay such post-sale charges.

In Washington Mutual Home Loan, Inc. v. Jones, 2006, 27 A.D.3d 728, 814 N.Y.S.2d 166 (discussed in
commentary to RPAPL § 1351), the court granted the subordinate mortgagee's claim to surplus moneys,
notwithstanding its untimely claim thereto resulting from law office failure. As such, because no prejudice was
demonstrated, it directed the surplus to be paid to the second mortgagee as against the claim of the former
owner thereto.

In The Bank of New York v. Love, 2004, 3 A.D.3d 303, 772 N.Y.S.2d 645, The Bank of New York was awarded
a judgment of foreclosure and sale. The judgment directed that the property be sold and that the referee either
pay certain outstanding taxes on the property or afford the purchaser of the property a credit for the amount of
such taxes. A notice of sale indicated that the property would be sold subject to the provisions of the judgment
and to the terms of sale. The terms of sale, however, specified that unpaid taxes were to be paid by the purchaser
prior to the closing date.

At the closing, The Bank of New York demanded that the purchaser pay the outstanding taxes. The purchaser
refused, contending that pursuant to RPAPL § 1354(2) the referee was obligated to pay the taxes out of the
proceeds of sale and that the same were to be deemed expenses of the sale. The court agreed with the purchaser,
noting that the terms of sale could not deviate from the judgment. The referee had exceeded his authority, said
the court, by making the sale subject to the purchaser's payment of the taxes.

Subdivision (3) of this statute grants authority to the officer conducting the sale, if the judgment so provides, to
pay the holder of any subordinate mortgage the amount due upon such subordinate mortgage. Yet RPAPL §
1351(3) provides that if there exists no more than one other mortgage which is then due and which is subordinate
to only the plaintiff's mortgage but has priority over all other liens and encumbrances (except those described
in RPAPL § 1354(2)), upon motion of the holder of such mortgage the final judgment may direct payment of
the subordinate mortgage debt from the sale proceeds in accordance with RPAPL § 1354(3).

This seeming conflict in statutory provisions arose in Liberty View Ltd. Partnership v. 90 West Associates,
1991, 150 Misc.2d 913, 571 N.Y.S.2d 376, and the question was whether the judgment in a foreclosure action
instituted by the holder of the first mortgage may include a provision for payment, from the sale proceeds, to a
separately foreclosing holder of a second mortgage, even though there exists a third mortgage on the premises.
In both actions, each plaintiff had secured a summary judgment. The first mortgagee's proposed judgment
contained a decretal paragraph, grounded upon RPAPL § 1354(3), directing payment of the second mortgage
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debt if sufficient proceeds should be available, without relegating the second mortgagee to a surplus money
proceeding.

The plaintiffs left to the court the question whether, because there was a third mortgage on the premises, the
decretal paragraph may be included in the judgment or is proscribed by RPAPL § 1351(3). The Supreme Court,
New York County, not having found any decision interpreting these two statutory provisions, concluded that
under the unusual circumstances of the case, the paragraph was includable. It pointed out that both sections
were enacted simultaneously and a letter in the bill jacket from the Assembly cosponsor made clear that the
Legislature intended that the second mortgage could be paid without the delay and expense involved in surplus
money proceedings.

These two foreclosure cases, said the court, provide a unique circumstance different from merely making a
motion in the first mortgage foreclosure. Here, the second mortgagee had instituted its own foreclosure action
and, in the ordinary course, was now settling, upon notice, its own judgment which provides for payment to it.
As a plaintiff, the second mortgagee came within the literal terms of RPAPL § 1351(3). Since it is a plaintiff, the
holder of the third mortgage, under these circumstances, presumably could have moved in the second mortgage
foreclosure for payment to it. Lastly, the court observed that no objection had been made by any interested
party.

Notes of Decisions (60)

McKinney's R. P. A. P. L. § 1354, NY RP ACT & PRO § 1354
Current through L.2018, chapters 1 to 263.
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McKinney's Consolidated Laws of New York Annotated
Real Property Actions and Proceedings Law (Refs & Annos)

Chapter 81. Of the Consolidated Laws (Refs & Annos)
Article 13. Action to Foreclose a Mortgage (Refs & Annos)

McKinney's RPAPL § 1355

§ 1355. Report of sale; confirmation

Currentness

1. Within thirty days after completing the sale and executing the proper conveyance to the purchaser, unless such time be
extended by the court within said thirty days, the officer making the sale shall file with the clerk his report under oath of
the disposition of the proceeds of the sale, accompanied by the vouchers of the persons to whom payments were made.

2. A motion to confirm such report of sale shall not be made within three months after the filing of the report and shall
in any event be made not later than four months after the filing of such report, except that if there be no surplus moneys
arising from the sale of the mortgaged premises under such judgment, an application for confirmation of the report of
sale may be made at any time after the report shall have been filed eight days. Where the report of sale shows surplus
money the party moving for confirmation of the report of sale shall present with his motion papers a proper voucher for
the surplus moneys showing that they have been paid into court, a certificate of the clerk specifying the notices of claim
to the surplus moneys, if any, so filed with him, and an affidavit showing any other unsatisfied lien on the property.

Credits
(Added L.1962, c. 312, § 27.)

Editors' Notes

PRACTICE COMMENTARIES

by Rudolph de Winter and Larry M. Loeb
 

In Washington Mutual Home Loans, Inc. v. Jones, 2006, 27 A.D.3d 728, 814 N.Y.S.2d 166 (discussed in
commentary to RPAPL § 1351), the second mortgagee failed to request the surplus proceeds within 120 days
after the filing of the referee's report. The mortgagor then moved to claim the surplus which the Supreme Court
granted while denying the second mortgagee's cross claim on the ground that it had waived its right to the
surplus. On appeal, the Appellate Division, Second Department, found that the delinquency of the second
mortgagee in requesting the surplus moneys was attributable to law office failure and was not intentional or
willful. It could find no prejudice to the mortgagor by virtue of the delay and therefore held that the delay was
a mere irregularity and that the surplus proceeds were to be distributed to the second mortgagee.

Noting that the automatic stay triggered by a debtor's bankruptcy petition “suspends any non-bankruptcy
court's authority to continue judicial proceedings then pending against the debtor,” the Appellate Division,
Second Department, in Emigrant Savings Bank v. Rappaport, 2005, 20 A.D.3d 502, 799 N.Y.S.2d 533, reversed
the Supreme Court order confirming a foreclosure sale nunc pro tunc. Although the successful bidders were
apparently unaware that three days prior to the sale the mortgagors had filed a Chapter 7 petition, the court
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held that only a bankruptcy court had jurisdiction to grant relief from the automatic stay and that the Supreme
Court's order would therefore be void ab initio.

The automatic stay triggered by a debtor's bankruptcy petition does not, however, prevent delivery of a deed
to a purchaser if a bankruptcy petition is filed subsequent to the foreclosure sale. So said the court in Bank of
New York v. Ortiz, 2006, 30 A.D.3d 551, 817 N.Y.S.2d 154.

Notes of Decisions (24)

McKinney's R. P. A. P. L. § 1355, NY RP ACT & PRO § 1355
Current through L.2018, chapters 1 to 263.
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McKinney's Consolidated Laws of New York Annotated
Real Property Actions and Proceedings Law (Refs & Annos)

Chapter 81. Of the Consolidated Laws (Refs & Annos)
Article 13. Action to Foreclose a Mortgage (Refs & Annos)

McKinney's RPAPL § 1361

§ 1361. Application for surplus; reference

Currentness

1. Any person claiming the surplus moneys arising upon the sale of mortgaged premises, or any part thereof, either in
his own name, or by his attorney, at any time before the confirmation of the report of sale, may file with the clerk in
whose office the report of sale is filed, a written notice of such claim, stating the nature and extent of his claim and the
address of himself or his attorney.

2. On the motion for confirmation, or at any time within three months thereafter, on notice to all parties who have
appeared in the action or filed claims, on motion of any party to the action, or any person who has filed a notice of claim
on the surplus moneys, the court, by reference or otherwise, shall ascertain and report the amount due to him or any
other person who has a lien on such surplus moneys, and the priority of the several liens thereon and order distribution
of surplus moneys.

3. The owner of the equity of redemption, or any party who has appeared in the action or any person who files a notice
of claim or who has a recorded lien against the property shall be given notice by mail or in such other manner as the
court shall direct, to attend any hearing on disposition of surplus money.

Credits
(Added L.1962, c. 312, § 27.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Rudolph de Winter
 

2010

The finding by a referee appointed to determine the disposition of surplus money that had been assigned
subsequent to a foreclosure sale by the mortgagor's son pursuant to a general power of attorney executed
by the mortgagor, was sustained in American Holdings Investment Corp. v. Josey, 2010, 71 A.D.3d 927,
899 N.Y.S.2d 252. In reversing the motion court, which had rejected the referee's report, and held that the
mortgagor would be severely prejudiced if her allegations of a constructive trust were not considered in
assigning the interests in the surplus money, the Appellate Division, Second Department, held that the plain
language of the power of attorney gave the son “the power to take ‘any’ steps, sign ‘any’ documents and
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collect ‘any’ money with reference to the surplus money proceeding,” and as the assignee had neither actual
or constructive notice of the mortgagor's claim, the record supported the referee's finding that the assignee
was a bona fide purchaser. Moreover, contrary to the holding of the Supreme Court, the fact that the assignee
paid the attorney-in-fact $99,740 as consideration for the assignment (which allegedly was never turned over
to the mortgagor), in respect of a total surplus of $207,287, did “not shock the conscience of the court as to
be deemed inadequate (citations omitted).”

2009

Reiterating that “[s]urplus money ... stands in the place of the land for all purposes of distribution among
persons having vested interests or liens upon the land,” the Appellate Division, Second Department, reversing
the motion court in Mortgage Electronic Registration Systems, Inc. v. Levin, 2009, 63 A.D.3d 890, 882
N.Y.S.2d 183, held that a condominium that had failed to file a notice of lien for unpaid common charges
(RPL§§ 339-z, 339-aa) at the time of the foreclosure sale was not entitled to share in surplus moneys from
the sale of the mortgagor's property.

PRACTICE COMMENTARIES

by Rudolph de Winter and Larry M. Loeb
 

Following a denial of the plaintiff's motion for a deficiency judgment in a foreclosure action, where the proceeds
of sale were insufficient to pay off the mortgage debt, it was error according to the Appellate Division, Second
Department, for the Supreme Court to have granted a motion for a hearing to be held to determine the
disposition of surplus money (RPAPL § 1361[3]). Since the respondents had no legally cognizable interest, the
court noted, they had no standing to bring the underlying motion. RTC Mortgage Trust 1995-S/N1 v. R & C.
General Contractors Corp., 2007, 38 A.D.3d 639, 835 N.Y.S.2d 581.

At an initial foreclosure sale the subject property was sold for $381,000 and the successful bidders made a
down payment of $38,100. The purchasers then defaulted and the referee retained their down payment. At a
subsequent resale, the appellant, the holder of a subordinate mortgage, bid in the property for $365,000. The
referee then filed his report of sale which stated that the plaintiff mortgagee was entitled to $300,226, but failed
to recite the prior aborted sale or the $38,100 down payment. The appellant then moved to disaffirm the report
for having failed to account for the down payment made by the defaulting purchasers. In reversing the motion
court, the Appellate Division, Second Department, in Wells Fargo Home Mortgage v. Acosta, 2006, 32 A.D.3d
511, 822 N.Y.S.2d 83, held that the referee should have accounted for the earlier down payment “to properly
adjudicate conflicting claims to any surplus ...,” and that the defaulting purchasers should be held responsible
for the entire additional fee payable to the referee.

In a reminder to the Bar, the court in Wells Fargo Bank Minnesota, N.A. v. Davis, 2005, 8 Misc.3d 561, 797
N.Y.S.2d 868, noted that pursuant to CPLR § 8003 a referee appointed to sell real property is limited to a
fee of $500, unless the property sells for $50,000 or more, in which case the referee may receive a higher fee if
court approval for such additional fee is obtained. When there are no surplus moneys, a court order may be
granted on consent of the referee and the plaintiff. However, when there are surplus moneys, any increase in
the referee's fee will affect the amount of money available to the recipients of the surplus. Consequently, in the
latter situation, a notice of motion for additional fees must be made on notice to all parties entitled to notice
of a surplus money proceeding pursuant to RPAPL § 1361. As a final note, the court alerted referees to the
requirement that referees who receive funds in excess of the $550 exemption must report payment in accordance
with Rule 36 of the Chief Judge. (See also: commentaries to RPAPL § 1351).
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In Chase Manhattan Mortgage Corporation v. Hall, 2005, 18 A.D.3d 413, 795 N.Y.S.2d 67, the Appellate
Division, Second Department, reiterating that a “referee may inquire into and determine all questions of law
and fact, and consider the equities of the claimants in a surplus money proceeding ‘to the end that it may be
decided in such proceedings finally and on the merits to whom such surplus moneys belong’ (citations omitted),”
held that surplus moneys could properly be distributed to post-foreclosure claimants whose claims did not come
into being until after the foreclosure sale. Although such claims did not arise from liens against the mortgaged
premises, the referee found that the mortgagor had consented to the liens against her share of the surplus. See
also: Shankman v. Horoshko, 2002, 291 A.D.2d 441, 737 N.Y.S.2d 554.

Reversing the Supreme Court, which had denied a motion by the assignee of a duly recorded second mortgage
to reject the referee's report recommending that the surplus money be paid to the former owner, the Appellate
Division, Second Department, held that the surplus money must first be distributed towards the elimination
of the claimant's subordinate lien upon a showing of the unpaid amount and that any remaining amount, less
administrative charges and approved fees of the referee, could then revert to the mortgagor. Fremont Investment
and Loan v. Kinlaw, 2005, 15 A.D.3d 345, 790 N.Y.S.2d 156.

In Citibank, N.A. v. Schroeder, 1999, 266 A.D.2d 332, 698 N.Y.S.2d 304, the court was confronted by two
competing claims upon the surplus remaining after a foreclosure sale. One of the claimants alleged that the
mortgage upon which the other claimant based its claim, was a fraudulent conveyance. The referee failed to
make a specific finding regarding that allegation and instead split evenly the surplus between the two claimants
precipitating an appeal.

The Appellant Division, Second Department, held that RPAPL § 1361(2) requires the court, by reference or
otherwise, to ascertain the amount due to competing claimants and the priority of their liens for purposes of
the distribution of surplus monies. In the absence of such a determination, the court remanded the matter.

The language of RPAPL § 1361[1] is permissive, not mandatory, in the case of parties named in a foreclosure
action. A party so named who claims surplus monies arising from the sale of mortgaged premises may, but
need not, file a written notice of such claim. The import of the permissive nature of the statute is made clear
in Federal Home Loan Mortgage Corp. v. Grant, 1996, 224 A.D.2d 656, 639 N.Y.S.2d 72, where the Appellate
Division, Second Department, noted that a second mortgagee which filed a notice of appearance subsequent
to the entry of a judgment of foreclosure was not required to file a notice of its claim to surplus monies in order
to preserve its right to satisfaction of its lien from the surplus proceeds of the foreclosure sale. Under RPAPL §
1361[2] any party who has appeared in the action is entitled to notice so that such party may participate in the
determination of the priority and order of distribution of surplus monies. To the same effect: Franklin Credit
Management Corporation v. Pearlman, 2005, 16 A.D.3d 617, 792 N.Y.S.2d 525.

Subdivision 2 of this statute sets forth a time limit of three months to move for the appointment of a referee in a
surplus money proceeding. However, in Associated Financial Services, Inc. v. Davis, 1992, 183 A.D.2d 686, 583
N.Y.S.2d 274, the Appellate Division, Second Department, held that the failure to move to appoint a referee in
such a proceeding within the time limit prescribed is a mere irregularity which, in the absence of prejudice to any
substantial right of a party, may be disregarded, and that the court below had properly exercised its discretion in
disregarding the statutory time limitation and granting the late motion to appoint a referee. In accord: NYCTL
1998-1 Trust v. Akvarez, 2006, 11 Misc.3d 1085(A), 819 N.Y.S.2d 849, 2006 N.Y. Slip Op. 50715(U).

In Riverhead Sav. Bank v. Garone, 1992, 183 A.D.2d 760, 583 N.Y.S.2d 483, one of the questions was the proper
method of service of a notice of a surplus moneys hearing. Plaintiff Riverhead Savings Bank (Riverhead) held
a mortgage on real estate owned by the Garones, and T.L.C. Realty Corp. (TLC) claimed to hold a second
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mortgage on the property. Defendant European American Bank (European) was a judgment creditor of the
Garones.

Riverhead brought an action to foreclose its mortgage and TLC was properly served with process therein. TLC
defaulted in appearing in the action. After the foreclosure sale there was a surplus. A surplus moneys hearing
was scheduled by mailing a “notice to attend hearing” to several parties, including TLC. No representative
of TLC appeared at this hearing. The Supreme Court then granted a motion to confirm the report of the
referee who had conducted the surplus moneys hearing and directed payment of the moneys to defendant
European, which partially satisfied its preexisting judgment. TLC failed to oppose the motion to confirm,
with notice of which it had been served by regular mail addressed to its principal place of business, and the
order for payment was made without opposition. Four days later TLC sought to vacate or modify the order,
apparently on the ground that the mode of service upon it of notice of the surplus moneys hearing was improper,
and European opposed this motion. The Supreme Court granted TLC's motion, vacated its prior order, and
remitted the matter to a referee “for the purpose of conducting a surplus moneys hearing.” This appeal by
European followed.

The Appellate Division, Second Department, reversed, holding that there was no basis upon which to vacate
the order of the Supreme Court. TLC was at all stages given all the notice the law requires both with respect
to the commencement of the underlying foreclosure action and with respect to the surplus moneys hearing.
Pursuant to RPAPL § 1361(3), TLC's status as a party claiming to have a recorded lien against the property
may have entitled it to notice of the impending hearing on the disposition of surplus moneys, notwithstanding
its having defaulted in the underlying foreclosure action. However, the only notice which that statute requires
is “by mail or in such other manner as the court shall direct.” Since there was no proof that the court made any
other direction, service by ordinary mail at TLC's principal place of business must be considered valid.

Notes of Decisions (150)

McKinney's R. P. A. P. L. § 1361, NY RP ACT & PRO § 1361
Current through L.2018, chapters 1 to 263.
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