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DISABILITY LAW NEWS
Reconsideration Returns to New York
Some of us have been around long
enough to remember when the Social
Security Administration’s (SSA’s)
reconsideration step applied in New
York in disability claims. We not so
fondly recall it as the “rubber stamp”
step. Since 1999, NYS has been one
of ten states in SSA’s Disability Redesign Prototype, which tested the elimination of the reconsideration stage in
disability claims. Not anymore! As of
January 1, 2019, reconsideration is
back. SSA announced on December
12, 2018, that the prototype test would
be phased out in New York and several other prototype states in January.
This means that claimants who apply
for Social Security Disability Insurance Benefits or Supplemental Security Income, or both, in New York, and
who receive an initial denial determination on or after January 1, 2019, will
have to request reconsideration as the
first step of the appeals process. Only
if residents are denied at the reconsideration step, may they appeal further
by requesting a hearing before an ALJ.
According to SSA, reinstatement of
the reconsideration step will ensure
that SSA has a national, unified disability process that affords all claimants
the same due process rights no matter
where they live. It claims some disability claimants will receive favorable
determinations more quickly. And it
asserts SSA will be able to reduce the

average wait times for a hearing,
thereby achieving greater balance to
the overall disability appeals process.
Huh? Yes, maybe some claimants
will receive a favorable determination
more quickly, but in those states
where reconsideration has been in
place, the average reversal rate at the
reconsideration stage was a whopping
12.6% in Fiscal Year 2018. And the
average processing time for reconsideration decisions in 2017 was 101
days. And will the reduction in wait
time at OHA simply be the result of
more claimants dropping out of the
process in frustration?
Those of us who objected to the return
of reconsideration pointed out that despite an almost twenty year experiment, SSA has little data to demonstrate the value of the additional step.
To the contrary, pilot programs have
shown that devoting more time and
effort to the initial stage of the process
could improve SSA’s ability to arrive
more quickly at statutorily compliant
decisions. But SSA has no plans of
which we are aware to require better
development of the record, additional
contact with claimants, or better training for disability examiners to make
reconsideration meaningful.
Instead, as far as we know, a different
analyst at the Disability Determination
(Continued on page 2)
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2019 Benefits Level Charts Updated
As we told you in the October Disability Law News, SSA paid a 2.8% cost of living adjustment (COLA) for
2019. OTDA’s updated 2019 SSI and SSP Benefits Chart is available at http://otda.ny.gov/policy/
directives/2018/INF/18-INF-15.pdf. Thanks to Jim Murphy of LSCNY for compiling all the SSI/SSP charts
from 1976-2019. They are available on the Empire Justice Center website at https://empirejustice.org/wpcontent/uploads/2019/01/SSI-SSP-Benefit-Levels-1976-2019.pdf.
Jim has also put together an SSI/SSP Budget Workbook that can be used for individual, parent-to-child deeming, spouse-to-spouse deeming, and couple budgeting from 2000-2019. The workbook is available on the Empire Justice Center website at https://empirejustice.org/wp-content/uploads/2019/01/2000-2019-SSI-SSPBudget-Workbook.xls.
The NYS Department of Health has updated its Medicaid charts to reflect 2019 changes. https://
www.health.ny.gov/health_care/medicaid/publications/docs/gis/18ma015.pdf.

Reconsideration Returns to New York- Continued
(Continued from page 1)

Service (DDS) - or Division of Disability Determinations (DDD) in New York - will conduct a paper review of the initial decision. Unlike the reconsideration step that has continued to be part of the Continuing Disability Review (CDR) process in New York,
there will be no opportunity for a face-to-face review
or hearing before a Disability Hearing Office (DHU).
Nor will there be formal or informal conferences that
are available for non-medical reconsiderations, such
as overpayment claims. See Form SSA-561.
Reconsideration can be requested on-line, or by completing Form SSA-561. Then, of course, the claimant
will have to complete another Disability Report,
Form SSA-3441, and more authorizations. Yet another opportunity to increase the size of the exhibit
file!

Will there be an opportunity to advocate for claimants
at the reconsideration level? Nationwide, approximately 52% of claimants were represented at reconsideration in FY 2017. But there may be some barriers to meaningful representation. Advocates who
have represented claimants at the DHO level in CDRs
or Age-18 review are aware of some of the hurdles.
DDD cannot accept or enter a representative’s Form
1696 directly. It must be submitted through the local
District or Field Office, thus slowing down the process. And representatives must then request a CD of
the Exhibit File from DDD, another slow-down. The
Disability Determination Services do not have access
to ERE, and are apparently a long way from being
connected. We hope to learn more from DDD about
best practices to obtain CDs and interact with the
analysts, and will keep you informed.
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Long-Time DAP Advocate Mourned
A much-loved husband, father, step-father, son, brother and friend, Daniel Altwarg,
53, died Wednesday, October 31, 2018, at home after a long and courageous battle
with esophageal cancer. Dan was the Senior Managing Attorney for the Legal Aid
Society of Mid-New York in Syracuse since 1991 and maintained his employment
through his entire journey. Dan was passionate about his career and strived to make
connections with the clients, co-workers, judges, and other attorneys he interacted
with. According to his staff, over the years that Dan worked at LASMNY, he was
not only a boss; he also became a mentor, friend, and inspiration for most people
that crossed his path. Dan always had a way of making you feel like you were the
most important person in his world. He touched everyone who knew him in some
way or another. This is evident by the many stories of the selfless acts he did for
people out of the kindness of his heart.
As a long-time DAP advocate, Dan represented countless clients in SSD/SSI hearings over his 25+ years of service, and was a tireless advocate for people with disabilities. Even in the last few weeks of his life, he placed
concern for his family, friends, staff, and clients over himself, continuing to do whatever he could for them
from his hospice bed. He will be greatly missed by LASMNY staff and the statewide DAP community.
The full obituary can be found at: https://obittree.com/obituary/us/new-york/mattydale/krueger-funeral-home/
daniel-altwarg/3641696/

Contact Us!
Advocates can contact the DAP Support attorneys at:
Louise Tarantino: (800) 635-0355, (518) 462-6831, ltarantino@empirejustice.org
Kate Callery: (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org
Ann Biddle: (347) 592-2214, abiddle@qls.ls-nyc.org
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2016-2017 DAP Biennial Report Filed
Every two years, the Office of
Temporary and Disability Assistance (OTDA), files a report
to the Legislature on the performance of the Disability Advocacy Program (DAP). OTDA
oversees the operation of DAP
and is responsible for administering contracts and collecting data. As part of its
DAP state support role, the Empire Justice Center
assists OTDA in preparing the biennial DAP reports.
The latest DAP Biennial Report, covering 2016 and
2017, was finalized in October 2018 and filed with
the Legislature. OTDA makes the report available on
its website at http://otda.ny.gov/resources/DAPReport.pdf.
According to the latest report, disabled New Yorkers
served by the program received retroactive federal
disability payments of over $18.3 million for 2016
and over $23.5 million for 2017.
In addition, DAP providers provided representation
for 1,828 cases in 2016 and 2,153 cases in 2017, prevailing in 71% of the cases in 2016 and 74% of the

cases in 2017. In 2016, the success rate nationally at
an ALJ hearing was 46%, with the success rate in
New York at 63%. In 2017, the success rate nationally at an ALJ hearing was 47% and the New York win
rate was about 64%.
As a further benefit to the State, DAP program activity in 2016 resulted in an estimated $4.8 million public
assistance cost avoidance realized by moving individuals from FA/State/locally funded public assistance to
more appropriate federal disability assistance. DAP
program activity in 2017 also generated $5.9 million
in public assistance cost avoidance by moving individuals from FA/State/locally funded public assistance to more appropriate federal disability assistance.
As we enter our 35th year of providing DAP services,
we celebrate the longevity of the Program and the
continued ability of our dedicated advocates to provide high quality and successful representation to
New York’s disabled citizens. Our message to the
Governor and Legislature this year will be clear: with
more funding, DAP advocates can do more good
work for more people. Congratulations to all of our
DAP advocates for a job well done.

NSLS Paralegal Honored for Work with Disabled Clients
Jim Denson, a paralegal at Nassau Suffolk Law Services, is experienced in representing clients seeking federal
Social Security disability benefits. Jim, who has disabilities himself, won the second annual National Disabilities Employment Awareness Month Award, presented by the Corporate Source in Garden City. The award
included a monetary prize.
Jim is well known among disability advocates as having a deep knowledge of the Social Security’s rules and
regulations. He has been able to convert this knowledge into excellent representation for his clients, most of
whom have psychiatric disabilities. Jim’s award is well earned and equally well deserved. Congratulations to
him on this achievement.
To read more about Jim and the award, go to https://thecorporatesource.org/James-Denson.html.
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REGULATIONS
ANPRM on Pain
SSA issued an “advance notice of proposed rulemaking” (ANPRM) seeking to quantify how its decision
makers should take into account the impact that pain
has on ability to perform substantial gainful activity.
83 Fed. Reg. 64463 (Dec. 17, 2018). https://
www.govinfo.gov/content/pkg/FR-2018-12-17/
pdf/2018-27169.pdf.
According to the agency, “We are soliciting public
input to ensure that the manner in which we consider
pain in adult and child disability claims under Titles
II and XVI of the Social Security Act (Act) remains
aligned with contemporary medicine and health care
delivery practices. Specifically, we are requesting
public comments and supporting data related to the
consideration of pain and documentation of pain in
the medical evidence we use in connection with
claims for benefits. We will use the responses to the
questions below and any relevant research and data
we obtain or receive to determine whether and how

we should propose revisions to our current policy
regarding the evaluation of pain.”
Comments must be filed by February 15, 2019.
SSA does not seek to divest itself of the first step
now existing in pain evaluation - determining whether there is a medically determinable condition that
might cause pain. This ANPRM is targeted only at
the second step, determining whether the pain interferes with functioning in the workplace. Even more
specifically, they are “soliciting public comments
about our rules for evaluating the intensity and persistence of pain and documentation of pain in the
medical evidence.”
SSA has eight questions for directing the comments
it seeks. SSA is obviously seeking scientifically reliable measures for the assessment of pain.

Rep Payee Selection Rules Proposed
SSA has issued a request for comments for a
“Review and Reassessment of the Social Security
Administration’s (SSA) Representative Payee Selection and Replacement Policies.” 83 Fed. Reg. 64422
(Dec. 14, 2018). https://www.gpo.gov/fdsys/pkg/FR2018-12-14/pdf/2018-27051.pdf
SSA is “requesting information on the appropriateness of our order of preference lists for selecting representative payees (payees) and the effectiveness of
our policy and operational procedures in determining
when to change a payee. We are seeking this information to determine whether and how we should
make any changes to our representative payee program to help ensure that we select suitable payees for
our beneficiaries.” Comments must be submitted by
January 28, 2019.

This action is required under the Strengthening Protections for Social Security Beneficiaries Act of
2018. SSA is duty bound to submit a report of its
reassessment to Congress by October, 2019.
In addition to rearrangement of the order of preference for appointing payees, SSA also is “seeking
comment about whether our policies and controls are
sufficient to prevent an inappropriate change of payee.” Under existing policies and procedures, if SSA
needs to change a payee, it identifies a new payee
using the order of preference list and other policies in
POMS GN 00502.100 through GN 00502.181.
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Single Decision Maker Model Ends
Since 1999, NYS has been one of ten states in SSA’s
Disability Redesign Prototype. As discussed on the
first page of this newsletter, the prototype has ended.
But in addition to testing the elimination of reconsideration, the prototype also tested the “single decision
maker” model for disability determinations. Under
the model, DDS Disability Examiners with SDM
authority could complete all disability determination
forms and made initial disability determinations in
many cases without medical or psychological consultant (MC or PC) signoff. MC or PC review and
signoff was still required for all Title XVI (SSI)
childhood disability claims and for all Title II and
Title XVI with less than fully favorable determinations involving mental impairments.
But the Bipartisan Budget Act of 2015 (“BBA”),
P.L.114-74, required SSA to ensure that a qualified
physician or, where mental impairment is indicated
by the evidence, a qualified psychiatrist or psychologist complete “the medical portion of the case review

and any applicable residual functional capacity assessment.” The provision “shall apply with respect to
determinations of disability made on or after”
November 2, 2016. Despite that requirement, SSA
extended its testing of the “single decision maker”
model for initial and reconsidered disability determinations “until no later than December 28, 2018.” The
extension was designed to provide SSA the time necessary to reinstate uniform use of medical and
psychological consultants.
SSA has announced it finally ended the SDM model
on October 1. 2018. So look carefully at the eCATs
in your exhibit files to make sure a qualified PC or
MC has signed off the initial - and now reconsideration - decisions. The NY Division of Disability
Determinations has apparently been busy trying to
hire new consultants to keep up with this change.
See https://statejobs.ny.gov/public/
vacancyDetailsView.cfm?id=63055.

No More VTC Opt-Out?
The Social Security Administration (SSA) has
proposed new rules that
would eliminate the right
of claimants to opt out of
video teleconference
(VTC) hearings, or object to them within thirty
days of being scheduled. The proposed rules, Setting
the Manner for the Appearance of Parties and Witnesses at a Hearing, were published in the Federal
Register on November 14, 2018. The rules would
also allow SSA to choose the manner in which witnesses appear, preferably by telephone. And they
would allow SSA to give only 20 days’ rather than 75
days’ notice of a rescheduled hearing.
SSA expects “this proposed rule will ensure that as
we expand our ability to conduct appearances by
VTC, we are able to schedule hearings more fairly

and efficiently.” Anyone who has represented a
claimant at a VTC hearing might beg to differ that the
VTC hearings are fairer and more efficient. And anyone who has tried to represent a claimant with only
20 days’ notice would not agree it was fair or efficient. Since many of our clients come to us after their
hearings have been adjourned for representation, this
proposed change is particularly ominous.
Comments on the proposed changes were due January
14th. Two hundred forty-two comments were submitted, many in opposition to the changes. NOSSCR
submitted very comprehensive objections, as did the
ALJ union. The Empire Justice Center also submitted
comments. Let’s hope SSA reads them!
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COURT DECISIONS
Court Accepts Cert in Another Social Security Case
The United States Supreme Court has three cases
involving the Social Security Administration (SSA)
on its docket this term. The Court recently heard oral
arguments in Biestek v. Berryhill, a case concerning
vocational expert testimony, described in the July
2018 edition of this newsletter.
On January 7th, the Court issued a decision in Culbertson v. Berryhill, --- U.S. – (2019). The question
presented was whether the 25% of past-due benefits
cap on attorneys’ fees in 42 U.S.C. § 406(b) is a cumulative cap for work performed at both the administrative and federal court level, or whether the 25%
cap applied only for successful representative before
a court. The Court ruled for the attorney plaintiff,
holding that § 406(b)(1)(A)’s 25% cap applies only to
fees for court representation and not to the aggregate
fees awarded under §§406(a) and (b). Thus, Attorney
Culbertson is eligible to receive up to 25% of his client’s back award for representation before the court,
as well fees awarded for time spent at the administrative level.

And in November, the Court accepted certiorari in
Smith v. Berryhill, 139 S.Ct. 451 (U.S. 2018). The
court will answer the question of “whether the Appeals Council’s decision to reject a disability claim
on the ground that the claimant’s appeal was untimely is a ‘final decision’ subject to judicial review under
Section 405(g).” Smith’s application for Supplemental Security Income (SSI) was denied by an Administrative Law Judge (ALJ). His lawyer subsequently made an appeal to the Appeals Council. The
Appeals Council claimed the appeal never arrived,
and therefore dismissed the case because it was not
filed on time.
NOSSCR has filed, or will file amicus briefs in all
three of these cases.

SSA Publishes Service of Process Address
The Social Security Administration (SSA) wants to make sure you know how to let the Commissioner know
you are suing her. It published a notice in the Federal Register in December announcing addresses for service of
process. The Office of the General Counsel (OGC) is responsible for processing and handling summonses and
complaints in lawsuits involving judicial review of final decisions on individual claims for benefits under Titles
II, VIII, and XVI of the Social Security Act (Act). The notice sets out the names and current addresses of the
offices of the General Counsels and the jurisdictions for which each office has responsibility.
The address of the OGC for Region II, which includes New York, has not changed:
Office of the Regional Chief Counsel, Region II
Social Security Administration
26 Federal Plaza, Room 3904
New York, NY 10278-0004
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CDIU Tactics Questioned
The Court of Appeals
for the Ninth Circuit
recently found the
tactics of a detective
working for Cooperative Disability Investigations Unit (CDIU)
violated the Fourth
Amendment’s right to
be free of unreasonable search and seizures, but ultimately held the defendant had qualified immunity from suit. Whalen v.
McMullen, 907 F.3d 1130 (9th Cir. 2018).
What is the CDIU? It is a task force jointly established by the Social Security Administration (SSA)
and SSA’s Office of the Inspector General (OIG) in
conjunction with State Disability and Determination
Services (DDS) and State or local law enforcement
agencies to investigate potential social security fraud.
https://oig.ssa.gov/cooperative-disabilityinvestigations-cdi. The program currently consists of
43 units in 37 states, including the District of Columbia and Commonwealth of Puerto Rico. Two of the
units are located in Downstate New York. Cases are
referred to the CDIU from the DDS or SSA. Reports
of investigations are sent to the DDS, which determines if the claimant is either eligible to receive or
continue receiving disability benefits. Claims can
also be referred for criminal prosecution or for imposition of civil monetary penalties or administrative
sanctions.
In Ms. Whalen’s case, the Washington DDS referred
her claim for investigation due to “inconsistences”
between her allegations of severe functional limitations and her medical records. Detective McMullen
acknowledged that in Ms. Whalen’s case, as in many
other claims he investigated, he employed a “ruse” to
engage in conversation with the claimant. He visited
Ms. Whalen’s home without a warrant but wearing
his state police badge. He was also equipped with
two hidden cameras for recording video. He told Ms.
Whalen he was investigating a potential identity theft
ring, although assured her she was not a suspect. He
invited her to speak with him outside, and asked her
to complete a questionnaire and look at pictures. He

admitted he designed the conversation so he could
observe her responses and bodily movements. She
also discussed her daily activities. Ms. Whalen invited him into her home so she could find contact information for a friend she suspected of committing identity theft.
Following the encounter, Detective McMullen submitted a report detailing his observations of Ms.
Whalen’s abilities, including a notation that her
wheelchair was “being used as a blanket holder.”
DDS denied her claim but determined she did not
commit fraud. But when Ms. Whalen became aware
of the surveillance tapes and the detective’s deception, she filed a Section 1983 action for damages and
injunctive relief against McMullen and DDS.
The Court of Appeals upheld the District Court decision finding that McMullen was entitled to qualified
immunity because it not been established as a matter
of law prior to this incident that his conduct violated
the Fourth Amendment. But the Ninth Circuit agreed
that his actions in entering Ms. Whalen’s home without a warrant in fact violated the Constitution. Although he entered with her permission, he had misrepresented the purpose of his investigation, which in the
court’s view, constituted a “ruse entry.” “A ruse entry when the suspect is informed that the person seeking entry is a government agent but is misinformed as
to the purpose for which the agent seeks entry cannot
be justified by consent.” United States v. Bose, 898
F.2d 113, 115 (9th Cir. 1990). McMullen’s entry into
Ms. Whalen’s home without valid consent or warrant
was thus an unreasonable search under the Fourth
Amendment.
Although Ms. Whalen did not prevail, the qualified
immunity defense may well be less effective in future
suits. But will CDIU investigators change their ways
post Whalen? Advocates in jurisdictions with active
CDIUs report on the many devious ways investigators follow, frighten, and trick claimants. Consider
warning your clients of the possibility of being followed and observed as they go about their daily lives,
and certainly warn them to be wary of investigators
contacting them about unrelated investigations.
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Treating Physician Rule Requires Remand
Most advocates are aware by now that the Social Security Administration’s (SSA’s) treating physician
regulations have been superseded by new evaluation
of opinion evidence regulations, applicable to claims
filed on or after March 27, 2017. See the January
2017 edition of this newsletter for more on the new
regulations. But the courts are still reviewing claims
filed before March 27, 2017, under the old regulations, and perhaps more importantly, under the judicially created “treating physician rule.” In July 2018,
we reported on a case in which the Second Circuit, in
remanding a claim for calculation of benefits, appeared to reaffirm many of its treating physician cases. Flynn v. Comm’r of Soc. Sec., 2018 WL 3323180
(2d Cir. July 6, 2018). In September, the Court of
Appeals again relied on the treating physician rule to
remand a claim. Messina v. Comm’r of Soc. Sec., --Fed. App’x. ---, 2018 WL 4211602 (2d. Cir. Sept. 5,
2018).
In Messina, the court held the ALJ did not provide
good reasons for rejecting the opinion of Mr. Messina’s treating physician opinion that he could not sit
more than one to three hours in an eight hour work

day. According to the court, the “fact that Messina
could occasionally lift 20 pounds and did not use a
cane does not undermine Dr. Bash’s unrelated conclusion that Messina could not sit for more than one
to three hours during an 8-hour work day.” 2018 WL
4211602, at * 4. Additionally, the court found that if
the ALJ found Dr. Bash’s report unclear or had questions about it, he had an affirmative duty to re-contact
the doctor.
The Second Circuit also ruled that Dr. Bash’s opinion
should have been considered even though he was not
treating Mr. Messina at the time he sustained his injuries. Citing Byam v. Barnhart, 336 F.3d 172, 183 (2d
Cir. 2003), the court held that Dr. Bash’s retrospective opinion could be accorded controlling weight
unless contradicted by other medical evidence or
overwhelming non-medical evidence. Finally, it criticized the ALJ for relying on the opinion of a state
agency consultant who had misread some of the evidence.
Mr. Messina apparently did an excellent job of representing himself before the Court of Appeals!

Hold, Please
Sometimes Social Security seems all about waiting. Claimants wait
months for their hearings. If denied, many then wait more months for a
decision from the Appeals Council. And even those who have been
awarded benefits wait to have their questions answered or concerns addressed. A recent article in the New York Times reported on the number of
local field offices that have been closed (67) since 2010. The closures
have resulted in less access to field offices and longer wait times in the
remaining offices and on SSA’s toll-free line. The average wait time to
see a claims representative in a field office was 26.5 minutes in Fiscal
Year 2018, which was 37% higher than 2010. Wait times on the toll-free line were almost as long. And 15% of
callers to the toll-free line got a busy signal.
SSA and others blame reductions in the agency’s operating budget at a time when the number of beneficiaries
rose 17 percent. But according to agency spokespersons, the budget is increasing again, and SSA is working to
modernize its I.T. infrastructure, in the hopes of addressing customer service needs.
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District Court Remands for Calculation
Relying on the treating physician regulations, U.S.
District Court Judge David Larimer recently remanded a claim for calculation of benefits. According to
Judge Larimer, had the opinions of the treating psychiatrists been properly accorded controlling weight,
the claimant would be unable to meet the demands of
any jobs per the testimony of the vocational witness
at the hearing.
The court found the ALJ had erroneously rejected the
opinions of the two psychiatrists based on her characterization that they used mere “check box” forms. To
the contrary, the opinions were fully supported by
narrative explanations. “[I]ndeed, the ‘check-box’
sections are accompanied by hand-written explanatory notes which fill the margins of the relevant pages,
overflowing into a page-and-a-half attachment of single-spaced, typewritten notes expounding on the hand
-written answers given on the form, and discussing
plaintiff's symptoms - their severity, frequency, and

impact on her ability to perform specific functions in detail.” Harbot v. Berryhill, 335 F. Supp. 3d 382,
386 (W.D.N.Y. 2018).
Judge Larimer further held that the ALJ made no attempt to apply the treating physician rule or discuss
the relevant factors. The fact that one of the forms
was co-signed by the psychiatrist did not justify according it less weight, since an opinion signed by a
treating physician is presumed to be his opinion. The
ALJ also made factual errors in considering the opinions. Finally, the ALJ’s “cavalier” dismissal of one
of the psychiatrist’s letter on the basis of the ALJ’s
unfounded suspicion the attorney had supplied
“leading language” in requesting it was improper.
Congratulations to Nicole DeAnda of the Elmira
office of LawNY and Kate Callery of the Empire Justice Center for this victory.

ALJ Erred in Assigning “Some” Weight
In another recent decision, WDNY Judge Larimer
remanded for the ALJ to reassess the evidence of record, and contact medical sources for clarification if
appropriate. He also ordered the ALJ to render a new
decision identifying the weight given to each medical
opinion of record and explaining the reasons therefor.
The ALJ had rejected every part of every medical
opinion that included a greater than moderate limitation because it conflicted with his threshold finding
of moderate limitations.
The court expressed its frustration with the ALJ’s
failure to explain why he gave “some weight” to each
medical opinion of record. “The ALJ did not identify
those portions of the opinions he rejected, or cite to
any evidence of record which contradicted those
opinions or otherwise explained why they were not
worthy of greater weight.” Montanez v. Berryhill,
334 F. Supp. 3d 562, 565 (W.D.N.Y. 2018). Moreover, he failed to explain his decision not to credit

opinion evidence demonstrating greater than moderate limitations. The court also faulted the ALJ for
improperly “cherry-picking” the evidence.
Mr. Montanez was represented by Jennifer Karr and
Kate Callery of the Empire Justice Center.
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ADMISTRATIVE DECISIONS
Appeals Council Grants Fully Favorable
The Appeals Council allows only one percent of the
claims it reviews. And Doris Cortes of the Rochester
office of the Empire Justice Center recently moved
into that rarified category. Doris’s client has a long
history of attention deficit hyperactivity disorder and
schizoaffective disorder. Yet, as Doris pointed out to
the Appeals Council, the ALJ failed to consider the
listings relevant to those disorders, listings 12.03 and
12.11. Instead, the ALJ reviewed listings 12.04
(affective disorders) and 12.06 (anxiety). Although
the ALJ had focused on the claimant’s alleged difficulty with medication compliance, Doris reminded
the Appeals Council that her client was given injections of Invega Sustenna due to the seriousness of his
symptoms.

The Appeals Council listened. It sent the claim to a
medical consultant, who agreed the claimant meets
listing 12.03 and 12.11. The Appeals Council specifically noted the history of injections as evidence of the
severity of the claimant’s pathology. It gave significant weight to the medical consultant’s opinion, finding the claimant’s allegations consistent with his longitudinal history and portrayal of symptoms.
To make Doris’s victory even sweeter, this claim involved an age-18 review. Her client, who had been
on SSI benefits as a child since 2006, was found eligible for continued benefits as an adult. Congratulations, Doris!

Claim Remanded for Consideration of Mental Limitations
Doris Cortes is on a roll! In addition to the Appeal
Council reversal described above, Doris just received
a remand in another claim. The Appeals Council
found that further consideration of her client’s residual functional capacity is required. The ALJ found the
claimant’s depression and anxiety were severe impairments, resulting in moderate limitations in the
areas of concentration, persistence, and pace – as part
of the “B” criteria of the mental listing determination.
Yet she failed to incorporate any mental limitations in
the RFC. The ALJ found the claimant could do light
work but limited to frequent fingering, handling and
grasping (not constant) and with instructions provided in Spanish or visually; she gave no non-exertional
limitations despite finding depression and anxiety
severe.
The Appeals Council ordered the ALJ to obtain additional evidence of the claimant’s mental and physical
impairments in order to re-evaluate the RFC, and pro-

vide a rationale with specific references to the evidence of record. The Appeals Council also objected
to the ALJ’s reliance on the report of a consultative
examination that was in Spanish, and never translated
into English for the record.
Keep up the good work, Doris!
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SSA to Police Immigration Status?
The Social Security Administration (SSA) announced it will begin notifying employers
with at least one W-2 form where the name and Social Security Number (SSN) of an employee do not match SSA’s record. According to SSA, it is committed to maintaining the
accuracy of earnings records to ensure claimants get correct benefits. Others see this
move as a tactic to target undocumented Americans. Apparently previous administrations sent out similar letters. But according to Sasha Feldstein, policy analyst at the California Immigrant Policy Center, SSA’s approach was “temporarily halted during litigation and congressional
inquiry because it was wrongfully used as a method of immigration enforcement that was found to hurt workers
and employers alike, regardless of immigration status.” But now it will try again.

More Oversight of VBA CEs Needed
In a report published in November 2018, the Government Accountability
Office (GAO) concluded the Veterans Benefits Administration’s (VBA)
oversight of its contracted medical examiners is inadequate. The VBA is
increasingly using contracted examiners to help determine if a veteran
should receive disability benefits. But the VBA has been lax in completing
quality reviews of the exam reports. And the majority of those reviewed
fell below the VBA’s targets in terms of errors and timeliness. Nor did the VBA verify whether the contracted
examiners have completed training, or does is assess the effectiveness of the training in preparing examiners.
Hmm…does any of this sound familiar? Apparently the last time the GAO studied SSA CEs was 1985, when it
found SSA still lacked reasonable assurance it was obtaining good quality medical examinations and reports and
preventing the purchase of unnecessary examinations. https://www.gao.gov/products/HRD-86-23.

Cost Savings of Work Incentive Programs Questioned
The Social Security Administration (SSA) has several programs designed to give disability beneficiaries an incentive to
work and reduce reliance on benefits. These programs include the Ticket to Work and Self-Sufficiency (TTW), Plan to
Achieve Self-Support (PASS), and the Benefit Offset National Demonstration (BOND) project. They were recently audited by SSA’s Office of Inspector General (OIG) to determine cost versus savings and the number of beneficiaries who have used the incentives. Audit Report A-04-18-50600.
The OIG found that SSA has spent about $3 billion administering these programs, but only a small percentage
of disabled individuals returned to work as a result. It recommended SSA evaluate the viability and costeffectiveness of the return-to-work programs and advise Congress whether the results warrant continued expenditures.
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WEB NEWS
EAJA Rates Updated
Thanks to Gene Doyle of People Organized for Our Rights, Inc. (P.O.O.R.), we are able to stay up to date on
how increases in the Bureau of Labor Statistics’ Consumer Price Index and Cost of Living Adjustment (COLA)
affect EAJA rates. EAJA, or the Equal Access to Justice Act, allows plaintiffs suing federal agencies such as
Social Security Administration to collect attorney fees if they prevail. Gene periodically does the calculations
for us and publishes updated charts that he shares on the DAP list serve. The charts are also available on the
Empire Justice Center website:
https://empirejustice.org/resources_post/federal-eaja-hourly-rates-march-1996-through-september-2017/

New Tool Helps Assess the Public Charge Rule’s Impact
The Legal Aid Society, Make the Road New York, and Empire Justice Center released a new tool for advocates
and service providers working with immigrant communities potentially impacted by the federal government’s
proposed “public charge” regulations. The regulations have caused confusion and concern about utilizing government benefits, including SSI.
To address these concerns, the “Public Charge Screening Tool” was designed to help make a determination
about who might be at risk of public charge, help answer clients’ questions, and determine who needs a referral
to a lawyer with immigration expertise.
The tool was developed to be used now, even though the rules are not expected to go into effect before March
2019, because of the ongoing confusion and fear immigrant families and individuals confront when deciding
whether to apply for or continue to receive benefits. The goal is to help advocates allay these concerns where
possible and connect to an attorney where necessary.
https://static1.squarespace.com/static/59578aade110eba6434f4b72/
t/5bfeb9f76d2a737720f245ad/1543420408161/Screening+Tool+(ver+11-28-2018).pdf

OTR Rates Vary
The Social Security Administration (SSA) has published the number of decisions made “on the record” (OTR)
by hearing office. Of note, 8,746 OTR decisions were issues in Fiscal Year 2017, which represents 3.6% of all
decisions. The OTR rates vary considerably among hearing offices, for which there could be any number of explanations – or not. For example, do some offices have low rates because they refer potential OTRs to the National Adjudication Team? Do some offices simply have more cases in their jurisdictions? Note that hearing
offices marked as “(b)(6)” masked their OTR data.
https://www.ssa.gov/foia/resources/proactivedisclosure/2018/FY%202017%20Title%202%20On%20the%
20Record%20Decisions%20by%20Hearing%20Office.pdf
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BULLETIN BOARD
This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court
and the United States Court of Appeals for the Second Circuit. These summaries, as well as summaries of earlier
decisions, are also available at www.empirejustice.org.
We will continue to write more detailed articles about significant decisions as they are issued by these and other
Courts, but we hope that this list will help advocates gain an overview of the body of recent judicial decisions that are
important in our judicial circuit.

SUPREME COURT DECISIONS
Astrue v. Capato, ex rel. B.N.C., 132 S.Ct. 2021 (2012)

Sims v. Apfel, 120 S. Ct. 2080 (2000)

A unanimous Supreme Court upheld SSA’s denial of survivors’ benefits to posthumously conceived twins because
their home state of Florida does not allow them to inherit
through intestate succession. The Court relied on Section
416(h) of the Social Security Act, which requires, inter
alia, that an applicant must be eligible to inherit the
insured’s personal property under state law in order to be
eligible for benefits. In rejecting Capato’s argument that
the children, conceived by in vitro fertilization after her
husband’s death, fit the definition of child in Section 416
(e), the Court deferred to SSA’s interpretation of the Act.

The Supreme Court held that a Social Security or SSI
claimant need not raise an issue before the Appeals Council in order to assert the issue in District Court. The Supreme Court explicitly limited its holding to failure to
“exhaust” an issue with the Appeals Council and left open
the possibility that one might be precluded from raising an
issue.

Barnhart v. Thomas, 124 S. Ct. 376 (2003)
The Supreme Court upheld SSA’s determination that it can
find a claimant not disabled at Step Four of the sequential
evaluation without investigation whether her past relevant
work actually exists in significant numbers in the national
economy. A unanimous Court deferred to the Commissioner’s interpretation that an ability to return to past relevant work can be the basis for a denial, even if the job is
now obsolete and the claimant could otherwise prevail at
Step Five (the “grids”). Adopted by SSA as AR 05-1c.
Barnhart v. Walton, 122 S. Ct. 1265 (2002)
The Supreme Court affirmed SSA’s policy of denying SSD
and SSI benefits to claimants who return to work and engage in substantial gainful activity (SGA) prior to adjudication of disability within 12 months of onset of disability.
The unanimous decision held that the 12-month durational
requirement applies to the inability to engage in SGA as
well as the underlying impairment itself.

Forney v. Apfel, 118 S. Ct. 1984 (1998)
The Supreme Court finally held that individual disability
claimants, like the government, can appeal from District
Court remand orders. In Sullivan v. Finkelstein, the Supreme Court held that remand orders under 42 U.S.C. 405
(g) can constitute final judgments which are appealable to
circuit courts. In that case the government was appealing
the remand order.
Shalala v. Schaefer, 113 S. Ct. 2625 (1993)
The Court unanimously held that a final judgment for purposes of an EAJA petition in a Social Security case involving a remand is a judgment “entered by a Court of law and
does not encompass decisions rendered by an administrative agency.” The Court, however, further complicated the
issue by distinguishing between 42 USC §405(g) sentence
four remands and sentence six remands.
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SECOND CIRCUIT DECISIONS
Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015)

Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013)

The Court of Appeals remanded for consideration of a
retrospective medical opinion from a treating physician
submitted to the Appeals Council, citing Perez v. Chater,
77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not
supported by substantial evidence in light of the new and
material medical opinion from the treating physician that
the plaintiff would likely miss four days of work per
month. Since the vocational expert had testified a claimant
who would be absent that frequently would be unable to
work, the physician’s opinion, if credited, would suffice to
support a determination of disability. The court also faulted the district court for identifying gaps in the treating physician’s knowledge of the plaintiff’s condition. Citing Burgess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court
reiterated it may not “affirm an administrative action on
grounds different from those considered by the agency.”

The Court held the failure to conduct a function-byfunction analysis at Step four of the Sequential Evaluation
is not a per se ground for remand. In affirming the decision of the district court, the Court ruled that despite the
requirement of Social Security Ruling (SSR) 96-8p, it was
joining other circuits in declining to adopt a per se rule that
the functions referred to in the SSR must be addressed
explicitly.

Greek v. Colvin, 802 F.3d 370 (2d Cir 2015)
The court remanded for clarification of the treating
source’s opinion, particularly as to the claimant’s ability to
perform postural activities. The doctor had also opined that
Mr. Greek would likely be absent from work more than
four days a month as a result of his impairments. Since a
vocational expert testified there were no jobs Mr. Greek
could perform if he had to miss four or more days of work
a month, the court found the ALJ’s error misapplication of
the factors in the treating physician regulations was not
harmless. "After all, SSA's regulations provide a very specific process for evaluating a treating physician's opinion
and instruct ALJs to give such opinions 'controlling
weight' in all but a limited range of circumstances. See 20
C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at
128." (Emphasis supplied.)
McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014)
The Court of Appeals for the Second Circuit found the
ALJ’s failure to incorporate all of the plaintiff’s nonexertional limitations explicitly into the residual functional
capacity (RCF) formulation or the hypothetical question
posed to the vocational expert (VE) was harmless error.
The court ruled that “an ALJ's hypothetical should explicitly incorporate any limitations in concentration, persistence,
and pace.” 758 F.3d at 152. But in this case, the evidence
demonstrated the plaintiff could engage in simple, routine
tasks, low stress tasks despite limits in concentration, persistence, and pace; the hypothetical thus implicitly incorporated those limitations. The court also held that the
ALJ’s decision was not internally inconsistent simply because he concluded that the same impairments he had
found severe at Step two were not ultimately disabling.

Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013)
The Court held the ALJ improperly substituted her own lay
opinion by rejecting the claimant’s contention that he has
fibromyalgia despite a diagnosis by his treating physician.
It found the ALJ misconstrued the treating physician’s
treatment notes. It criticized the ALJ for relying too heavily on the findings of a consultative examiner based on a
single examination. It also found the ALJ improperly substituted her own criteria for fibromyalgia. Citing the guidance from the American College of Rheumatology now
made part of SSR 12-2p, the Court remanded for further
proceedings, noting the required finding of tender points
was not documented in the records.
The Court also held the ALJ’s RFC determination was not
supported by substantial evidence. It found the opinion of
the consultative examiner upon which the ALJ relied was
“remarkably vague.” Finally, the court agreed the ALJ had
erred in relying on the Grids to deny the claim. Although it
upheld the ALJ’s determination that neither the claimant’s
pain or depression were significant, it concluded the ALJ
had not affirmatively determined whether the claimant’s
reaching limitations were negligible.
Talavera v. Astrue, 697 F.3d 145 (2d Cir. 2012)
The Court of Appeals held that for purposes of Listing
12.05, evidence of a claimant’s cognitive limitations as an
adult establishes a rebuttable presumption that those limitations arose before age 22. It also ruled that while IQ
scores in the range specified by the subparts of Listing
12.05 may be prima facie evidence that an applicant suffers from “significantly subaverage general intellectual
functioning,” the claimant has the burden of establishing
that she also suffers from qualifying deficits in adaptive
functioning. The court described deficits in adaptive functioning as the inability to cope with the challenges of ordinary everyday life.
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END NOTE
Are You A Good Listener?
A 2016 article in the Harvard Business Review suggests that many of us may over estimate our listening
skills. Most people equate good listening skills with
not interrupting, letting others know you are listening
through facial expressions and verbal sounds, and being able to repeat back what others have said. These
tactics may be better than those often used in socalled conversations these days. But research indicates these behaviors fall short of real listening skills.
As a result of studying the behavior of participants in
a development program designed to help managers
become better coaches, four characteristics of outstanding listeners were identified.
First, the best listeners tend to be those who are not
silent, but who periodically ask questions that promote discovery and insight. Asking a good question
in constructive way can help challenge old assumptions. It leads to an active dialog rather than a oneway “speaker versus hearer.”
Second, good listeners make the conversation a positive experience for the other party to the conversation
by not being passive or overly critical. They create a
safe environment in which issues can be discussed
openly.

Third, good listeners can challenge assumptions and
even disagree, but in a way that makes the person being listened to feel like the listener is trying to help,
not argue. In comparison, poor listeners can be competitive, listening to identify errors or simply waiting
to interject their next response.
Finally, the best listeners make suggestions or give
feedback. The researchers found there was a thin line
between jumping in and trying to solve the problem
versus giving feedback in a positive way. We may be
less likely to accept suggestions from someone who
has been silent throughout the conversation and then
offers a suggestion, or someone who has been combative or critical before offering advice.
According to the authors, the best listener is like a
trampoline, giving energy, acceleration, height, and
amplification.

