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DISABILITY LAW NEWS
SSA Pays 2.8 Percent COLA for 2019
Monthly Social Security and Supplemental Security Income (SSI) benefits
will increase 2.8 percent in 2019,
another welcome change from smaller
cost of living adjustments (COLAs) in
recent years.
The monthly SSI federal benefit rate
for an individual will go up $21 to
$771; the monthly rate for a couple
goes up $32 to $1,157. The New York
State Supplement will continue at $87
for individuals and $104 for couples
living alone; the living with others
supplements remain at $23 and $46,
respectively. We will post the 2019
New York State SSI benefit chart
when it is available.
With this COLA, other of SSA’s
benchmarks also saw some increases.
Substantial Gainful Activity (SGA)
threshold for Non-Blind has increased
to $1,220 per month. The SGA level
for blind workers went to $2,040. The
Trial Work Period (TWP) threshold
increased to $880 per month (from
$850). The quarter of coverage
amount has increased to $1,360. The
maximum taxable earnings for OASDI
(old-age, survivors and disability
insurance) purposes will go to
$132,900 in 2019.

Each year, the Centers for Medicare &
Medicaid Services (CMS) set the following year’s Part B premium. In
2019, the Part B base premium will be
$135.50. Most people will pay this
amount. A small number of people
pay a premium that is lower than the
base premium. These people are
protected by the hold harmless rule,
explained in a good CMS publication.
https://www.medicareinteractive.org/
get-answers/medicare-health-coverage
-options/original-medicare-costs/
increases-in-part-b-premiums-and-thehold-harmless-provision
Some higher earning beneficiaries will
have higher premium rates. Specific
information about 2019 Medicare
changes will be available at
www.medicare.gov.
For SSA’s Fact Sheet on 2019 Social
Security Changes, see https://
www.ssa.gov/news/press/factsheets/
colafacts2019.pdf
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RCALJ Meets with Advocates
Aaron Morgan, the
Chief Administration
Law Judge for
Region 2, recently
met with advocates
at various locations
throughout the
region. Region 2 encompasses New York, New Jersey, Puerto Rico, and the U.S. Virgin Islands. According to advocates who attended the meetings, ALJ
Morgan discussed the new Rules of Conduct and
Standards of Responsibility for Appointed Representatives. One component of the rules limits the
ability of a representative to withdraw from a case
once the time and place of the hearing has been set,
absent “extraordinary circumstances.” 20 C.F.R. §§
404.1740(b)(3)(iv) and 416.1540(b)(3)(iv). According to ALJ Morgan, however, this rule does not mean
that an ALJ can refuse a representative’s request.
And a generic request based on “attorney/client communications” should be sufficient. If a representative
frequently or repeatedly requests to withdraw after
the hearing has been scheduled, however, such a pattern of conduct could lead to sanctions. ALJ Morgan
was not able to specify what would constitute frequent or repeated.
The new regulations also require representatives to
disclose whether they “participated” in the drafting,
preparation, or issuing of medical or vocational opinions. 20 C.F.R. §§ 404.1740(b)(5) and 416.1540(b)
(5). Participation includes provision of a template or
questionnaire for the provider to complete. ALJ Morgan reassured advocates that this new duty to disclose
will be met by a simple statement on the bottom of
any form provided to medical or vocational sources
that the form was prepared by the advocate.
Another section of the new rules now requires a representative to provide, when requested, potential
dates and times the representative is available for a
hearing. 20 C.F.R. §§ 404.1740(b)(3)(iii) and
416.1540(b)(3)(iii). According to ALJ Morgan, hearing offices will soon stop calling representatives in
advance of scheduling hearings. Each office will
have a designated email address where representatives will send information on their availability, likely

around 90 days in advance. For example, the Rochester OHO is requesting availability for February
through April 2019. Hearings will be scheduled
based on this availability. Representatives will be
responsible for sending updates on their availability
as it changes. Any personally identifying information
(PII), including Social Security numbers or claimant
names, should not be sent to these email addresses.
SSA is using CPMS and other software to avoid double booking. It hopes to eventually have a centralized
scheduling unit for the area. But it remains unclear
how or if this centralized scheduling will include
hearings at the National Hearing Centers (NHCs).
SSA is also trying to reach the point where it will provide 120 days’ notice for hearings.
ALJ Morgan also announced the Voluntary Standby
pilot program, beginning in the Jersey City and Bronx
OHOs. This pilot will apply only to claimants with
appointed representatives. Representatives will receive notices in all pending cases in the Jersey City
and Bronx OHOs with opportunity to opt into the pilot. Pro se claimants will not receive notices about
the pilot program. Representatives who opt in will
then be put on “standby,” and can be called if a hearing slot opens up. It could be very last minute, with
just a few days’ notice. Representatives, however,
will still be obligated to comply with the 5 day evidence rule in these cases. A representative can decline the timeslot offered, but if a representative declines three timeslots, the case will be returned to regular queue. Cases will remain at the same hearing
office, and will not be transferred to NHCs because of
opting in to pilot.
Judge Morgan and his assistant, Jaimie Hanlon, answered questions from advocates and indicated a willingness to address other issues. For example, in Buffalo, they suggested advocates contact them with examples of some of the various interpretations ALJs in
the region have for the “5 day Rule,” including counting the five days from the date the evidence was exhibited by the OHO instead of the date of submission.
Thanks to Mika Aoyama of NYLAG and Jenna Karr
and Keana Williams of the Empire Justice Center for
sharing their insights from these meetings.
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DAP Advocates Attend 2018 Partnership Conference
Thanks to all the trainers who took part in presenting three days of training at the 2018 Partnership Conference.
The conference started with a well-attended statewide DAP Task Force meeting featuring updates on SSP issues
from Susan Antos, Mike Telfer, and Nancy Spiegel; clarification of ethical duties under new regulations from
Ann Biddle; and best practice strategies in appeals from Kate Callery, Michelle Spadafore, and Andrew Spink.
The DAP session keynote speaker, Lisa Parsons from Legal Council for Health Justice in Chicago, gave a riveting presentation on the impact of trauma on disability claims. Psychiatry resident Dr. Melissa Weiss presented
useful medical information on the effects of PTSD in trauma cases. Montel Cherry, Joe Clark, Emilia Sicilia,
and Ann Biddle participated in a panel presentation on Direct Examination in Mental Impairment cases involving trauma. Michelle Spadafore, German Castaneda, Rezwanul Islam, and Mike Telfer shared tips on cross examination strategies of expert witnesses. Violeta Arciniega, Mandy Nguyen, and Keana Williams role played in
a mock hearing highlighting cross examination of medical and vocational experts. Each DAP session at the conference had over 90 people registered.
Thanks to all who attended and participated in the conference. Thanks also to the New York State Bar Association for its commitment to civil legal services and its continuing support of this important training event.
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Are CPDs Missing in CDRs?
Thanks to increased funding
in recent years, the Social
Security Administration
(SSA) has dramatically increased the number of Continuing Disability Reviews
(CDRs). In fact, in August, Acting Commissioner
Nancy Berryhill announced that SSA has finally
“achieved currency with the release of all available
medical Continuing Disability Reviews (CDR) for
fiscal year 2018,” something not seen since 2002.

previously was found to meet or equal a Listing no
longer meets a Listing. Instead of weighing the previous evidence and applying the special CDR sequential evaluation, the ALJ will make new findings and
conclude there must be improvement; the ALJ simply
concludes the claimant does not meet a Listing without giving any weight to the CPD and the supporting
evidence used to make the prior listing decision. That
approach leads to the kind of de novo decision that
Congress put a stop to by adopting the medical improvement standard in 1983.

Advocates are undoubtedly seeing more of these cases, either at the Disability Hearing Officer (DHO), or
face-to-face reconsideration level, or at the ALJ level.
And advocates have probably also noticed that many
of the cases are not properly developed. In particular,
the evidence that lead to the initial award of benefits
may not be included in the record. Without this Comparison Point Decision (CPD) evidence, it is difficult
or impossible to make an accurate finding of medical
improvement, which is, of course, vital to the congressionally mandated medical improvement review
standard for CDRs. Instead, all too often, CDR cases
are devolving into little more than second guesses of
the initial award, especially in cases involving mental
health issues. Individuals whose initial award were
based on an Intellectual Disabilities are particularly at
risk, since the testing originally relied upon was done
when they were children, and tests are usually not
repeated once they become adults.

A team of advocates including NOSSCR, NADR, and
legal services attorneys recently met with SSA to
raise these concerns. They pointed out the agency’s
duty to develop the record and include the CPD,
which SSA acknowledges is required under existing
policy per 20 C.F.R. §§ 404.1594 and 416.994a.

Oftentimes, ALJs will make a finding of medical improvement in a CDR by asserting that a claimant who

Advocates with CDR cases should request the DHO
or ALJ include the CPD evidence in the Exhibit file,
citing the regulations. In cases currently pending in
the Appeals Council where the CPD and supporting
evidence were not included in the record, advocates
should request immediate remand. If you have such a
case and make a demand for remand, please share the
outcome with NOSSCR, Kate Lang at Justice in Aging (klang@justiceinaging.org), or Richard Weishaupt at Community Legal Services, Inc.
(RWeishaupt@clsphila.org). SSA claims that it cannot identify CDR cases at the Appeals Council level
without doing a case by case examination; examples
will be extremely helpful in continued advocacy on
this issue.

Medical Specialty Codes Revealed
Ever pondered what all those numbers and codes mean in a Social Security file?
Well, now you know that 01 is an anesthesiology, while 15 is gynecology. Learn
these and all the number in between by visiting POMS DI 24501.004 - Medical Specialty Codes. Thanks to Andrea Sasala of Nassau Suffolk Law Services for this
handy tip.
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REGULATIONS
More Representative Payee Changes?
In the April 2018 edition of this newsletter, we reported on statutory changes to the Social Security
Administration’s (SSA) representative payee program. Now SSA is proposing new regulations to
implement the changes. According to SSA, the new
legislation and proposed regulations “codif[y] our
current policy, implemented in February 2014, to
conduct criminal background checks on representative payee applicants and prohibit the selection of
certain representative payee applicants who have a
felony conviction of committing, attempting, or conspiring to commit certain crimes. In addition, the
legislation requires that we conduct criminal background checks on all currently serving representative
payees who do not meet one of the exceptions set out
in the law, and continue to do so at least once every
five years. . . .”
The proposed regulations provide that anyone convicted of certain felonies under federal or state law
may not serve as a representative payee. The crimes
include: Human trafficking, false imprisonment, kidnapping, rape or sexual assault, first degree homicide, robbery, fraud to obtain access to government
assistance, fraud by scheme, theft of government
funds or property, abuse or neglect, forgery, or identity theft or identity fraud. Conviction of any these
crimes, however, will not serve as an absolute bar.
According to SSA, it will instead
…consider the criminal history of the
applicant along with our other evaluation criteria to decide whether to
appoint the applicant as a representative payee. Consistent with the new
law, we will not apply the criminal
prohibitions as an absolute bar if the
representative payee applicant is: The
custodial parent of the minor child
beneficiary the representative payee
applicant seeks to serve; the custodial

parent of the disabled beneficiary the
representative payee applicant seeks
to serve if the beneficiary’s disability
began before the beneficiary attained
age 22; the custodial spouse, custodial grandparent of a minor child, or
custodial court appointed legal guardian of the beneficiary the representative payee applicant seeks to serve.
Comments on these proposed regulations are
due by November 13, 2018.
In more rep payee news, SSA has planned a
National Disability Forum on Advance Designation of Representative Payee for Tuesday, October 30, 2018. Advance Designation
is another aspect of the new legislation SSA
is trying to implement.
Finally, SSA has announced that individual representative payees can now submit their annual representative payee accounting reports through the my
Social Security portal. Organizational payees must
continue to submit annual representative payee accounting forms. See Internet Representative Payee
Accounting Report.
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Attorney Advisor Program Made Permanent
On August 15, 2018,
SSA made permanent
its Attorney Advisor
(AA) program.
Through this program,
AAs are able to develop case files, engage
claimants in prehearing conferences, and issue fully favorable decisions
on the record (OTR) without the need for an ALJ
hearing. 83 Fed. Reg. 40451 (Aug. 15, 2018) https://
www.gpo.gov/fdsys/pkg/FR-2018-08-15/pdf/201817625.pdf

been renewed periodically. Before the notice making
the AA program permanent, it had been scheduled to
expire in August 2019.
Although AAs are allowed to issue fully favorable
OTR decisions, they have not done so for the first ten
months of Fiscal Year 2018. Many AAs were diverted from their usual duties so they could help address
SSA’s backlog of cases that needed decisions written
after hearings. With the hearing and decision-writing
backlogs decreasing, SSA has said that it plans to
move some support staff away from decision-writing
and back to their regular jobs.

The AA program began in 1995. It was originally
designed as a two-year temporary program, but has

Is SSA Properly Withholding SSI Underpayments?
The Social Security Administration’s (SSA’s) Office
of the Inspector General (OIG) recently studied the
extent to which SSA properly withholds Supplemental Security Income (SSI) underpayments to collect outstanding overpayments. A-07-17-50182. To
recover an outstanding SSI overpayment, SSA can
withhold the entire prior-month underpayment due a
recipient up to the balance of the overpayment. SSA
defines underpayments that are due for months before
the month SSA identifies them as prior-month underpayments. SSA, however, cannot withhold an underpayment if it has been less than 60 days since it notified the recipient about the overpayment or if there is
an outstanding request for waiver or reconsideration
of the overpayment.

The OIG found that SSA does not always follow its
own rules for withholding, largely because employees
do not take the necessary manual steps. According to
the OIG’s estimate, had SSA followed its policy in
the approximately 125,000 prior-month underpayments paid to SSI recipients during calendar years
2015 and 2016, it could have recovered an additional
$44 million in outstanding overpayments sooner than
it would through other collection methods.

Denied Claimants Unlikely to Find Work
What happens to claimants who are denied disability benefits? Researchers at Mathematica tracked claimants over 50 who were insured for SSDI benefits but who were rejected at the initial level of review. Few
of those were able to find employment. The numbers were even lower for those who were found unable to
perform their past work, but then denied at Step 5 of the Sequential Evaluation. https://www.cbpp.org/
blog/denied-disability-applicants-fare-badly-in-the-labor-market.
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SSA Adds Five New Compassionate Allowance Conditions
Effective August 20, 2018, SSA added five new conditions to the list of compassionate allowances (CAL) conditions, bringing the total number of CAL conditions to 233. The five new CAL conditions are:
Fibrolamellar Cancer (POMS DI 23022.163);
Megacystis Microcolon Intestinal Hypoperistalsis Syndrome (POMS DI 23022.233);
Megalencephaly-Capillary Malformation Syndrome (POMS DI 23022.234);
Superficial Siderosis of the Central Nervous System (POMS DI 23022.337); and
Tetrasomy 18p (POMS DI 23022.343).
The complete list of CAL conditions is available at POMS DI 23022.080 and at https://www.ssa.gov/
compassionateallowances/.
SSA uses CAL conditions to quickly identify diseases and other medical conditions that, by definition, meet
Social Security’s standards for disability benefits. The CAL initiative helps SSA reduce waiting times to reach
a disability determination for individuals with the most serious disabilities. The Compassionate Allowances
program identifies claims where the applicant’s disease or condition clearly meets Social Security’s statutory
standard for disability. SSA uses the same rules to evaluate CAL conditions when evaluating both Social Security Disability Insurance (SSDI) or Supplemental Security Income (SSI) programs.
Commissioner Berryhill recently sent out a message to SSA staff celebrating the 10 th anniversary of the Compassionate Allowance program. She noted that, “to date, over 500,000 people with serious disabilities have
been approved through this fast-track, policy-compliant disability process.”

Contact Us!
Advocates can contact the DAP Support attorneys at:
Louise Tarantino: (800) 635-0355, (518) 462-6831, ltarantino@empirejustice.org
Kate Callery: (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org
Ann Biddle: (347) 592-2214, abiddle@qls.ls-nyc.org
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Old SSRs Rescinded; New SSRs Issued
The Social Security Administration (SSA) has been
cleaning house. In the July 2018 edition of this newsletter, we reported on the rescission of Social Security
Ruling (SSR) 05-02p on Unsuccessful Work Attempts. SSRs 96-3p and 96-4p, dealing with pain and
symptoms were also rescinded as duplicative of SSR
16-03p -- Evaluation of Symptoms in Disability
Claims.
SSRs 18-01p & 18-02p
And now there are more. On October 2, 2018, SSA
rescinded SSR 83-20 “Titles II and XVI: Onset of
Disability” and replaced it with SSR 18-01p “Titles II
and XVI: Determining the Established Onset Date
(EOD) in Disability Claims,” and SSR 18-02p “Titles
II and XVI: Determining the Established Onset Date
(EOD) in Blindness Claims.” According to SSA, the
new SSRs clarify how the EOD is determined in disability claims under titles II and XVI of the Act. Specifically, it addresses how the EOD is determined in
claims that involve traumatic, non-traumatic, and exacerbating and remitting impairments.
SSR 18-01p introduces new terminology to disability
onset determinations – EOD and POD. The Established Onset Date (EOD) is the earliest date the
claimant meets both the statutory definition of disability and the non-medical requirements for entitlement to benefits during the period covered by the application. The Potential Onset Date (POD) is the first
date the claimant met the non-medical requirements
for the period covered the application. The nonmedical requirements could be, for example, other
eligibility factors, such as having filed an application,
having sufficient QCs in Title II cases, or low enough
income and assets in Title XVI claims. The POD is
the earliest date SSA considers for the EOD because
“it affords the claimant the maximum possible benefits for the period covered by the application.”
Does this terminology represent a significant change?
SSR 83-20 defined the onset date of disability as the
first day an individual was disabled as defined in the
Act and the regulations, which has been interpreted as
meeting the disability standard. For Title II, the individual had to meet the disability standard as of the

Date Last Insured (DLI). SSR 83-20, however, made
clear that while important to the establishment of a
period of disability, expiration of the DLI was not
itself a consideration in determining when disability
first began. Does this now mean the EOD cannot predate the POD, and will that affect a claimant’s ability,
for example, to reopen a prior claim? SSR 18-01p
does acknowledge that an EOD can be determined to
be within a previously adjudicated period. If the rules
for reopening are met, reopening would be “at the
discretion of the adjudicator.”
Also apparently at the discretion of the adjudicator is
the determination of whether to call upon a medical
expert to help “infer” the onset date in cases with a
non-traumatic or exacerbating and remitting impairment. SSR 83-20 on the other hand provided that the
ALJ “should call on the services of a medical advisor
when onset must be inferred.” The old SSR also
mandated the adjudicator to secure additional evidence if the file indicated other evidence existed. The
new SSRs, while suggesting the adjudicator “may”
contact a source for additional evidence, imply that
the claimant should be encouraged to obtain the evidence.
SSR 83-20 covered determinations of onset in cases
involving blindness, as well as other impairments.
SSA has now issued SSR 18-02p, which contains
similar language to SSR 18-01p, differentiated as applicable for the requirements in claims based on
blindness. The SSRs became effective on the day
they were published – October 2, 2018.
Thanks to Linda Landry of the Disability Law Center
in Boston and Paul Ryther of Bloomfield for their
insights into these new SSRs.
SSR 18-3p
On the same day, SSA rescinded SSR 82-59 “Titles II
and XVI: Failure to Follow Prescribed Treatment”
and replaced it with SSR 18-3p “Failure to Follow
Prescribed Treatment.” SSR 82-59 set forth four
threshold conditions for finding a claimant failed to
(Continued on page 9)
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Old SSRs Rescinded; New SSRs Issued- Continued
(Continued from page 8)

follow prescribed treatment, the third of which was
whether “[t]reatment which is clearly expected to restore capacity to engage in any SGA (or gainful activity, as appropriate) has been prescribed by a treating
source.” The question of whether the treatment is
clearly expected to restore capacity to work is absent
from the three threshold conditions in SSR 18-3p:
Condition 1: The individual is otherwise
entitled to benefits based on disability or
eligible for blindness benefits under titles II
or XVI of the Act
Condition 2: There is evidence that an individual's own medical source(s) prescribed
treatment for the medically determinable
impairment(s) upon which the disability
finding is based
Condition 3: There is evidence that the individual did not follow the prescribed treatment.
If all three conditions are met, SSA will assess (1) whether the prescribed treatment, if
followed, would be expected to restore the
individual’s ability to engage in SGA, and/or
(2) whether the individual had good cause
for not following the prescribed treatment.
Note that unlike SSR 82-59, SSR 18-3p does
not require that the treatment is clearly expected to restore capacity. Query how this
change will be interpreted by SSA adjudicators?
SSR 82-59’s “justifiable cause” is now
“good cause.” The examples of good cause
in SSR 18-3p remain essentially similar: religious objections, cost (and demonstrated inability to pay or unavailability of insurance or
free coverage), incapacity to decide on treatment, medical disagreement about treatment,
demonstrated intense fear of surgery, prior
history of unsuccessful treatment, and high
risk of loss of life or limb. A new ground for
good cause in SSR 18-3p is risk of addiction
to opioid medication.

As before, SSA will assess failure to follow prescribed treatment only if the claimant is otherwise
found eligible for benefits based on disability or
blindness. The SSR details how the assessment is applied throughout the sequential evaluation, as well as
in Continuing Disability Reviews (CDRs), child and
blindness claims, reopening determinations, and
claims involving drug and alcohol addiction (DAA)
cross-referencing SSR 13-2p. As in that SSR and
elsewhere, SSR 18-3p cautions that prescribed treatment does not include lifestyle modifications such as
dieting, exercise, or smoking cessation. Also the
treatment must be prescribed by a treating source, not
a consultative examiner or medical expert.
SSR 18-3p goes into effect on October 29, 2018. As
with SSRs 18-01p & 18-02p, SSA anticipates that
Federal courts reviewing claims on appeal will use
the rulings in effect at the time the decision was issued. If the claim is remanded by the court after the
effective dates of the new rulings, however, the new
ruling will be applied to the entire period in issue.
SSR 82-53
SSA rescinded SSR 82-53: “Titles II and XVI: Basic
Disability Evaluation Guides” effective August 29,
2018. According to SSA, the Ruling was both duplicative and outdated. It provided definitions of
“disability” and “blindness” already defined in the
Social Security Act and implementing regulations.
And it included policy regarding “expired State plans
that excluded newly eligible Supplemental Security
Income (SSI) recipients… because those plans were
rolled over as SSI benefits more than forty years
ago”; guidance on the “comparable severity” disability standard for children that was repealed under the
Personal Responsibility and Work Opportunity Reconciliation Act of 1996; and the special standard of
“engaging in gainful activity” for determining widows’ disability after 1991 that was removed by the
Omnibus Budget Reconciliation Act of 1990.

(Continued on page 10)
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Is Recon Returning?
Some of us have been
around long enough to remember when the Social
Security Administration’s
(SSA’s) reconsideration step
applied in New York in disability claims. We not so
fondly recall it as the
“rubber stamp” step. Since
1999, NYS has been one of ten states in SSA’s Disability Redesign Prototype, which tested the elimination of the reconsideration stage in disability claims.
SSA has proposed reinstituting reconsideration in
those ten states, including New York, as of January
2019, on page 25 of its FY 2019 Congressional
Budget Justification.
Many have objected to reinstituting this additional
appeal stage, especially at a time when claimants already wait inordinate lengths of time for decision.

Lisa Ekman, Director of Government Affairs of
NOSSCR offered compelling oral and written testimony in July to the House Ways and Means Social
Security Subcommittee on this and other bad ideas of
SSA. Others, including Community Legal Services
(CLS) in Philadelphia and the Empire Justice Center,
submitted written testimony as well.
The Subcommittee listened! Following its hearing, it
sent a letter to SSA Acting Commissioner Berryhill
recommending reconsideration NOT be reinstituted.
In September all the Democratic congress members
from the Prototype states sent a similar letter, as did
ten Senators from the affected states, including Senators Schumer and Gillibrand. Although there have
been some rumors that SSA may have pushed the
pause button, there has been no official response
from Acting Commissioner Berryhill.

Old SSRs Rescinded; New SSRs Issued- Continued
(Continued from page 9)

More “Obsolete” SSRs Rescinded
On September 14, 2018, SSA rescinded ten SSRs
from the ‘60s to the ‘80s addressing representation
guidelines and representatives’ fees that SSA considers “redundant, outdated, or obsolete.” The rescinded
SSRs are primarily ones in which SSA adopted federal court opinions as reflecting SSA policy. According
to SSA, they “address due process rights to counsel;
fees for representational services; and judicial review
of representative fees, [and] the information provided
therein either reflects well-established legal principles and is already reflected clearly in the Social Security Act or regulations, or has since been clarified
in our regulations and subregulatory guidance.”
The SSRs that are no more include: SSR 62-47-Representation of Claimant by Counsel--Fees for Services; SSR 65-33c--Section 206.--Representation of

Claimant--Fee for Services--Violation; SSR 66-19c-Sections 205(b) and (g) and 206(a).--Judicial Review
--Attorney's Fee Fixed by Administration; SSR 6754c--Section 206.--Representation of Claimant-Fixing amount of Attorneys's [sic] Fees-Administrative and Court Proceedings; SSR 68-47c-Section 206(a).--Representation of Claimant-Attorney's Fees--Authority to Regulate and Approve
Amount; SSR 71-23c--Section 206.--Representation
of Claimant--Fair and Impartial Hearing; SSR 72-14c
--Section 206(a) (42 U.S.C. 406(a)).--Representation
of Claimant--Determination of Attorney's Fees-Administrative Proceedings; SSR 72-31c--Section
206(a) and (b) (42 U.S.C. 406(a) and (b)).-Representation of Claimant Favorable Award of Benefits to Claimant--Determination of Attorney's Fee;
SSR 82-19c--Sections 205(b), (g), and (h) and 206(a)
(42 U.S.C. 405(b), (g), and (h) and 406 (a)) Judicial
Review--Attorney's Fee Fixed by Administration-Constitutionality; SSR 86-10c--Section 206(a) of the
Social Security Act (42 U.S.C. 406(a)) Judicial Re-
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New POMS on Duplicate Evidence Transmitted
On September 19, 2019, SSA issued POMS DI
20503.003 regarding duplicate evidence. The POMS
were effective upon the transmission date.
Disability advocates, including NOSSCR, had emphasized to SSA that the agency needed to better define the term “duplicate” to assist claimants and representatives in determining what information needed
to be submitted. In addition, with SSA planning to
deploy “de-duplication” software that would flag duplicate evidence, it is important that the programmers
have a good idea of what evidence would qualify as a
duplicate. For example, if a hospital discharge summary appears both in hospital records and in a primary care provider’s records, it should not be flagged as
a duplicate or removed from the file because
“familiarity with the file as a whole” is one of the
factors SSA uses to weigh the opinions of medical
sources. Knowing that the primary care provider was
aware of the hospitalization helps SSA adjudicators
to give the primary care provider’s opinion due
weight.
Before the new POMS was issued, SSA only defined
duplicative evidence in the prefatory matter to its final rule on submission of evidence in disability
claims (80 Fed. Reg. 14828, March 20, 2015), often
called the “all-evidence rule.” It said duplicative evidence was “an exact duplicate of a document in the
record, and not simply the substance of what is in the
record.”
The new POMS define duplicate evidence as “any
material that is submitted by the same medical or non
-medical source and is an exact copy of evidence already in the record. By exact copy, we mean an accurate reproduction of the original evidence by a mechanical, photographic, electronic, or other equivalent process or technique that does not result in substantive differences due to reproduction, pagination,
or transmission (e.g., page number, electronically
placed headers, and format).” The examples of duplicate evidence provided in the POMS are:


An exact copy of evidence previously submitted
by a source that is submitted again by the same
source, but has different pagination or fax information, such as a cover or transmittal page.



An exact copy of evidence previously submitted
by the same medical source, with new, but nonsubstantive marks, such as stains, blots, holes or
tears.



An exact copy of clinical or laboratory test results
or radiology reports (e.g., blood tests or x-rays)
previously submitted by the same medical source,
resubmitted with new, more recent treatment
notes. In this example, the laboratory test results
or radiology reports would be duplicate evidence,
but the new treatment notes would be nonduplicate evidence.



An exact copy of evidence by the same source
previously received through an electronic health
exchange, but the subsequent submission has different pagination, formatting, or headers for routing.

Evidence is not a duplicate when it is “Similar in substance, but not an exact copy; Distinct in substance
and format from other evidence in the record; or Submitted by a different medical or non-medical source.”
The examples of non-duplicate evidence provided in
the new POMS are:


Sets of laboratory test results marked, for example, as “initial” and “final” or “final-verified.”



An exact copy of medical records (e.g., blood
tests, x-rays, physical examinations) submitted by
different medical sources, clinics, facilities, or
centers.



An exact copy of previously submitted evidence,
but with the addition of a handwritten treatment
note.



Evidence resubmitted by a different source with a
cover page (e.g., by an appointed representative
to list evidence, make disclosures pursuant to 20
C.F.R. §§404.1740(b)(5) and 416.1540(b)(5), or
provide updates or clarifications to previouslysubmitted evidence or information).

(Continued on page 12)
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New POMS on Duplicate Evidence Transmitted- Continued
(Continued from page 11)

The new POMS require duplicate evidence to have
been submitted by “the same” source. 20 C.F.R. §
404.1502 defines a medical source as “an individual
who is licensed as a healthcare worker by a State and
working within the scope of practice permitted under
State or Federal law, or an individual who is certified
by a State as a speech-language pathologist or a
school psychologist and acting within the scope of
practice permitted under State or Federal law.” The
same section defines nonmedical sources as “a source
of evidence who is not a medical source. This includes, but is not limited to: (1) You [the claimant];
(2) Educational personnel (for example, school teachers, counselors, early intervention team members,
developmental center workers, and daycare center
workers); (3) Public and private social welfare agency personnel; and (4) Family members, caregivers,
friends, neighbors, employers, and clergy.” Representatives are different from these categories in many
ways, and typically gather rather than generate evidence, but they are not explicitly excluded from being a source.
In the event that representatives do submit evidence
that already exists in the file, however, the new
POMS suggest it should not be considered a duplicate: “When one source submits an exact copy of evidence from another source that is already in the record, the evidence is non-duplicate evidence.”

The new POMS also introduces a third category of
evidence: composite evidence, defined as “duplicate
and non-duplicate evidence together in the same submission (e.g., when a medical source submits exact
copies of records that the source previously submitted
and includes new records from a subsequent visit).”
In this scenario, “the new records from the subsequent visit are non-duplicate evidence, but the exact
copies of records that were previously submitted are
duplicate evidence…. When possible, we will retain
only the non-duplicate evidence. If it is not possible
to separate the duplicate evidence from the nonduplicate evidence, we retain the submission in its
entirety.”
The new POMS ends with a note that “Field Office
technicians will continue to accept submitted evidence and store it in the Disability Folder for further
review and determination.”
Thanks to NOSSCR for this analysis of the new
POMS and its continuing monitoring of SSA’s efforts
to flesh out its policies on duplicate evidence and its
procurement process for de-duplicating software.
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COURT DECISIONS
Second Circuit Rules on SGA
The Court of Appeals recently remanded the claim of
a permanently intellectually disabled claimant whose
benefits had been terminated back in 2003. Adelman
v. Berryhill, 2018 WL 3763254 (2d Cir. Aug. 8,
2018). The Social Security Administration (SSA) had
claimed in 2003 that Jed Adelman had been performing substantial gainful activity (SGA) since 2002, and
was thus no longer eligible for Childhood Disability
Benefits based on his father’s account. It also charged
him with a $16,000 overpayment based on alleged
SGA performed at the State University of New York
with the services of a job coach and under the auspices of what was then called VESID (Vocational and
Educational Services for Individuals with Disabilities), now ACCES-VR.
Jed Adelman, with the assistance of his parents who
intervened in the case, repeatedly insisted he was not
overpaid, and remained disabled and entitled to ongoing benefits. Over the next decade, Adelman and his
parents, usually acting pro se, argued at four administrative hearings and two Appeals Council reviews
that the Commissioner had never demonstrated he
could perform SGA without substantial accommodations. He continued, for example, to need a job coach.
None of the ALJs nor the Appeals Council ever considered the import of 20 C.F.R. § 404.1573(c),
providing that work performed under “special conditions that take into account [the claimant’s] impairment may not constitute SGA.” In its final decision in
2014, the Appeals Council again concluded that
Adelman had been overpaid and the overpayment
should not be waived. It did not fully address
Adelman’s claim that he was employed in a special
program, nor that he because he had never engaged in
SGA, he remained eligible for ongoing benefits.
The District Court granted Adelman’s first request for
relief, finding he had not engaged in SGA between
February 2002 and April 2003, and was thus not
overpaid. It agreed with Adelman’s oft repeated argu-

ment that his work was performed under special conditions. The court, however, did not address
Adelman’s other claims, including his assertion that
he was entitled to ongoing benefits.
The Adelmans appealed to the Second Circuit, arguing that the District Court should have ordered the
Commissioner to reinstate Adelman’s benefits retroactively and going forward until the Commissioner
met her burden of proving why the benefits should
end. They obtained the able assistance of Attorney
Carolyn Kubitschek. While the Commissioner did not
challenge the District Court’s ruling as to the overpayment, she argued the Court of Appeals lacked
subject matter jurisdiction as to ongoing eligibility
because Adelman had not administratively exhausted
his claim for these benefits. She also argued that even
if the claim were remanded, it would be Adelman’s
burden to reestablish his entitlement.
The Second Circuit reviewed its exhaustion jurisprudence and concluded that Adelman had indeed satisfied his exhaustion requirement by repeatedly arguing
to SSA that he remained entitled to benefits. According to the court, to require Adelman to have filed a
new application while his appeals were pending, assuming the application would be premised on the
same argument the Commissioner was repeatedly
ignoring, would subject a permanently intellectually
disabled person to a “Sisyphean process.” It also
agreed that Adelman’s request for interim benefits
was collateral to his claims. It found there was no valid decision by the Commissioner explaining why
Adelman’s benefits should have ended in or before
March 2003. And it held that on remand, it would be
the Commissioner’s burden to demonstrate his entitlement ended.
Congratulations to Carolyn Kutibschek of Lansner &
Kubitschek in New York City for helping to bring
this long saga to a close.
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Judicial Conference Recommends Initials in Social Security Opinions
Most cases appealed to U.S. District Court result in
published decisions, if not in the official federal reporters, at least on Westlaw, Lexis, or otherwise
available on-line. These decisions generally include
sensitive personal information about claimants’ medical and psychiatric conditions and their personal circumstances. Although the administrative records in
these cases are not available via remote access, they
can be accessed at the courthouse. See Federal Rules
of Civil Procedures, Rule 5.2, Privacy Protections.
Such records can be sealed pursuant to local court
rules, but the process can be cumbersome.
The Judicial Conference of the United States Committee on Court Administration and Case Management recently considered this issue. In a memorandum to chief justices and clerks of federal district and
circuit courts published on May 1, 2018, it noted that
federal rules of criminal and civil procedure already

require the redaction of certain identifiable information, such as Social Security numbers, full names
of minor children, and dates of birth. While certain
documents related to Social Security and immigration
cases are not available electronically, the dockets and
orders in these cases are.
As the most efficient means of improving privacy
protections in Social Security and immigration cases,
the Committee encouraged courts to adopt a local
practice of using only the first name and last initial of
non-governmental parties in opinions on such cases.
Each court is allowed to choose whether to accept the
committee’s suggestion, and has to decide whether it
will create a new local rule about titling cases in the
way the memo suggests.

NYLAG Files Class Action on SSI Resource Issue
The New York Legal Assistance Group (NYLAG)
filed a class action against the Social Security Administration (SSA) challenging an administrative
practice that regularly results in the loss of benefits to
eligible Supplemental Security Income (SSI) recipients. The case is Ershtyn v. Berryhill, 1:18- cv04872, filed in the Eastern District of New York on
August 27, 2018.
The complaint alleges that SSA wrongfully terminates or reduces plaintiffs’ SSI benefits when SSA
incorrectly counts a recipient’s early deposited benefits as a “resource” available to the recipient. SSI
benefits are generally paid on the first of the month
by direct deposit into a recipient’s bank account.
Four times a year, when the first of the month falls on
a weekend or a holiday, SSI benefits are paid a day or
two early. In those months, SSA mistakenly treats
countless recipients’ benefits as a resource for the
coming month—even though federal law and SSA
policies prohibit them from doing so. In some circumstances, this can lead to SSA incorrectly suspending benefits or asserting that beneficiaries have
been overpaid.

The class is described as “current and future recipients of Supplemental Security Income whose benefits
have been or will be terminated or recouped, or
threatened to be terminated or recouped, due to alleged excess resources resulting from SSA’s unlawful counting of Early Deposited Benefits as an available resource.”
Individuals who believe they or their clients have
been affected can contact NYLAG attorney Michelle
Spadafore at 212-613-5024.
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WEB NEWS
2018 SSA Redbook Issued
The Social Security Red Book is a free guide to employment supports for recipients of
Social Security disability benefits, Supplemental Security Income, or both. It explains
work incentives, how working can affect benefits, where to find local services, and
more. https://www.ssa.gov/redbook/

Practice Tip for Joint Bank Account Problems
Justice In Aging has put out a practice tip for dealing with bank account issues for SSI recipients. There are several reasons why an SSI recipient may be named on a bank account that belongs to someone else, and generally
that bank account should not count as a resource for the SSI recipient. For example, an SSI recipient caring for
a grandchild may be named on the bank account where monies for the child are deposited. An SSI recipient may
be the representative payee for another person receiving Social Security benefits. Or an SSI recipient may be
named on a bank account of a friend or family member as a matter of convenience. Having SSI recipients on
these accounts is a positive benefit for the family members and friends who need help to maintain their independence and ensure they can meet basic needs. However, problems can occur when ownership of a bank account is not clear to the Social Security Administration (SSA), which can lead SSA to stop SSI benefits due to
excess resources.
https://ncler.acl.gov/pdf/SSI%20Benefits%20and%20Ownership%20of%20Joint%20Bank%20Accounts.pdf?
eType=EmailBlastContent&eId=a8859f37-ffce-4277-8462-b4169e2a6268

Updated MAGI Guide Published
The National Health Law Program released an updated version of The Advocate's Guide to MAGI. Since it was
first published in October, 2013, NHeLP's MAGI Guide has been a leading resource on Modified Adjusted
Gross Income methodologies used to determine financial eligibility for multiple insurance affordability programs, including most Medicaid categories, the Children's Health Insurance Program (CHIP), as well as Premium Tax Credits and Cost Sharing Reductions for health plans purchased through the Affordable Care Act
(ACA) Marketplaces. The 2018 update addresses changes to MAGI under the Republican tax plan enacted last
year, as well as recently passed legislation affecting MAGI-based calculations. http://www.wnylc.com/health/
entry/195/

Crime Victim’s Legal Help Website Launched
New York State is trying to make it easier for attorneys
providing civil legal services to connect with crime victims with the pilot of a new, interactive website. The
online feature, called the New York Crime Victims Legal Network, is designed to facilitate the process by suggesting legal contacts for victims based on the service
they are seeking. The project is in a pilot phase now in Erie, Niagara and, Genesee counties, but is expected to
expand to the rest of the state outside New York City by the end of next year. https://crimevictimshelpny.org/
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BULLETIN BOARD
This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court
and the United States Court of Appeals for the Second Circuit. These summaries, as well as summaries of earlier
decisions, are also available at www.empirejustice.org.
We will continue to write more detailed articles about significant decisions as they are issued by these and other
Courts, but we hope that this list will help advocates gain an overview of the body of recent judicial decisions that are
important in our judicial circuit.

SUPREME COURT DECISIONS
Astrue v. Capato, ex rel. B.N.C., 132 S.Ct. 2021 (2012)

Sims v. Apfel, 120 S. Ct. 2080 (2000)

A unanimous Supreme Court upheld SSA’s denial of survivors’ benefits to posthumously conceived twins because
their home state of Florida does not allow them to inherit
through intestate succession. The Court relied on Section
416(h) of the Social Security Act, which requires, inter
alia, that an applicant must be eligible to inherit the
insured’s personal property under state law in order to be
eligible for benefits. In rejecting Capato’s argument that
the children, conceived by in vitro fertilization after her
husband’s death, fit the definition of child in Section 416
(e), the Court deferred to SSA’s interpretation of the Act.

The Supreme Court held that a Social Security or SSI
claimant need not raise an issue before the Appeals Council in order to assert the issue in District Court. The Supreme Court explicitly limited its holding to failure to
“exhaust” an issue with the Appeals Council and left open
the possibility that one might be precluded from raising an
issue.

Barnhart v. Thomas, 124 S. Ct. 376 (2003)
The Supreme Court upheld SSA’s determination that it can
find a claimant not disabled at Step Four of the sequential
evaluation without investigation whether her past relevant
work actually exists in significant numbers in the national
economy. A unanimous Court deferred to the Commissioner’s interpretation that an ability to return to past relevant work can be the basis for a denial, even if the job is
now obsolete and the claimant could otherwise prevail at
Step Five (the “grids”). Adopted by SSA as AR 05-1c.
Barnhart v. Walton, 122 S. Ct. 1265 (2002)
The Supreme Court affirmed SSA’s policy of denying SSD
and SSI benefits to claimants who return to work and engage in substantial gainful activity (SGA) prior to adjudication of disability within 12 months of onset of disability.
The unanimous decision held that the 12-month durational
requirement applies to the inability to engage in SGA as
well as the underlying impairment itself.

Forney v. Apfel, 118 S. Ct. 1984 (1998)
The Supreme Court finally held that individual disability
claimants, like the government, can appeal from District
Court remand orders. In Sullivan v. Finkelstein, the Supreme Court held that remand orders under 42 U.S.C. 405
(g) can constitute final judgments which are appealable to
circuit courts. In that case the government was appealing
the remand order.
Shalala v. Schaefer, 113 S. Ct. 2625 (1993)
The Court unanimously held that a final judgment for purposes of an EAJA petition in a Social Security case involving a remand is a judgment “entered by a Court of law and
does not encompass decisions rendered by an administrative agency.” The Court, however, further complicated the
issue by distinguishing between 42 USC §405(g) sentence
four remands and sentence six remands.
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SECOND CIRCUIT DECISIONS
Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015)

Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013)

The Court of Appeals remanded for consideration of a
retrospective medical opinion from a treating physician
submitted to the Appeals Council, citing Perez v. Chater,
77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not
supported by substantial evidence in light of the new and
material medical opinion from the treating physician that
the plaintiff would likely miss four days of work per
month. Since the vocational expert had testified a claimant
who would be absent that frequently would be unable to
work, the physician’s opinion, if credited, would suffice to
support a determination of disability. The court also faulted the district court for identifying gaps in the treating physician’s knowledge of the plaintiff’s condition. Citing Burgess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court
reiterated it may not “affirm an administrative action on
grounds different from those considered by the agency.”

The Court held the failure to conduct a function-byfunction analysis at Step four of the Sequential Evaluation
is not a per se ground for remand. In affirming the decision of the district court, the Court ruled that despite the
requirement of Social Security Ruling (SSR) 96-8p, it was
joining other circuits in declining to adopt a per se rule that
the functions referred to in the SSR must be addressed
explicitly.

Greek v. Colvin, 802 F.3d 370 (2d Cir 2015)
The court remanded for clarification of the treating
source’s opinion, particularly as to the claimant’s ability to
perform postural activities. The doctor had also opined that
Mr. Greek would likely be absent from work more than
four days a month as a result of his impairments. Since a
vocational expert testified there were no jobs Mr. Greek
could perform if he had to miss four or more days of work
a month, the court found the ALJ’s error misapplication of
the factors in the treating physician regulations was not
harmless. "After all, SSA's regulations provide a very specific process for evaluating a treating physician's opinion
and instruct ALJs to give such opinions 'controlling
weight' in all but a limited range of circumstances. See 20
C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at
128." (Emphasis supplied.)
McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014)
The Court of Appeals for the Second Circuit found the
ALJ’s failure to incorporate all of the plaintiff’s nonexertional limitations explicitly into the residual functional
capacity (RCF) formulation or the hypothetical question
posed to the vocational expert (VE) was harmless error.
The court ruled that “an ALJ's hypothetical should explicitly incorporate any limitations in concentration, persistence,
and pace.” 758 F.3d at 152. But in this case, the evidence
demonstrated the plaintiff could engage in simple, routine
tasks, low stress tasks despite limits in concentration, persistence, and pace; the hypothetical thus implicitly incorporated those limitations. The court also held that the
ALJ’s decision was not internally inconsistent simply because he concluded that the same impairments he had
found severe at Step two were not ultimately disabling.

Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013)
The Court held the ALJ improperly substituted her own lay
opinion by rejecting the claimant’s contention that he has
fibromyalgia despite a diagnosis by his treating physician.
It found the ALJ misconstrued the treating physician’s
treatment notes. It criticized the ALJ for relying too heavily on the findings of a consultative examiner based on a
single examination. It also found the ALJ improperly substituted her own criteria for fibromyalgia. Citing the guidance from the American College of Rheumatology now
made part of SSR 12-2p, the Court remanded for further
proceedings, noting the required finding of tender points
was not documented in the records.
The Court also held the ALJ’s RFC determination was not
supported by substantial evidence. It found the opinion of
the consultative examiner upon which the ALJ relied was
“remarkably vague.” Finally, the court agreed the ALJ had
erred in relying on the Grids to deny the claim. Although it
upheld the ALJ’s determination that neither the claimant’s
pain or depression were significant, it concluded the ALJ
had not affirmatively determined whether the claimant’s
reaching limitations were negligible.
Talavera v. Astrue, 697 F.3d 145 (2d Cir. 2012)
The Court of Appeals held that for purposes of Listing
12.05, evidence of a claimant’s cognitive limitations as an
adult establishes a rebuttable presumption that those limitations arose before age 22. It also ruled that while IQ
scores in the range specified by the subparts of Listing
12.05 may be prima facie evidence that an applicant suffers from “significantly subaverage general intellectual
functioning,” the claimant has the burden of establishing
that she also suffers from qualifying deficits in adaptive
functioning. The court described deficits in adaptive functioning as the inability to cope with the challenges of ordinary everyday life.
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END NOTE
Is Your Work Expanding to Fit Your Time?
It may be hard for many of us to imagine we should
be busier, but efficiency experts say that taking on
more complex tasks can help us focus better and be
more productive. According to a recent article in the
New York Times, trouble focusing could mean your
work is not complex enough, or there isn’t enough of
it. When working on complex tasks, we have less
mental capacity to be distracted. Psychologist Mihaly
Csikszentmihalyi argues in his book “Flow: The Psychology of Optimal Experience” that we are most
likely to become totally immersed in our work when
it is challenging enough. We get bored, and thus distracted, when our skills exceed the demands of our
work. Taking on more - and more complex - projects
allows us to hyperfocus, and thus be more productive.

perts cite Parkinson’s Law – our workload expands to
fit the time available. One hour of undistracted work
can be the equivalent of a whole afternoon performing distracted chores.
The author suggests an exercise to determine if you
are busy enough. Over several days, assess roughly
how much time you spend on busywork and how
much trouble you have engaging in significant projects. Also reflect on your energy level. Busywork
may be an indication you need a rest. When tired,
you may gravitate toward the easier tasks. But if you
are still distracted, consider whether you need to take
on some harder projects.
And now get to work!

The NYT article invites us reflect on whether we have
enough to do. If not, we are more likely to succumb
to unproductive distractions. Without a serious deadline, it may be even harder to focus. Productivity ex-

