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Death of Borrower  

 
Two factors determine how the death of a borrower impacts a foreclosure action: 

 
• Timing of death 
 
• How title to the property is held 

Timing of Death 

 
If the Borrower dies before the foreclosure action is commenced:  
 
o It is well established that the dead cannot be sued and a foreclosure action commenced 

against a deceased borrower/defendant is a nullity. 
 
See Marte v. Graber, 867 N.Y.S.2d 71 (1st Dep’t 2008) (“The complaint should have been dismissed by the motion court as a 
nullity when the putative plaintiff, having filed a summons and complaint, discovered that the named defendant had died 
before the filing.”) 
 
o A plaintiff is unable to commence an action during the period between the death of a 

potential defendant and the appointment of a representative of the estate.  
 
See Jordan v. City of New York, 807 N.Y.S.2d 595 (Second Dep’t 2005) (“party may not commence a legal action or 
proceeding against a dead person, but must instead name the personal representative of the decedent's estate”) 
 
o Distilled from these concepts is the rule that no action may effectively be commenced 

against a deceased person subsequent to his or her death and prior to the appointment of 
a personal representative.  

 
See Arbalez v Chun Kuei Wu, 18 AD3d 583, 795 N.Y.S.2d 327 (2d Dep’t 2005); Laurenti v Teatom, 210 A.D.2d 300, 619 
N.Y.S.2d 754 (2d Dep’t 1994) 



Timing of Death 

If the Borrower dies before the foreclosure action is 
commenced (continued):  

 
o Plaintiffs frequently try to commence a foreclosure action against a decedent’s 

distributees (a/k/a next of kin, heirs, heirs-at-law) in place of petitioning the Surrogate’s  
Court for a representative to be appointed. Under the EPTL “distributees” are defined as 
“persons entitled to take or share in the property of a decedent under the statutes 
governing decent and distribution.” 
 

See EPTL § 1-2.5 

 
o Strictly speaking, this is permissible only if the decedent died without a Will (intestate) 

and so long as no deficiency judgment is sought against the estate. However, as a 
practical matter, even if the decedent died intestate it is frequently difficult for the 
Plaintiff to identify all of a decedent’s distributees and it is preferable to petition the 
Surrogate’s Court for a representative to be appointed for the decedent’s estate.   
 

See Financial Freedom Senior Funding Corp. v Rose, 883 N.Y.S.2d 546 (2d Dep’t 2009); Everhome Mtge. Co. v Sirignano, 40 
Misc. 3d 1223(A), 975 N.Y.S.2d 708 (Sup. Ct. Suffolk County 2013) 
 
 

 

Timing of Death 

 
If the borrower dies after the foreclosure action is commenced, 
but before judgment of foreclosure and sale is signed: 

 
o The deceased defendant must be substituted with either the legal representative of 

the estate pursuant to CPLR 1015 & 1021 if the decedent died with a Will or, 
alternatively, with all of the decedent’s distributees if the decedent died without a 
Will 
 

o Pursuant to SCPA §§ 1001-1002 plaintiff may petition the Surrogate’s Court, as a 
creditor of the decedent, for appointment of the Public Administrator as the 
representative of the estate. However, this is not required when the borrower died 
intestate and no deficiency judgment is sought against the decedent’s estate so long 
as the Plaintiff is proceeding against all of the decedent’s distributees. 
 

o Keep in mind that a mortgage is security for a debt and does not grant a borrower 
any ownership interest in land. Accordingly, upon the death of the borrower, his 
interest in the mortgage passes to his estate as personalty (not as real property).  

 
See EPTL § 13-1.1(a)(7); see also Matter of Estate of Caperonis, 408 N.Y.S.2d 231 (1978). 



Timing of Death 

 

If the borrower dies after judgment of foreclosure and sale is 
signed: 

 
• No substitution required 

 
• Judgment will be executed and binding on all persons claiming any 

interest under the mortgagor 
 

See Campbell v.Goldome Realty Credit Corp., 622 N.Y.S. 2d 161 (Fourth Dep’t 1994) 

 

No 90-Day Notice  
Required If Borrower Is Deceased 

 
A prerequisite to acceleration and foreclosure of a home loan mortgage in New 
York is the sending of a 90-day notice.  This mandate is a matter of statute (See 
RPAPL § 1304) and the notice must be sent to the “borrower”, although this 
term is not defined in RPAPL § 1304. 
 
Courts have held that the 90 notice of default requirement applies only to a 
borrower and not to a borrower’s estate, and thus foreclosing entities do not 
have to provide a notice of default pursuant to RPAPL § 1304 to a borrower’s 
estate after the death of the borrower.   

 
See, e.g., US Bank N.A. v Levine, 36 N.Y.S.3d 786 (Sup. Ct. Westchester County 2016); Bank of New York Mellon v Roman, 
2012 NY Slip Op 31687(U) (Sup. Ct. Queens County 2012). 
 

 

 



Eligibility for 3408 Settlement Conferences 

CPLR § 3408 requires mandatory settlement 
conferences “in any residential foreclosure action 
involving a home loan . . . in which the defendant is a 
resident of the property . . .” 
Defendant not required to be a “borrower” 

 
See Wells Fargo Bank Minnesota, N.A. v Fraiberg, 8726/2011 (Sup. Ct. Queens County 
December 23, 2013) (court rejected the plaintiff’s argument that this was no longer a 
“home loan” for purposes of 3408 because the borrower was deceased). 
 
But see Wells Fargo Bank, N.A. v. Balk, 50 Misc.3d 1205(A), 29 N.Y.S.3d 850 (Sup. Ct. 
Suffolk County 2015) (court denied motion to vacate a default filed by the executor of 
the borrower’s estate, noting that neither the RPAPL 1304 notice requirement nor the 
settlement conference procedures of CPLR 3408 apply to “non-borrower defendants”). 

 

Settlement Conferences for Reverse Mortgages 

CPLR § 3408 and RPAPL § 1304 amended in 2017 so 
that a reverse mortgage may qualify as a “home loan”  
Under revised CPLR § 3408(2)(i) (effective April 20, 
2017), mandatory settlement conferences do not apply 
to reverse mortgages unless: 

(A) the last surviving borrower's spouse, if any, is a resident of the 
property subject to foreclosure; or 
(B) the last surviving borrower's successor in interest, who, by 
bequest or through intestacy, owns, or has a claim to the ownership 
of the property subject to foreclosure, and who was a resident of such 
property at the time of the death of such last surviving borrower. 

 

 



Determining Ownership of the Property after 
the Death of the Borrower 

Ownership of property is determined by how title to the property was held at the 
time of the decedent’s death 
 
Three different kinds of tenancy:  

 
Tenancy in Common 
 
Joint Tenants with the Right of Survivorship 
 
Tenants by the Entirety (only available to married couples)  

 

Ownership of Property after the Death of the 
Borrower 

• Tenants in Common 
 
• Tenancy in common is presumed if the deed is silent on the type of tenancy created, unless the tenants 

are married in which case the presumption is a joint tenancy with the right of survivorship 
• Unless deed states otherwise, all tenants in common own title in equal shares  
• If title is held as tenant’s in common, a decedent’s interest in the property passes through the estate to 

the devisees named in the decedent’s Will, or alternatively, to the decedent’s distributees at the time of 
death 

 
• Joint Tenancy with the Right of Survivorship 

 
• 100% of ownership vests in the surviving co-tenant(s) at the time of death 

 
• Tenancy by the Entirety 

 
• This form of ownership may only be held by a husband and wife, and applies to all deeds taken 

by a husband and wife in which the kind of tenancy is silent. Under a tenancy by the entirety, 
each spouse owns 100% of the property, and upon the death of one spouse, the other spouse 
owns the property free and clear of any encumbrances that may have been caused by the other spouse. In New 
York, a tenancy by the entirety cannot be partitioned by third parties. 



Testacy vs. Intestacy 

 
Testacy – Probate Proceedings – Letters Testamentary: 

 
If a decedent has a valid Will, the decedent is said to die testate.  

 
• The executor/successor executor named in the decedent’s Will must offer the 

Will for probate in the Surrogate’s Court in the county in which the Decedent was 
domiciled at the time of his death. 
 

• All of the decedent’s distributees, irrespective of whether or not they are named 
in the Will as beneficiaries of the decedent’s estate, are entitled to notice that the 
decedent’s Will is being offered for probate.  
 

• After jurisdiction has been obtained over all of the interested parties and the 
executor nominated in the Will has been granted Letters Testamentary, the 
executor is charged with collecting and marshalling the decedent’s estate in 
accordance with the terms of the Decedent’s Will.  
 
 
 

 

Intestacy vs. Testacy 

 

Intestacy (Decedent died without a Will) – Administration Proceeding –  
Letters of Administration:  

 
• If a decedent died without leaving a valid Will, the decedent is said to have 

died intestate, and the decedent’s estate passes through intestacy to the 
decedent’s distributees.  

 
The distributees of a decedent’s estate are set by statute pursuant to EPTL 
§ 4-1.1 
 
Eligibility to serve as the administrator of a decedent’s estate is set by 
SCPA  § § 1001-1002 

 

 
 



Determining Who are the Decedent’s 
Distributees – EPTL  §4-1.1 

Persons Surviving the Borrower:  Distribution of the Borrower’s Estate:  

• Spouse but no children from either spouse • All to the surviving spouse  

• Spouse and children • $50,000 to the surviving spouse; balance divided 50/50 between 
surviving spouse and children 

• No spouse but children (or children’s issue) • All to children (or their issue) 

• No spouse, no children but parents • All divided equally between parents or all to the surviving parent  

• No spouse, no children, no parents but siblings (or sibling’s issue) • All to siblings or their issue, by representation  

• No spouse, no children, no parents, no siblings (or their issue) but 
one or more grandparents or issue of  grandparents(i.e. uncles, 
aunts, first cousins or first  cousins once removed) 

• 50% to paternal grandparent(s) or, if neither survives, to their issue, 
by representation and 50% to maternal grandparent(s) or, if neither 
survives, to their issue, by representation; provided, however, that if 
there are no grandparents or their issue on one side of the family, 
the entire estate goes to the grandparents on the other side or their 
issue  

 

• BUT if borrower survived ONLY by first cousins once removed (i.e. 
great-grandchildren of grandparents) 

• 50% to paternal first cousins once removed, per capita, and 50% to 
maternal first cousins once removed, per capita 

Determining the Distributees’ Interest 

 
The estate is distributed equally between distributees within the same class  
 
By default, distributees of a predeceased distributee of the decedent within 
the same class get their share by representation 
 

The predeceased  beneficiaries’ shares at the same generation are divided 
equally between all their children. 

 
 

 
 

 



Recap: Steps to be taken upon  
Death of the Borrower 

 
1. Review title to the real property, determine if the property passes through the 
decedent’s estate or if it transfers by operation of law. 
 
2. Review the note to determine which parties are responsible for the payment of 
the loan. 
 
3. Assess whether the borrower died testate (with a Will) or intestate (without a 
Will). 
 
4. Determine which persons need to be served with notice of the foreclosure or 
substituted as a party in the foreclosure action. 
 
5. Determine who are the beneficiaries of the borrower’s estate.   
 
 

Who is Eligible to Receive Letters of Administration 
 

 
o A distributee 

 
o A person or entity, who is not a distributee, with the 

written consent of all distributees 
 

o Public Administrator 
 

o Alleged creditor of the estate (rarely) 

 



Who is Not Eligible to Receive Letters 

 
1. A felon 
2. A non-domiciliary alien  
3. Infant  
4. Incompetent 
5. Someone who does not possess the qualifications of a fiduciary 
6. Unable to read and write – at the court’s discretion 
 
See SCPA §  707 

 

Garn St. Germain Act/Assumption of Residential 
Mortgage (12 USCS §1701j-3(d)) 

With respect to a real property loan secured by a lien on residential real 
property containing less than five dwelling units, including a lien on the 
stock allocated to a dwelling unit in a cooperative housing corporation or 
on a residential manufactured home, a lender may NOT exercise its option 
pursuant to a due-on-sale clause in certain circumstances, specifically:  

 
• A transfer by devise, descent or operation of law on the death of a joint 

tenant or tenant by the entirety. See 12 USCS §1701j-3(d)(3).  
 

• A transfer to a relative resulting from the death of a borrower. See 12 USCS 
§1701j-3(d)(5).  
 

• A transfer where the spouse or children of the borrower become an owner of 
the property. See 12 USCS §1701j-3(d)(6).  

 



 
Special Considerations for Distributees Receiving 

Government Benefits 

 
Social Security (SS), Social Security Disability (SSDI) and Medicare 

 
If a recipient of SS, SSDI and/or Medicare receives an inheritance, it will not 
affect his or her benefits. SS, SSDI and Medicare are not means tested 
programs and an inheritance will not effect benefits.  

 
Supplemental Security Income (SSI) and Medicare 

 
Recipients of SSI must report an inheritance,  within 10 days of the new month 
after the end of the month in which you receive the inheritance.   
 
In order to obtain SSI you can not have assets worth more than $2,000 if you 
are single, or $3,000 if you are married.  An inheritance which increases 
assets above these levels may impact SSI benefits.   
 
Medicaid has strict income and resource limits, so an inheritance can make a 
Medicaid recipient ineligible for Medicaid.  
 

 

Identifying Homeowners  
Who Need an Estate Plan 

Every homeowner who would like to control the disposition of their 
home after they are gone would benefit from implementing an estate 
plan. 
 
Identify how title to a property is held and ask how title would change if 
one or all of the record owners of the property were to pass away 

 
An estate plan is critical for any homeowner who holds title solely or as a tenants in 
common with other. 
 

Consider the possibility of transferring title to the home while the 
homeowner is still alive.  

 
Homeowners can transfer ownership of their interest in a property into a trust or to 
a family member while simultaneously preserving a life estate for themselves 
thereby ensuring that a homeowner’s fundamental interest in their home is 
preserved for the duration of their lifetime while simultaneously ensuring a smooth 
transition of the home to the homeowner’s desired beneficiaries.  
 

 
 
 



Questions 
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Marte v. Graber

Supreme Court of New York, Appellate Division, First Department

November 13, 2008, Decided; November 13, 2008, Entered

402200/05, 29852985A

Reporter
58 A.D.3d 1 *; 867 N.Y.S.2d 71 **; 2008 N.Y. App. Div. LEXIS 8375 ***; 2008 NY Slip Op 8552 ****

 [****1]  Amin Marte, Respondent, v Sandra Graber, as 
Voluntary Administrator of the Estate of Herman Graber, 
Deceased, Appellant.

Subsequent History: As Amended March 3, 2009.

Prior History: Appeal from orders of the Supreme 
Court, New York County (Barbara R. Kapnick, J.), 
entered April 3, 2007 and August 14, 2007. The first 
order granted plaintiff's motion to amend the summons 
and substitute the voluntary administrator for the 
deceased defendant, and denied defendant's motion to 
dismiss the complaint. The second order, upon 
reargument, adhered to the prior order. 

Marte v Graber, 2007 NY Slip Op 30493(U), appeal 
dismissed. 

Marte v Graber, 2007 NY Slip Op 32506(U), reversed. 

Marte v. Graber, 17 Misc 3d 1139A, 856 NYS2d 24, 
2007 N.Y. Misc. LEXIS 8094 (2007)

Core Terms

summons, nullity, substitution

Case Summary

Procedural Posture

Plaintiff client sued an attorney who had died three 
months before the suit was filed. The Supreme Court, 
New York County, New York, granted the client's motion 
pursuant to CPLR 305(c) and 1021 to amend the 
summons and substitute defendant, a voluntary 
administrator, for the attorney. The trial court denied the 
administrator's motion to dismiss the complaint. The 

administrator appealed.

Overview

The client filed a summons and complaint alleging legal 
malpractice by the deceased attorney. The appellate 
court held that the action was a nullity from its inception 
because a decedent could not be sued. Since the 
summons and complaint were filed after the attorney 
died, the client had not properly commenced an action 
against the attorney, who was never a party in the 
proceeding. Thus, there was no party for whom 
substitution could be effected pursuant to CPLR 
1015(a). Likewise, the client's attempt to amend the 
summons pursuant to CPLR 305(c) was made in error; 
as process was never served on the attorney, there was 
no summons to be amended.

Outcome
The order granting the client's motion to amend the 
summons and substitute the administrator for the 
deceased attorney, and denying the administrator's 
motion to dismiss the complaint, were reversed.

LexisNexis® Headnotes

Civil Procedure > ... > Capacity of 
Parties > Representative Capacity > Executors

HN1[ ]  Representative Capacity, Executors
A party may not commence a legal action or proceeding 
against a dead person, but must instead name the 
personal representative of the decedent's estate.

Civil Procedure > Parties > Substitution > Death of 
Party

12
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HN2[ ]  Substitution, Death of Party
All orders rendered after the death of a defendant, even 
in a properly commenced action, are void until an order 
granting substitution. CPLR 1015(a).

Civil Procedure > Parties > Substitution > Death of 
Party

HN3[ ]  Substitution, Death of Party
An action must be pending for the correct application of 
CPLR 1015(a), which provides that if a party dies and 
the claim for or against him is not thereby extinguished 
the court shall order substitution of the proper parties.

Civil Procedure > Parties > Substitution > Motions 
for Substitution

HN4[ ]  Substitution, Motions for Substitution
CPLR 1021 provides that a motion for substitution may 
be made by the successors or representatives of a party 
or by any party. The term "party" plainly indicates that 
an action has already been properly commenced and is 
pending and thus the court may effect substitution.

Civil Procedure > ... > Service of Process > Service 
of Summons > Content & Form

Civil Procedure > ... > Pleadings > Service of 
Process > General Overview

HN5[ ]  Service of Summons, Content & Form
A motion to amend the summons pursuant to CPLR 
305(c) is generally used to correct an irregularity, for 
example where a plaintiff is made aware of a mistake in 
the defendant's name or the wrong name or wrong form 
is used. But it is axiomatic that a motion for leave to 
amend follows service of process.

Headnotes/Syllabus

Headnotes

Parties -- Death of Party -- Action "Commenced" 
after Named Defendant's Death -- Improper 
Substitution 

An action "commenced" by the filing of a summons and 

complaint three months after the death of the only 
named defendant should have been dismissed as a 
nullity from its inception. A party cannot commence a 
legal action or proceeding against a dead person, but 
must instead name the personal representative of the 
decedent's estate. Consequently, Supreme Court erred 
in continuing to adjudicate a nullity by granting plaintiff's 
application for an extension of the statutory 120-day 
period for service to allow plaintiff to ascertain the 
identity of the deceased defendant's personal 
representative. The motion court compounded its error 
by granting plaintiff's motion pursuant to CPLR 1021 to 
substitute the deceased defendant's wife as the 
personal representative of the estate. CPLR 1021 
provides that the court may effect substitution of a 
"party" only after an action has already been properly 
commenced and is pending. Here, there was no "party" 
for whom substitution could be effected pursuant to 
CPLR 1015 (a). In addition, since process was never 
served on the deceased defendant, the motion court 
should not have granted plaintiff's motion to amend the 
summons pursuant to CPLR 305 (c). 

Counsel:  [***1] Ronald Cohen, New York City, for 
appellant. 

David M. Goldberg, Amenia, for respondent. 

Judges: Eugene Nardelli, J.P., Milton L. Williams, John 
W. Sweeny, Jr., James M. Catterson, JJ. Opinion by 
Catterson, J. All concur.

Opinion by: James M. Catterson

Opinion

 [*2]  [**72] 

CATTERSON, J.

Because there simply is no precedent nor any support in 
New York's Civil Practice Law and Rules for a court 
obtaining jurisdiction over an action "commenced" three 
months after the death of the individual named as the 
sole defendant, we find that the order appealed from is 
a [****2]  nullity. The complaint should have been 
dismissed by the motion court as a nullity when the 
putative plaintiff, having filed a summons and complaint, 
discovered that the named defendant had died before 
the  [***2] filing. 

 [*3] In or around July 2005, Amin Marte, incarcerated 

58 A.D.3d 1, *1; 867 N.Y.S.2d 71, **71; 2008 N.Y. App. Div. LEXIS 8375, ***8375; 2008 NY Slip Op 8552, ****1

13

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4TXG-D1X0-TXFV-T1Y1-00000-00&context=&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-849B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4TXG-D1X0-TXFV-T1Y1-00000-00&context=&link=LNHNREFclscc3
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-849B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4TXG-D1X0-TXFV-T1Y1-00000-00&context=&link=LNHNREFclscc4
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-849J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4TXG-D1X0-TXFV-T1Y1-00000-00&context=&link=LNHNREFclscc5
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-846C-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-846C-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-849J-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-849J-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-849B-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-846C-00000-00&context=


Page 3 of 4

and acting pro se, filed an unsigned, undated summons 
and complaint alleging legal malpractice by attorney 
Herman Graber. Thereafter, Marte discovered that 
Graber had died on April 2, 2005, approximately three 
months before the filing of the summons and complaint. 
Thus the action from its inception was a nullity since it is 
well established that the dead cannot be sued. (See 
Jordan v. City of New York, 23 AD3d 436, 437, 807 
NYS2d 595, 597 [2d Dept 2005]HN1[ ]  ["party may 
not commence a legal action or proceeding against a 
dead person, but must instead name the personal 
representative of the decedent's estate"]; see also 
Arbelaez v. Chun Kuei Wu, 18 AD3d 583, 795 NYS2d 
327 [2nd Dept 2005]; Laurenti v. Teatom, 210 AD2d 
300, 301, 619 NYS2d 754, 755 [2nd Dept 1994] *   

Marte, however, moved by order to show cause for what 
he termed a "stay" in order to ascertain the identity of 
Graber's personal representative. The court, apparently 
interpreting this as an application for an extension of the 
statutory 120-day period for service, issued an ex parte 
order extending Marte's time to serve. Subsequently, it 
issued a second ex parte order extending the time for 
service through July 2006. Thus, the court adjudicated a 
nullity apparently unaware that time was not the 
problem in a case where the only named defendant 
could never be served with the summons and complaint, 
however long the plaintiff was given to do so. 

Arguably, it is not clear from the record if the court was 
informed in Marte's application that Herman Graber had 
died prior to the filing of the summons and [**73]  
complaint as well as prior to service. However, even if 
the court at that point believed that the summons and 
complaint had been filed while Graber was alive, it, 
nevertheless, would have been in error issuing any 
order at all since HN2[ ] all orders rendered after the 
death of a defendant, even in a properly commenced 
action, are void until  [***4] an order granting 
substitution. (See CPLR 1015 [a]; see also Silvagnoli v. 
Consolidated Edison Empls. Mut. Aid Socy., 112 AD2d 
819, 492 NYS2d 619 [1st Dept. 1985] [the death of a 
party divests a court of jurisdiction to conduct 
proceedings in an action until a proper substitution has 
been made].) 

* It is important to acknowledge that at common law virtually all
causes of action abated with the death of a party. (See e.g. 
Demuth v. Griffin, 253 A.D.399, 2 NYS2d 2 [1st Dept. 1938].) 
That was the law in New York until September 1, 1935, after 
the Legislature enacted a series  [***3] of statutes to 
ameliorate the harsh effect of the common law.

In any event, on June 7, 2006, Marte, now represented 
by an attorney, moved pursuant to CPLR 1021 to 
substitute Herman [*4]  Graber's wife, Sandra, who had 
been appointed personal representative of the estate. 
He also moved for leave to amend the summons 
pursuant to CPLR 305 (c). He attached the proposed 
amended summons to the motion together with a 
verified [****3]  amended complaint as of right alleging 
breach of contract rather than legal malpractice, 
presumably to avoid any statute of limitations 
objections. 

The motion court continued to adjudicate the nullity by 
granting the motion, and thus ignoring the requirement 
of CPLR 1015 (a) that HN3[ ] an action be pending for 
the correct application of that provision. CPLR 1015 (a) 
provides that "[i]f a party dies and the claim for or 
against him is not thereby extinguished the court shall 
order substitution of the proper parties" (emphasis 
 [***5] added). Moreover,HN4[ ]  CPLR 1021 provides 
that "[a] motion for substitution may be made by the 
successors or representatives of a party or by any party" 
(emphasis added). The term "party" plainly indicates 
that an action has already been properly commenced 
and is pending and thus the court may effect 
substitution. 

In this case, since the summons and complaint were 
filed after the death of Herman Graber, Marte had not 
properly commenced an action against Graber, and so 
Graber was never a party in the proceeding captioned 
Amin Marte v Herman I. Graber (index No. 402200/05). 
Thus, there was no party for whom substitution could be 
effected pursuant to CPLR 1015 (a). 

Likewise, Marte's attempt to HN5[ ] amend the 
summons pursuant to CPLR 305 (c) was made in error. 
That provision is generally used to correct an 
irregularity, for example where a plaintiff is made aware 
of a mistake in the defendant's name or the wrong name 
or wrong form is used. But it is axiomatic that a motion 
for leave to amend follows service of process. (See 
Louden v. Rockefeller Ctr. N., 249 AD2d 25, 670 NYS2d 
850 [1st Dept 1998]; Ingenito v. Grumman Corp., 192 
AD2d 509, 596 NYS2d 83 [2d Dept 1993]; see also 
Stuyvesant v. Weil, 167 NY 421, 60 NE 738, 32 Civ. 
Proc. R. 127 [1901]  [***6] In this case, of course, 
process was never served on Herman Graber (nor are 
we aware of any method for serving with process those 
who have moved beyond the vale). Thus, effectively 
there was no summons for amendment. 

Subsequently, Sandra Graber filed a notice of appeal 

58 A.D.3d 1, *3; 867 N.Y.S.2d 71, **72; 2008 N.Y. App. Div. LEXIS 8375, ***2; 2008 NY Slip Op 8552, ****2
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and a motion to reargue which the plaintiff opposed. The 
motion court granted reargument but ignored Sandra 
Graber's contention that the proceeding was a nullity 
from its inception. Incomprehensibly so, since the 
court's decision entered August 14, 2007,  [*5] bearing 
the caption of Amin Marte v Sandra Graber, clearly 
reflected the fact that Herman Graber had died on April 
2, 2005, and that the only summons and complaint filed 
in this case had been filed on July 6, 2005. 

 [**74] The motion court committed further error by 
acknowledging in its decision that while the initial 
summons and complaint had been filed but not served, 
the "filed" amended summons and complaint 
"appear[ed]" to have been served by substituted 
service. (2007 NY Slip Op 32506[U], *8.) In reality, they 
were merely annexed to plaintiff's motion and not filed 
with the County Clerk. (See CPLR 304; Matter of 
Gershel v Porr, 89 NY2d 327, 675 NE2d 836, 653 
NYS2d 82 [1996]; see also Chiacchia & Fleming v. 
Guerra, 309 AD2d 1213, 765 NYS2d 134 [4th Dept 
2003],  [***7] lv denied 2 NY3d 704, 811 NE2d 36, 778 
NYS2d 774 [2004] [plaintiff's failure to obtain new index 
number could not be corrected nunc pro tunc because 
there was no action pending].) Perhaps, had Marte 
abandoned his initial action, and properly filed a 
summons and complaint by purchasing a new index 
number and naming Sandra Graber, the personal 
representative of Herman Graber, as defendant, the 
matter before us would not be the nullity it is. 

Accordingly, the order of the Supreme Court, New York 
County (Barbara R. Kapnick, [****4]  J.), entered August 
14, 2007, which, upon reargument, adhered to a prior 
order, same court and Justice, entered April 3, 2007, 
granting plaintiff's motion to amend the summons and 
substitute the voluntary administrator for the deceased 
defendant, and denying defendant's motion to dismiss 
the complaint, should be reversed, on the law, without 
costs, and the plaintiff's amended summons and 
complaint dismissed as a nullity. The appeal from the 
April 3 order should be dismissed, without costs, as 
superseded by the appeal from the August 14 order. 

Nardelli, J.P., Williams and Sweeny, JJ., concur. 

Order, Supreme Court, New York County, entered 
August 14, 2007,  [***8] reversed, on the law, without 
costs, and plaintiff's amended summons and complaint 
dismissed. Appeal from the order, same court, entered 
April 3, 2007, dismissed, without costs, as superseded 
by the appeal from the August 14, 2007 order.  

End of Document

58 A.D.3d 1, *4; 867 N.Y.S.2d 71, **73; 2008 N.Y. App. Div. LEXIS 8375, ***6; 2008 NY Slip Op 8552, ****3

15

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-846B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-5BG0-003V-B1MP-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-5BG0-003V-B1MP-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-5BG0-003V-B1MP-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49NR-W5N0-0039-4324-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49NR-W5N0-0039-4324-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49NR-W5N0-0039-4324-00000-00&context=


   Caution
As of: July 10, 2017 1:52 PM Z

Jordan v. City of New York

Supreme Court of New York, Appellate Division, Second Department

November 14, 2005, Decided

2005-00123 

Reporter
23 A.D.3d 436 *; 807 N.Y.S.2d 595 **; 2005 N.Y. App. Div. LEXIS 13011 ***; 2005 NY Slip Op 8684 ****
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Defendant, Constantinos Vassilaras, Respondent, and 
John Hendricks et al., Appellants. (Index No. 32573/02)

Core Terms

cross claim, special use, purportedly, summary 
judgment, public sidewalk, purported, abutting, 
commence, decedent, injuries, sidewalk, nullity

Case Summary

Procedural Posture
Defendant property owners appealed an order from the 
Supreme Court, Kings County (New York), which denied 
their motion for summary judgment dismissal of a 
personal injury complaint by plaintiff pedestrian, arising 
from a trip and fall. The trial court also denied summary 
judgment to the owners for dismissal of a cross-claim 
against them by another defendant.

Overview

The pedestrian filed her personal injury action as a 
result of injuries sustained while walking on the public 
sidewalk that abutted the property of the owners. The 
trial court denied summary judgment to the owners as to 
the complaint and a cross-claim filed against them by 
another defendant. On appeal, the court noted that one 
property owner was deceased. It held that an order 
against the deceased property owner was a nullity 
because he died prior to the commencement of the 
action and no representative of his estate was 
appointed at that time. Further, there was no 
substitution by a legal representative, as required by 
N.Y. C.P.L.R. 1015(a). Accordingly, he could not 
appeal, nor could claims have been entertained against 

him under N.Y. Est. Powers & Trusts Law 11-3.1. The 
surviving owner established her entitlement to judgment 
as a matter of law, as she showed that neither she nor 
any of her tenants created the condition complained of 
on the sidewalk, nor did they make a special use of the 
sidewalk abutting her property as a driveway for delivery 
trucks. The pedestrian's opposition was pure 
speculation, which was insufficient to raise a triable 
issue of fact.

Outcome
The court dismissed that part of the appeal taken by the 
deceased property owner, vacated the order denying a 
motion purportedly made by the decedent, and 
dismissed claims asserted against the decedent. The 
court reversed the order that denied summary judgment 
to the surviving owner. As to her, the court granted 
summary judgment and dismissed the claims and cross-
claims against her, and it severed the remainder of the 
action.

LexisNexis® Headnotes

Civil Procedure > Parties > Substitution > Death of 
Party

HN1[ ]  Substitution, Death of Party
A party may not commence a legal action or proceeding 
against a dead person, but must instead name the 
personal representative of the decedent's estate. Nor 
can a party enter a personal judgment against a 
decedent. N.Y. Est. Powers & Trusts Law § 11-3.1.

Real Property Law > Torts > General Overview

Torts > ... > Duties of Care > Duty Off 
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Premises > Sidewalks & Streets

HN2[ ]  Real Property Law, Torts
Absent the existence of a statute or ordinance imposing 
liability, an abutting landowner may not be held liable to 
a passerby on a public sidewalk for injuries resulting 
from defects in that public sidewalk unless she either 
created the defect or caused it to occur because of 
some special use.

Headnotes/Syllabus

Headnotes

Parties--Death of Party.--Order appealed from, insofar 
as it purported to affect decedent, was nullity--decedent 
died before action was commenced and no 
representative of his estate had been appointed at time 
plaintiff purportedly commenced action against him; in 
addition, no substitution by legal representative took 
place as required by CPLR 1015 (a)--party may not 
commence legal action or proceeding against dead 
person, but must instead name personal representative 
of decedent's estate; nor can party enter personal 
judgment against decedent. 

Negligence--Sidewalks.--Absent statute or ordinance 
imposing liability, defendant was not liable, as abutting 
landowner, to passerby on public sidewalk for injuries 
resulting from defects in that public sidewalk unless she 
created defect or caused it to occur because of some 
special use--neither defendant nor her tenants created 
condition complained of, or made special use of 
sidewalk abutting property as driveway for delivery 
trucks; mere fact that defendant's commercial tenant 
used sidewalk to gain access to nearby basement door 
was insufficient to establish existence of special use. 

Counsel: Caulfield Law Office (Carol R. Finocchio, New 
York, N.Y. [Marianne T. Byrne] of counsel), for 
appellants.

Jacoby & Meyers, Newburgh, N.Y. (Finkelstein & 
Partners [George A. Kohl II] of counsel), for plaintiff-
respondent.  

Judges: ROBERT W. SCHMIDT, J.P., FRED T. 
SANTUCCI, GABRIEL M. KRAUSMAN, JOSEPH 
COVELLO, JJ. SCHMIDT, J.P., SANTUCCI, 
KRAUSMAN and COVELLO, JJ., concur.  

Opinion

 [*436]  [**596] In an action to recover damages for 
personal injuries, the defendants John Hendricks and 
Helen Hendricks appeal from so much of an order of the 
Supreme Court, Kings County (Solomon, J.), dated 
November 12, 2004, as denied those branches of their 
motion which were for summary judgment dismissing 
the complaint and the cross claim of the defendant 
Constantinos Vassilaras insofar as asserted against 
them. 

Ordered that the appeal purportedly taken by the 
defendant John Hendricks is dismissed on the ground 
that the order is a nullity as against that defendant, as 
that defendant died [***2]  before the commencement of 
this action, the portion of the order which denied that 
branch of the motion purportedly made by the deceased 
defendant is vacated, and the complaint and the cross 
claim of the defendant Constantinos Vassilaras insofar 
as asserted against the defendant John Hendricks is 
dismissed; and it is further, 

Ordered that the order is reversed insofar as appealed 
from by the defendant Helen Hendricks, on the law, 
those branches of the motion which were for summary 
judgment dismissing the complaint and the cross claim 
of the defendant Constantinos Vassilaras insofar as 
asserted against that defendant are granted, the 
complaint and the cross claim of the defendant 
Constantinos Vassilaras insofar as asserted against the 
defendant Helen Hendricks are dismissed, and the 
action is severed against the defendants City of New 
York and Constantinos Vassilaras; and it is further, 

 [****2] Ordered that one bill of costs is awarded to the 
defendant Helen Hendricks. 

 [*437]   Although John Hendricks was named as a party 
defendant in the instant [**597]  action, he died before 
the action was commenced and no representative of his 
estate had been appointed at the time the plaintiff 
purportedly commenced [***3]  this action against him. In 
addition, no substitution by a legal representative took 
place as required by CPLR 1015 (a). HN1[ ] A party 
may not commence a legal action or proceeding against 
a dead person, but must instead name the personal 
representative of the decedent's estate. Nor can a party 
enter a personal judgment against a decedent (see 
EPTL 11-3.1; 100 W. 72nd St. Assoc. v Murphy, 144 
Misc. 2d 1036, 1040, 545 NYS2d 901 [1989]; see also 
Dime Sav. Bank of N.Y. v Luna, 302 AD2d 558, 755 

23 A.D.3d 436, *436; 807 N.Y.S.2d 595, **595; 2005 N.Y. App. Div. LEXIS 13011, ***13011; 2005 NY Slip Op 
8684, ****1
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NYS2d 300 [2003]; Laurenti v Teatom, 210 AD2d 300, 
301, 619 NYS2d 754 [1994]). Under these 
circumstances, the order appealed from, insofar as it 
purports to affect the defendant John Hendricks, was a 
nullity and this Court has no jurisdiction to hear and 
determine that purported appeal (see Campbell v Dutton 
Stor. Distrib. Co., 240 AD2d 690, 691, 660 NYS2d 34 
[1997]; Halperin v Waldbaum's Supermarket, 236 AD2d 
514, 515, 653 NYS2d 686 [1997]; Bossert v Ford Motor 
Co., 140 AD2d 480, 480-481, 528 NYS2d 592 [1988]). 

With respect to the cause of action asserted against the 
defendant Helen Hendricks (hereinafter Hendricks), 
HN2[ ] absent the existence of a statute or ordinance 
imposing [***4]  liability (see e.g. Administrative Code of 
City of New York § 7-210), she may not be held liable, 
as an abutting landowner, to a passerby on a public 
sidewalk for injuries resulting from defects in that public 
sidewalk unless she either created the defect or caused 
it to occur because of some special use (see Zektser v 
City of New York, 18 AD3d 869, 796 NYS2d 656 [2005]; 
Guzov v Manor Lodge Holding Corp., 13 AD3d 482, 
483, 787 NYS2d 84 [2004]). Hendricks established her 
entitlement to judgment as a matter of law by proof that 
neither she nor any of her tenants created the condition 
complained of, or made a special use of the sidewalk 
abutting her property as a driveway for delivery trucks 
(see generally Kaufman v Silver, 90 NY2d 204, 207-
208, 681 NE2d 417, 659 NYS2d 250 [1997]; Balsam v 
Delma Eng'g. Corp., 139 AD2d 292, 298-299, 532 
NYS2d 105 [1988]; cf. Vyadro v City of New York, 2 
AD3d 519, 520-521, 767 NYS2d 871 [2003]; Dos 
Santos v Peixoto, 293 AD2d 566, 742 NYS2d 66 [2002]; 
Peretich v City of New York, 263 AD2d 410, 411, 693 
NYS2d 576 [1999]). The plaintiff's opposition constituted 
nothing but speculation, and was thus insufficient to 
raise a triable issue of fact (see Guzov v Manor Lodge 
Holding Corp., supra).  [***5] Contrary to the plaintiff's 
contention, the mere fact that Hendricks's commercial 
tenant used the sidewalk to gain access to a nearby 
basement door was insufficient to establish the 
existence of a special use (see Tyree v Seneca Ctr.-
Home Attendant Program, 260 AD2d 297, 689 NYS2d 
61 [1999]; cf. Yee v Chang Xin Food Mkt., 302 AD2d 
518, 755 NYS2d 262 [2003]). 

In light of the foregoing, we do not reach the parties' 
other  [*438]  contentions. Schmidt, J.P., Santucci, 
Krausman and Covello, JJ., concur.   

End of Document
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Arbelaez v. Chun Kuei Wu

Supreme Court of New York, Appellate Division, Second Department

February 22, 2005, Argued ; May 16, 2005, Decided

2004-05138 

Reporter
18 A.D.3d 583 *; 795 N.Y.S.2d 327 **; 2005 N.Y. App. Div. LEXIS 5293 ***

Guillermo Arbelaez, Appellant, v. Chun Kuei Wu et al., 
Defendants. Allstate Insurance Company, Nonparty 
Respondent. (Index No. 3189/01)

Core Terms

appointment, commencement of the action, personal 
representative, statute of limitations, personal injury 
damages, action to recover, defend the action, cross 
motion, inter alia, purportedly, expired, nullity, hired

Case Summary

Procedural Posture
Plaintiff injured party appealed from an order of the 
Supreme Court, Kings County (New York), which denied 
his motion to appoint a temporary representative of 
defendant decedent and granted non-party respondent 
insurer's motion to dismiss the complaint as to the 
decedent. Plaintiff had filed a personal injury action 
against the decedent and others.

Overview

Plaintiff was injured in a 1998 auto accident, filed suit in 
2001 and purportedly served the decedent by "nail and 
mail." However, the decedent had died in late 1999. 
Nonetheless, the insurer filed an answer on the 
decedent's behalf. No personal representative was ever 
appointed and plaintiff did not petition the surrogate's 
court for appointment of a personal representative. 
Then, in 2004, plaintiff moved for appointment of a 
temporary personal representative. The insurer filed a 
cross-motion to dismiss, which was granted. The court 
affirmed. Plaintiff could not commence an action against 
the decedent between the time of his death and the 
appointment of a representative of the estate. Thus, the 

action against the decedent was a nullity. Further, by 
the time plaintiff sought appointment of a representative, 
the 18-month tolling period in N.Y. C.P.L.R. 210(b) had 
expired, as had the statute of limitations. The answer 
filed by the insurer did not confer jurisdiction over the 
decedent's estate. Dismissal was not inequitable 
because plaintiff learned of the decedent's death within 
the statute of limitations and could have timely sought 
appointment of a representative.

Outcome
The trial court's order was affirmed.

LexisNexis® Headnotes

Civil 
Procedure > ... > Pleadings > Complaints > General 
Overview

Estate, Gift & Trust Law > Estate 
Administration > Claims Against Estates > General 
Overview

HN1[ ]  Pleadings, Complaints
A plaintiff is unable to commence an action during the 
period between the death of a potential defendant and 
the appointment of a representative of the estate.

Headnotes/Syllabus

Headnotes

 [***1] Parties--Death of Party.--Action against defendant 
was nullity, since he had died before it was commenced, 
and time within which to commence action against 
representative of defendant's estate (see CPLR 210 [b]) 
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had expired--fact that attorney hired by defendant's 
insurer to defend action answered complaint, 
purportedly on defendant's behalf, without raising 
jurisdictional defense, did not confer jurisdiction over 
defendant's estate; by time plaintiff sought appointment 
of representative of estate, period of limitation within 
which to gain jurisdiction over estate had run.

Counsel: Eric H. Green, New York, N.Y. (Elliot Pasik of 
counsel), for appellant.

Leahey & Johnson, P.C., New York, N.Y. (Peter James 
Johnson, Jr., and James P. Tenney of counsel), for 
nonparty-respondent.

Judges: DAVID S. RITTER, J.P., DANIEL F. LUCIANO, 
WILLIAM F. MASTRO, PETER B. SKELOS, JJ. 
RITTER, J.P., LUCIANO, MASTRO and SKELOS, JJ., 
concur.

Opinion

 [*583]  [**328]   In an action to recover damages for 
personal injuries, the plaintiff appeals from an order of 
the Supreme Court, Kings County (Barasch, J.), dated 
May 14, 2004, which denied his motion, inter alia, to 
appoint a temporary representative of the estate of the 
defendant Albert G. Foster, and granted the cross 
motion of Allstate Insurance Company to dismiss the 
complaint insofar as asserted against Foster.

Ordered that the order is affirmed, with costs.

On January 26, 2001, the plaintiff commenced this 
action to recover damages for personal injuries he 
sustained in an automobile accident which occurred on 
December 1, 1998. The plaintiff purportedly served the 
defendant Albert G. Foster by so-called "nail and 
mail" [***2]  service. However, Foster had died on 
December 16, 1999, prior to the commencement of the 
action. Correspondence in the record establishes that 
by July 20, 2001, the plaintiff learned of Foster's death 
from the attorney retained by Allstate Insurance 
Company (hereinafter Allstate), Foster's insurance 
carrier, to represent him.

Thereafter, the attorney hired by Allstate submitted an 
answer to the complaint, apparently as a condition to 
the plaintiff stipulating to vacate a default judgment 
which the plaintiff had obtained against Foster. No 
personal representative of Foster's estate was ever 
appointed, and the plaintiff never petitioned the 
Surrogate's Court, pursuant to SCPA 1002, for the 

appointment of the Public Administrator as the personal 
representative of the estate. 

 [*584]  In February 2004 the plaintiff moved, inter alia, to 
appoint a representative of Foster's estate to defend the 
action. Allstate cross-moved to dismiss the action 
insofar as asserted against him, contending that the 
action against Foster was a nullity, since he had died 
before it was commenced, [**329]  and the time within 
which to commence an action against a representative 
of Foster's estate--a [***3]  total of 4 1/2 years with the 
18-month toll provided by CPLR 210 [b], had expired.

In the order on appeal, the Supreme Court denied the 
motion, granted the cross motion, and dismissed the 
complaint insofar as asserted against Foster. We affirm.

HN1[ ] "[A] plaintiff is unable to commence an action 
during the period between the death of a potential 
defendant and the appointment of a representative of 
the estate" (Laurenti v Teatom, 210 AD2d 300, 301, 619 
NYS2d 754 [1994]). Therefore the action, insofar as 
asserted against Foster, was a nullity. The fact that the 
attorney hired by Allstate to defend the action answered 
the complaint, purportedly on Foster's behalf, without 
raising a jurisdictional defense, did not confer 
jurisdiction over Foster's estate (id.). By the time the 
plaintiff sought the appointment of a representative of 
Foster's estate, the period of limitation within which to 
gain jurisdiction over the estate had run.

Moreover, we reject the plaintiff's contention that it is 
inequitable to dismiss the complaint based on the 
statute of limitations. The record clearly establishes that 
the plaintiff was aware of Foster's death for almost two 
years before [***4]  the statute of limitations expired but 
failed to seek "[t]he remedy for a plaintiff who faces the 
running of the Statute of Limitations under these 
circumstances [which] is to petition the Surrogate's 
Court pursuant to SCPA 1002 for the appointment of the 
Public Administrator as the personal representative of 
the estate" (id. at 301). Accordingly, Allstate was not 
estopped from relying on the bar of the statute of 
limitations, and the complaint was properly dismissed 
insofar as asserted against Foster (see Matre v Erie 
County Pub. Admn'r, 283 AD2d 1025, 724 NYS2d 248 
[2001]; Public Serv. Mut. Ins. Co. v Joyce, 182 AD2d 
535, 582 NYS2d 1016 [1992]).

The plaintiff's remaining contentions are without merit. 
Ritter, J.P., Luciano, Mastro and Skelos, JJ., concur.

End of Document

18 A.D.3d 583, *583; 795 N.Y.S.2d 327, **327; 2005 N.Y. App. Div. LEXIS 5293, ***1
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Laurenti v. Teatom

Supreme Court of New York, Appellate Division, Second Department

October 28, 1994, Submitted ; December 12, 1994, Decided 

93-04537

Reporter
210 A.D.2d 300 *; 619 N.Y.S.2d 754 **; 1994 N.Y. App. Div. LEXIS 12591 ***

Anthony Laurenti et al., Respondents, v. Doris Teatom 
et al., Appellants.

Prior History:  [***1]   In an action to recover damages 
for personal injuries, etc., the defendants appeal from 
an order of the Supreme Court, Suffolk County 
(Tanenbaum, J.), dated December 15, 1992, which 
denied their motion for summary judgment dismissing 
the complaint as barred by the Statute of Limitations 
and granted the plaintiffs' cross motion for summary 
judgment on the issue of liability.  

Core Terms

defendants', appointed, personal representative, 
insurance carrier, expired, commencement of the action, 
motion to dismiss, no dispute, plaintiffs', expedient, 
carrier, toll

Case Summary

Procedural Posture
Defendant estate of deceased tortfeasor appealed from 
the order of the Supreme Court, Suffolk County (New 
York), which denied its motion for summary judgment 
dismissing plaintiff accident victims' complaint as barred 
by the statute of limitations and granted the victims' 
cross motion for summary judgment on the issue of 
liability.

Overview

The victims' automobile was struck from behind by a car 
driven by the tortfeasor and owned by his mother. The 
mother died three months after the accident. Because 
no personal representative had been appointed for the 
mother's estate and they were unable to locate the 

driver, the victims obtained an order permitting 
expedient service pursuant to N.Y. C.P.L.R. 308(5) on 
the mother's insurance carrier and served the carrier 
more than three years after the accident and after the 
18-month toll allowed by N.Y. C.P.L.R. 210(b). The 
court reversed the judgment of the trial court, holding 
that the complaint should have been dismissed as 
barred by the statute of limitations, as service of the 
pleadings on the mother's insurance carrier did not 
confer jurisdiction over the estate. The court held that 
the remedy for a plaintiff facing the expiration of the 
limitations period under the particular circumstances 
was to petition the surrogate's court pursuant to N.Y. 
Surr. Ct. Proc. Act Law § 1002 for the appointment of 
the public administrator as the personal representative 
of the estate. Not having done so, the limitations period 
had expired, and the action was time-barred.

Outcome
The court reversed the judgment of the trial court 
dismissing defendant's motion to dismiss the complaint.

LexisNexis® Headnotes

Estate, Gift & Trust Law > ... > Probate > Personal 
Representatives > General Overview

Governments > Legislation > Statute of 
Limitations > General Overview

Estate, Gift & Trust Law > Estate 
Administration > Intestate 
Succession > Administrators

Estate, Gift & Trust Law > Estate Planning > Powers 
of Attorney > General Overview

HN1[ ]  Probate, Personal Representatives
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The remedy for a plaintiff who faces the running of the 
statute of limitations during the time between an 
defendant's death and the appointment of a personal 
representative of defendant's estate is to petition the 
Surrogate's Court pursuant to N.Y. Surr. Ct. Proc. Act 
Law § 1002 for the appointment of the public 
administrator as the personal representative of the 
estate.

Counsel: Arlene Zalayet, Mineola, N.Y. (Robert T. Baer 
and Robert A. Schultz on the brief), for appellants.  

Judges: O'Brien, J. P., Joy, Friedmann and Krausman, 
JJ., concur.  

Opinion

 [**755]  [*300]   Ordered that the order is reversed, on 
the law, with costs, the defendants' motion is granted, 
the plaintiffs' cross motion is denied, and the complaint 
is dismissed. 

This action involves an automobile accident in which the 
plaintiffs' automobile was struck from behind by a car 
driven by the defendant John Teatom III and owned by 
his mother, the defendant Doris Teatom.  The accident 
occurred on May 31, 1987, and Doris Teatom died in 
August 1987.  The plaintiffs discovered that no personal 
representative had been appointed for Doris Teatom's 
estate, and they were unable to locate John Teatom III 
in order to serve him personally.  [***2]  The plaintiffs 
obtained an order permitting expedient service pursuant 
to CPLR 308 (5) on Doris Teatom's insurance carrier 
and served the carrier on July 26, 1990. 

There is no dispute that, with the 18-month toll provided 
in CPLR 210 (b), the Statute of Limitations as to Doris 
Teatom  [*301]  expired on November 30, 1991, after the 
carrier was served (see, Glamm v Allen, 57 NY2d 87, 
95). We disagree with the defendants' contention that a 
court does not have the authority to issue an order for 
expedient service where a defendant dies prior to 
commencement of the action (see, e.g., Mitchell v 
Mastroianni, 154 Misc 2d 448). We nevertheless 
conclude that the court erred in denying the defendants' 
motion to dismiss the complaint as barred by the Statute 
of Limitations. 

There is no dispute that no personal representative of 
Doris Teatom's estate was ever appointed, and the 
Statute of Limitations had expired when the defendants 
moved to dismiss the complaint.  Since a plaintiff is 

unable to commence an action during the period 
between the death of a potential defendant and the 
appointment of a representative of the estate, service of 
the pleadings on Doris Teatom's insurance [***3]  carrier 
pursuant to CPLR 308 (5) did not confer jurisdiction over 
her estate.  HN1[ ] The remedy for a plaintiff who 
faces the running of the Statute of Limitations under 
these circumstances is to petition the Surrogate's Court 
pursuant to SCPA 1002 for the appointment of the 
Public Administrator as the personal representative 
 [**756]  of the estate (see generally, 1 Weinstein-Korn-
Miller, NY Civ Prac, P 210.04; see also, 100 W. 72nd St. 
Assocs. v Murphy, 144 Misc 2d 1036; Stephens v 
Victory Mem. Hosp., 142 Misc 2d 61). 

As jurisdiction was not obtained over Doris Teatom 
within the Statute of Limitations period applicable to her, 
John Teatom III was not precluded by his status as a 
codefendant united in interest with Doris Teatom from 
raising this defense (cf., CPLR 203 [b] [1]).  The Statute 
of Limitations as to him expired three years from the 
date of the accident, and service upon the insurance 
carrier in July 1990 was therefore untimely.  The 
plaintiffs could not take advantage of the 60-day toll of 
the Statute of Limitations pursuant to CPLR 203 (b) (5) 
by delivering the summons to the Queens County Clerk 
in May 1990 as the evidence established that John 
Teatom III did [***4]  not live, work, or do business in 
Queens County, nor did the cause of action arise there 
(see, e.g., Maldonado v Long Is. Jewish Med. Ctr., 156 
AD2d 431). Accordingly, the complaint is dismissed as 
to both defendants. 

In view of our determination, we need not reach the 
defendants' remaining contention. 

O'Brien, J. P., Joy, Friedmann and Krausman, JJ., 
concur.  

End of Document

210 A.D.2d 300, *300; 619 N.Y.S.2d 754, **754; 1994 N.Y. App. Div. LEXIS 12591, ***1
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NY CLS EPTL § 1-2.5 

§ 1-2.5. Distributee

 A distributee is a person entitled to take or share in the property of a decedent under the statutes governing descent and

distribution.
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Financial Freedom Senior Funding Corp. v. Rose

Supreme Court of New York, Appellate Division, Second Department

July 7, 2009, Decided

2007-09600

Reporter
64 A.D.3d 539 *; 883 N.Y.S.2d 546 **; 2009 N.Y. App. Div. LEXIS 5650 ***; 2009 NY Slip Op 5745 ****

 [****1]  Financial Freedom Senior Funding Corporation, 
Appellant, v Steven Rose et al., Respondents, et al., 
Defendants. (Index No. 13771/06)

Core Terms

now-deceased, mortgagor, discovery, join, summary 
judgment motion, incompetence, completion, modified, 
renewal, heir

Headnotes/Syllabus

Headnotes

Mortgages--Foreclosure.--In action to foreclose 
mortgage, there was no need to join estate of now-
deceased mortgagor, father of respondents, as it 
appeared that he died intestate and complaint did not 
seek deficiency judgment; however, court properly 
denied summary judgment to plaintiff; respondents 
alleged that now-deceased mortgagor was incompetent 
when he executed subject loan, and that plaintiff knew 
or should have known of incompetence, which, if both 
facts were proven, would constitute basis to void 
transaction. 

Counsel:  [***1] Rosicki, Rosicki & Associates, P.C., 
Plainview, N.Y. (Edward Rugino of counsel), for 
appellant.

David A. Smith (Geisler & Gabriele, LLP, Port Jefferson, 
N.Y. [Lori A. Marano] of counsel), for respondent Steven 
Rose, as heir to the estate of Jack Rose.

Judges: ROBERT A. SPOLZINO, J.P., ANITA R. 
FLORIO, JOSEPH COVELLO, RANDALL T. ENG, JJ. 
SPOLZINO, J.P., FLORIO, COVELLO and ENG, JJ., 

concur.

Opinion

 [*539]   [**547]  In an action to foreclose a mortgage, the 
plaintiff appeals, as limited by its brief, from stated 
portions of an order of the Supreme Court, Queens 
County (Rosengarten, J.), dated April 2, 2007, which, 
inter alia, denied its motion for summary judgment on 
the issue of liability against the defendants Steven 
Rose, as heir to the estate of Jack Rose, and Debra 
Rosenberg, as heir to the estate of Jack Rose, and 
directed the plaintiff to join the estate of the now-
deceased mortgagor, Jack Rose.

Ordered that the order is modified, on the law, by 
deleting the provision thereof directing the plaintiff to join 
the estate of the now-deceased mortgagor, Jack Rose, 
and adding thereto a provision that the denial of the 
plaintiff's motion for summary judgment is without 
prejudice to renewal upon completion  [***2] of 
discovery; as so modified, the order is affirmed insofar 
as appealed from, without costs or disbursements.

There was no need to join the estate of the now-
deceased mortgagor, the father of the respondents 
Steven Rose and Debra Rosenberg, as it appears that 
he died intestate and the complaint does not seek a 
deficiency judgment (see Countrywide Home Loans, 
Inc. v Keys, 27 AD3d 247, 811 NYS2d 362 [2006]; 
Winter v Kram, 3 AD2d 175, 159 NYS2d 417 [1957]).

However, the Supreme Court properly denied summary 
judgment to the plaintiff, although the motion should 
have been denied without prejudice to renewal upon 
completion of discovery. The respondents alleged that 
the now-deceased mortgagor was incompetent when he 
executed the subject loan, and that the plaintiff knew or 
should have known of the incompetence, which, if both 
facts are proven, would constitute a basis to void this 
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transaction (see Ortelere v Teachers' Retirement Bd. of 
City of N.Y., 25 NY2d 196, 250 NE2d 460, 303 NYS2d 
362 [1969]; Matter of Loretta I., 34 AD3d 480, 824 
NYS2d 372 [2006]; see generally Peterson v Spartan 
Indus., 33 NY2d 463, 465-466, 310 NE2d 513, 354 
NYS2d 905 [1974]; Matter of People v Jaguar Sales, 
 [*540] LLC, 61 AD3d 872, 876 NYS2d 884 [2009]; 
Benfeld v Fleming Props, LLC, 38 AD3d 814, 831 
NYS2d 338 [2007]; Ying Jun Chen v Lei Shi, 19 AD3d 
407, 796 NYS2d 126 [2005]). Since the respondent 
Steven Rose set out a sufficient basis for  [***3] his 
inability to include medical evidence as to the 
decedent's mental capacity in his opposition papers, 
further discovery was warranted.  [****2] Spolzino, J.P., 
Florio, Covello and Eng, JJ., concur.

End of Document

64 A.D.3d 539, *539; 883 N.Y.S.2d 546, **547; 2009 N.Y. App. Div. LEXIS 5650, ***2; 2009 NY Slip Op 5745, ****1
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 [*1223A]  [**708] Parties--Death of Party--Action 
Commenced after Named Defendant's Death.

Counsel:  [***1] For Plaintiff: ROSICKI, ROSICKI & 
ASSOC., PC, Plainview, NY.

VIRGILIO PAUL SIRIGNANO, c/o David Harrow, Deer 
Park, NY.

Judges: THOMAS F. WHELAN, J.S.C.

Opinion by: THOMAS F. WHELAN

Opinion

Thomas F. Whelan, J.

Upon the following papers numbered 1 to 5 read on this 
motion for accelerated judgments, deletion and/or 
substitution of parties and caption amendments to 
reflect same and the appointment of a referee to 
compute; Notice of Motion/Order to Show Cause and 
supporting papers 1 - 4; 5; Notice of Cross Motion and 
supporting papers; Answering Affidavits and supporting 
papers; Replying Affidavits and supporting papers; 
Other; (and after hearing counsel in support and 
opposed to the motion, it is

ORDERED that this motion (#001) by the plaintiff for 
accelerated judgments against the defendants, the 
substitution of persons for the mortgagor defendant and 
deletion of the unknown defendants and the 
appointment of a referee to compute amounts due 
under the mortgage which is the subject of this action is 
considered under CPLR Articles 10 and 30, RPAPL 
1321 and relevant provisions of the EPTL and SPCA 
and is denied.

The plaintiff commenced this action to foreclose a 
September 22, 2000 "Home Equity Conversion 
Mortgage" given by  [***2] Arline Sirignano and Virgilio 
Paul Sirignano to secure an adjustable rate note 
executed on that same date to BNY Mortgage 
Company, LLC. Neither the note nor the mortgage recite 
the amount of the loan but instead reference a Home 
Equity Conversion Loan Agreement that is not part of 
the record in this proceeding. The mortgage does, 
however, state that the principal thereof shall not 
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exceed $192,000 as purportedly set forth in that Home 
Equity Conversion Loan Agreement that is not before 
the court. Also executed on that date by the mortgagors 
was a second conversion mortgage in favor of the 
United States Secretary of Housing and Urban 
Development. The plaintiff alleges that a default 
occurred under the first mortgage in December of 2008, 
upon the death Virgilio Paul Sirignano, who was 
predeceased by his wife and co-mortgagor by some 
nine months. This event is alleged to constitute a default 
under the terms of the reverse mortgage for which the 
remedy of foreclosure is available to the plaintiff in this 
action.

Although the last surviving mortgagor, Virgilio Paul 
Sirignano, died some sixteen months prior to the 
commencement of this action, the plaintiff nevertheless 
named him as a defendant.  [***3] Such an undertaking 
puts the plaintiff in the unenviable and impracticable 
position of having to serve a dead person. Undaunted 
by this conundrum, the plaintiff sent its process server to 
the address of the mortgaged premises in April of 2010 
where he found one, David Harrow, to whom the 
process server delivered two copies of the summons 
and complaint. In one of his affidavits of service, the 
process server identified David Harrow as an "heir to the 
estate of Virgilio Paul Sirignano". In a second affidavit, 
the process server states that he delivered a second 
copy of the process papers to David Harrow on behalf of 
his brother, Steven Harrow, who is likewise alleged to 
be an heir to the estate of Virgilio Paul Sirignano.

By answer subscribed and sworn to on April 26, 2010, 
the deceased, defendant mortgagor purports to appear 
herein "through David Harrow [hereinafter generally 
referred to as "Defendant"] who is named in his Last Will 
and Testament as the executor of his estate but who 
has not yet been  [****2]  issued letters of administration. 
Having been issued a certificate of voluntary 
administration by the Surrogate's Court of Suffolk 
County, the defendant files a Verified Answer to the 
Plaintiff's  [***4] Complaint through David Harrow, who 
generally denies the allegations of said complaint". Mr. 
Harrow goes on to deny the more specific allegations in 
the plaintiff's complaint and he asserts several 
affirmative defenses.

The plaintiff now moves for an order: (1) awarding it 
summary judgment dismissing the answer of David 
Harrow and for summary judgment on its complaint; (2) 
fixing the defaults in answering of the non-answering 
defendants; (3) substituting, by way of a caption 
amendment, David Harrow and Steven Harrow as heirs 

to the estate of Virgilio Paul Sirignano, in the place of 
the deceased defendant Virgilio Paul Sirignano and 
deleting the unknown defendants listed in the caption; 
and (4) appointing a referee to compute amounts due 
under the subject mortgage. The motion is considered 
under CPLR 1015, 1024 and EPTL 1-2.13 11-3.1 and 
SCPA Article 13 and is denied.

That "the dead cannot be sued" is a well established 
principle of the jurisprudence of this state (see Marte v 
Graber, 58 AD3d 1, 867 NYS2d 71 [1st Dept 2008]; see 
also Wendover Fin. Serv. v Ridgeway, 93 AD3d 1156, 
940 NYS2d 391 [4th Dept 2012]). It gives rise to the 
maxim that a claimant may not bring a legal action 
against  [***5] a person already deceased at the time of 
the commencement of such action, but instead, must 
proceed against the personal representative of the 
decedent's estate (see Jordan v City of New York, 23 
AD3d 436, 807 NYS2d 595 [2d Dept 2005]; see also 
Outing v Mathis, 304 AD2d 670, 757 NYS2d 483 [2d 
Dept 2003], or against those who have succeeded to 
interests of the decedent that are the subject of the 
action (see Bank of New York v Stradford, 55 AD3d 
765, 869 NYS2d 554 [2d Dept 2008]; Deutsche Bank 
Natl. Trust v Torres, 24 Misc 3d 1216[A], 897 N.Y.S.2d 
669, 2009 NY Slip Op 51471[U], 2009 WL 2005599 
[Suffolk County, Sup. Ct. 2009]).

Distilled from these concepts is the rule that no action 
may effectively be commenced against a deceased 
person subsequent to his or her death and prior to the 
appointment of a personal representative (see Arbelaez 
v Chun Kuei Wu, 18 AD3d 583, 795 NYS2d 327 [2d 
Dept 2005]; Laurenti v Teatom, 210 AD2d 300, 619 
NYS2d 754 [2d Dept 1994]; Dime Sav. Bank of New 
York FSB v Luna, 302 AD2d 558, 755 NYS2d 300 [2d 
Dept. 2003]). The death of a named defendant prior to 
the commencement of an action has thus been held to 
render the action, insofar as asserted against deceased 
defendant, a legal nullity from its inception  [***6] which 
leaves the Court without jurisdiction to grant any 
requested relief (see Rivera v Bruchim, 103 AD3d 700, 
959 NYS2d 448 [2d Dept. 2013]; Wendover Fin. Serv. 
v Ridgeway, 93 AD3d 1156, 940 N.Y.S.2d 391, supra; 
Marte v Graber, 58 AD3d 1, 867 N.Y.S.2d 71, supra; 
Deutsche Bank Natl. Trust v Torres, 24 Misc 3d 
1216[A], 897 N.Y.S.2d 669, 2009 NY Slip Op 51471[U], 
2009 WL 2005599 [Suffolk County, Sup.Ct. 2009]; cf., 
GMAC Mtge. Corp. v Tuck, 299 AD2d 315, 750 NYS2d 
93 [2d Dept 2002])1.  [****3] 

1 In GMAC Mtge. Corp. v Tuck, 299 AD2d 315, 750 NYS2d 
93 [2d Dept 2002]), the Second Department held that because 
the appointment of co-personal representatives of the estate 

40 Misc. 3d 1223(A), *1223(A); 975 N.Y.S.2d 708, **708; 2013 N.Y. Misc. LEXIS 3402, ***2; 2013 NY Slip Op 
51285(U), ****1
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That the foregoing rules are applicable to mortgage 
foreclosure actions is clear (see Wendover Fin. Serv. v 
Ridgeway, 93 AD3d 1156, 940 N.Y.S.2d 391, supra; JP 
Morgan Chase Bank, N.A. v Rosemberg, 90 AD3d 
713, 934 NYS2d 346 [2d Dept 2011]; Dime Sav. Bank 
of NY, FSB v Luna, 302 AD2d 558, 755 NYS2d 300 [2d 
Dept 2003]). Due, however, to the unique nature of such 
actions (see Jo Ann Homes v Dworetz, 25 NY2d 112, 
250 N.E.2d 214, 302 NYS2d 799 [1969], courts have 
held that the personal representative of the estate of a 
deceased mortgagor, who died intestate and against 
whom no deficiency judgment is sought, is not a 
necessary party to a mortgage foreclosure action and 
that such action may be commenced or continued 
against the distributees of any such intestate mortgagor 
(see Winter v Kram, 3 AD2d 175, 159 NYS2d 417 [2d 
Dept 1957]; see also Salomon Bros. Realty Corp. v 
Alvarez, 22 AD3d 482, 802 NYS2d 705 [2d Dept 2005]; 
cf. Dime Sav. Bank of NY, FSB v Luna, 302 AD2d 
558, supra). Accordingly, a foreclosing plaintiff may 
prosecute its claims against the distributees of a 
deceased mortgagor only where said mortgagor died 
intestate  [***8] and no deficiency judgment is sought by 
the plaintiff in such action (see Financial Freedom 
Senior Funding Corp. v Rose, 64 AD3d 539, 883 
NYS2d 546 [2d Dept 2009]; Salomon Bros. Realty 
Corp. v Alvarez, 22 AD2d 482, supra; Winter v Kram, 
3 AD2d 175, 159 N.Y.S.2d 417, supra). Where, 
however, the deceased mortgagor died testate, or 
where he or she was personally liable on the mortgage 
note or bond and the plaintiff seeks a deficiency 
judgment in its mortgage foreclosure complaint, the 
plaintiff cannot proceed against the distributees of the 
deceased mortgagor, but instead, must proceed against 
the personal representative of the estate of the 
deceased mortgagor (see Jordan v City of New York, 
23 AD3d 436, 807 N.Y.S.2d 595, supra; Countrywide 
Home Loans, Inc. v Keys, 27 AD3d 247, 811 NYS2d 
362 [1st Dept 2006]; Dime Sav. Bank of NY, FSB v 
Luna, 302 AD2d 558, supra).

of a deceased defendant was in place prior to the 
commencement of the action and one of such representatives 
was served with process, the plaintiff could proceed against 
them upon employment of the substitution procedures 
contemplated by CPLR 1015 and 1021, even though service 
upon the decedent was never effected (cf., Wendover Fin. 
Serv. v Ridgeway, 93 AD3d 1156, 940 NYS2d 391[4th Dept 
2012], supra; Marte v Graber, 58 AD3d 1, 867 NYS2d 71 [1st 
Dept 2008], supra). While it is not clear from a reading of the 
decision in Tuck whether the deceased defendant was alive at 
the time of the commencement of the action  [***7] and died 
thereafter, it is clear that such defendant was named as a 
party defendant but never served.

Here, it appears that the deceased mortgagor, Virgilio 
Paul Sirignano, died testate rather than intestate. 
Although the mortgage debt itself is considered 
personalty (see Flyer v Sullivan, 284 A.D. 697, 134 
N.Y.S.2d 521 [1st Dept 1954]; EPTL 13-1.1[a][7]), 
authority over the decedent's ownership interest in the 
mortgaged premises through the exercise of his right of 
redemption or otherwise  [***9] presumptively falls within 
the province of the personal representative of his testate 
estate rather than his statutory distributees (a/k/a 
"heirs"). The plaintiff is thus precluded from prosecuting 
its claims for foreclosure and sale against his "heirs" 
and, instead, must proceed against the duly appointed 
executor, administrator with the will annexed or other 
qualified personal representative of his testate estate 
(see EPTL 1-2.13; 11-3.1). The complaint insofar as 
asserted against such deceased mortgagor is thus a 
nullity and the court is without jurisdiction to grant the 
plaintiff the relief requested on this motion (see Rivera v 
Bruchim, 103 AD3d 700, 959 N.Y.S.2d 448, supra; 
Wendover Fin. Serv. v Ridgeway, 93 AD3d 1156, 940 
N.Y.S.2d 391, supra; Marte v Graber, 58 AD3d 1, 867 
N.Y.S.2d 71, supra).

Nor can the prosecution of this action in its current 
procedural cast be saved by the plaintiff's resort to the 
provisions of CPLR 1015 and 1021 which governs 
substitution upon the death of a party. The substitution 
provisions of CPLR 1021 may only be resorted to in 
cases wherein the  [****4]  deceased defendant was 
alive at the time the action was commenced and died 
thereafter (see Wendover Fin. Serv. v Ridgeway, 93 
AD3d 1156, 940 N.Y.S.2d 391, supra; Marte v Graber, 
58 AD3d 1, 867 N.Y.S.2d 71,  [***10] supra; see also 
Jordan v City of New York, 23 AD3d 436, 807 
N.Y.S.2d 595, supra). Similarly unavailing are 
applications to amend the summons and all captions 
under CPLR 305(c), since such applications must be 
made subsequent to service of process upon the 
targeted defendant (see Wendover Fin. Serv. v 
Ridgeway, 93 AD3d 1156, 940 N.Y.S.2d 391, supra; 
Marte v Graber, 58 AD3d 1, 867 N.Y.S.2d 71; cf., 
GMAC Mtge. Corp. v Tuck, 299 AD2d 315, 750 
N.Y.S.2d 93, supra). In addition, CPLR 1024, which 
governs the identification of persons sued as unknowns 
once their names and/or true identities become known 
to the plaintiff, offers no refuge to the plaintiff in cases 
such as the instant one where the deceased defendant 
expired prior to commencement of the action (see 
Wendover Fin. Serv. v Ridgeway, 93 AD3d 1156, 940 
N.Y.S.2d 391, supra). The court thus denies the 
plaintiff's application for an order "amending the caption 
to substitute" David Harrow and Steven Harrow, each as 
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heirs to the estate of deceased defendant Virgilio Paul 
Sirignano, in the place of such defendant.

Finally, the court finds that the answer served by David 
Harrow may not be considered a waiver of any 
jurisdictional infirmities arising under the above cited 
rules, as his appointment as voluntary administrator 
appears  [***11] insufficient to qualify his appearance 
herein as the personal representative of the estate of 
the deceased defendant mortgagor (see EPTL 1-2.13; 
11-3.1). Voluntary administration of estates is governed 
by SCPA Article 13 and is aimed at streamlining 
appointments of fiduciaries of small estates containing 
personal property in need of administration. A voluntary 
administrator may act only with respect to personalty, 
including certain claims belonging to the decedent, in 
amounts not exceeding $30,000.00 and is thus without 
authority to act with respect to real property (see SCPA 
§§ 1301; 1306). Although a voluntary administrator is 
considered a "fiduciary" as defined in EPTL 1-2.7 and 
SCPA 103(2) until another is appointed (see SCPA § 
1306), a personal representative is more narrowly 
defined in EPTL 1-2.7 as one to whom letters to 
administer the estate have issued. Since a voluntary 
administrator is not issued administer the estate of his 
or her decedent, such voluntary administrator is not 
qualified to appear on behalf of the estate in actions 
except those listed in SCPA § 1306(3) (see Graham v 
Henderson, 224 FRD 59 [ND NY 2003]). This 
foreclosure action is not among those listed as  [***12] it 
is "one in the nature of a proceeding in rem to 
appropriate the land" (see Jo Ann Homes v Dworetz, 
25 NY2d 112, 250 N.E.2d 214, 302 N.Y.S.2d 799, 
supra), which, if successful, will effect an 
extinguishment of the decedent's ownership interests in 
the premises absent a timely exercise of his right of 
redemption. Accordingly, David Harrow, in his capacity 
as voluntary administrator of the estate of the deceased, 
testate, defendant mortgagor is without authority to 
appear herein on behalf of such estate.

In view of the foregoing, the instant motion (#001) by the 
plaintiff is denied. The proposed order appointing a 
referee to compute, has been marked "not signed".

DATED: August 5, 2013

THOMAS F. WHELAN, J.S.C.

End of Document

40 Misc. 3d 1223(A), *1223(A); 975 N.Y.S.2d 708, **708; 2013 N.Y. Misc. LEXIS 3402, ***10; 2013 NY Slip Op 
51285(U), ****4
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NY CLS SCPA § 1001

§ 1001. Order of priority for granting letters of administration

1. Letters of administration must be granted to the persons who are distributees of an

intestate and who are eligible and qualify, in the following order: 

(a)  the surviving spouse, 

(b)  the children, 

(c)  the grandchildren, 

(d)  the father or mother, 

(e)  the brothers or sisters, 

(f)  any other persons who are distributees and who are eligible and qualify, 

preference being given to the person entitled to the largest share in the estate, except 

as hereinafter provided: 

(i)  Where there are eligible distributees equally entitled to administer the 

court may grant letters of administration to one or more of such persons. 

(ii)  If the distributees are issue of grandparents, other than aunts or uncles, on 

only one side, then letters of administration shall issue to the public 

administrator or chief financial officer of the county. 

2. If the sole distributee has died or is an infant, incompetent or conservatee, his fiduciary,

committee or conservator, if he is eligible and qualifies shall be granted letters of 

administration. The court may deny letters to a guardian or committee of the person only. 

3.   

(a)  Where all the distributees have died or are infants, incompetents or conservatees 

the court may grant letters of administration to a fiduciary, committee or conservator 

of a deceased distributee or infant, incompetent or conservatee distributee, if he is 

eligible and qualifies. If the court exercises its discretion preference shall be given to 

the fiduciary, committee or conservator of the distributee entitled to the largest share 

in the estate. 

(b)  Where all such distributees are equally entitled to share in the estate the court 

may grant letters of administration to one or more of their fiduciaries, committees or 

conservators, if they are eligible and qualify. 

4. 

(a)  Where a distributee who has died or is an infant, incompetent or conservatee 

would have had a prior right to letters of administration except for his death or 

disability the court may grant letters to his fiduciary, committee or conservator, if he 

is eligible and qualifies. 
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(b)  Where no eligible distributee having a prior or equal right to letters of 

administration will accept the same and there are distributees who have died or are 

infants, incompetents or conservatees the court may grant letters to a fiduciary, 

committee or conservator of a deceased distributee, infant, incompetent or 

conservatee distributee, if he is eligible and qualifies. If the court exercises its 

discretion preference shall be given to the fiduciary, committee or conservator of the 

distributee entitled to the largest share in the estate. 

(c)  Where all such distributees who have died or are infants, incompetents or 

conservatees in the circumstances of subdivision 4 (b) are equally entitled to share in 

the estate the court may grant letters of administration to one or more of their 

fiduciaries, committees or conservators, if they are eligible and qualify. 

5. Upon the petition of a distributee having a prior or equal right to letters of administration

the court may grant letters jointly to an eligible distributee or distributees and to one or more 

eligible persons whether distributees or not, including a trust company or other corporation 

authorized to act as fiduciary. Such joint fiduciaries shall be entitled to commissions as 

authorized by 2307. 

6. Letters of administration may be granted to an eligible distributee or to an eligible person

who is not a distributee upon the acknowledged and filed consents of all eligible distributees, 

or if there are no eligible distributees, then on the consents of all distributees, except that the 

guardian of the property of an infant distributee, the committee of the property of an 

incompetent distributee or the conservator of property of a conservatee appointed within the 

State of New York may so consent on behalf of his ward. 

7. Letters of administration may be granted to a trust company or other corporation

authorized to act as fiduciary upon the acknowledged and filed consents of all distributees 

inclusive of those who may be non-domiciliary aliens, provided that all such persons are 

otherwise eligible, except that the guardian of the property of an infant distributee, the 

committee of the property of an incompetent distributee or the conservator of property of a 

conservatee appointed within the state of New York may so consent on behalf of his ward. 

8. When letters are not granted under the foregoing provisions and an appointment is not

made by consent as hereinbefore provided then letters of administration shall be granted in 

the following order: 

(a)  to the public administrator, or the chief fiscal officer of the county, or 

(b)  to the petitioner, in the discretion of the court, or 

(c)  to any other person or persons. 

9. Letters of administration may be granted by the court in any case in which a paper writing

purporting to be a will has been filed in the court and proceedings for its probate have not 

been instituted within a reasonable time or have not been diligently prosecuted. 
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NY CLS SCPA § 1002 

§ 1002. Petition; persons entitled to petition for
appointment of an administrator 

1. Any person interested in the estate of an intestate or of a person alleged to be deceased or

any person to whose appointment as administrator all distributees consent pursuant to 1001 

or a public administrator, the chief fiscal officer of the county, creditor or a person interested 

in an action brought or about to be brought in which the intestate or the person alleged to be 

deceased, if living, would be a proper party may present a petition to the court having 

jurisdiction praying for a decree granting letters of administration to him or to another person 

upon the estate of the intestate or the person alleged to be deceased. 

2. The petition must allege the citizenship of the petitioner and the decedent or person

alleged to be deceased, that the decedent or person alleged to be deceased left no will, or that 

the case is within 1001, subdivision 9 and must state whether or not the intestate or person 

alleged to be deceased left any 

(a)  personal property and its estimated value and 

(b)  real property, whether it is improved or unimproved, a brief description thereof, 

the estimated value of the real property and improvements, if any, and the estimated 

gross rents for the period of 18 months. 
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NY CLS EPTL § 13-1.1 

§ 13-1.1. Certain assets considered personal property

(a)  For purposes of the administration of an estate, the following assets of the decedent are 

personal property and together with every other species of personal property pass to the 

personal representative: 

(1)  Estates for years in real property, estates from year to year and estates which 

were held by the decedent for the life of another person. 

(2)  An estate for years in real property given to an executor for the payment of debts. 

(3)  Trade fixtures which may be removed without impairing the support of the 

structure to which they are annexed. All other fixtures annexed to land or structures 

do not pass to the personal representative, but descend to the distributees or pass to 

the devisees. 

(4)  Crops growing on the land of the decedent at the time of his death. 

(5)  Every kind of produce raised annually by labor or cultivation, except growing 

grass and fruit ungathered. 

(6)  Rent reserved to the decedent which had accrued at the time of his death. 

(7)  Debts secured by mortgages and moneys unpaid on contracts for the sale of lands. 

(b)  [None] 
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In re Estate of Caperonis

Surrogate's Court of New York, Saratoga County

July 14, 1978 

No Number in Original

Reporter
95 Misc. 2d 690 *; 408 N.Y.S.2d 231 **; 1978 N.Y. Misc. LEXIS 2474 ***

In the Matter of the Estate of John T. Caperonis, 
Deceased

Prior History:  [***1]  The mother of a decedent who 
died intestate, a domiciliary of Florida, objected to the 
granting of ancillary letters to decedent's widow, 
claiming, inter alia, that she was disqualified because 
she had been convicted of a felony under Federal law 
and because of incompetence by reason of dishonesty.  
She also took the position that a bond owned by 
decedent, located in New York and secured by a 
mortgage on New York real property, should be 
considered real property for all purposes.  The Saratoga 
County Surrogate's Court (Robert F. Doran, S.) held that 
decedent's widow was not disqualified by reason of her 
Federal felony conviction, since it was based upon her 
plea of guilty to acts which, whether or not viewed as 
separate counts of the Federal indictment, would, at 
most, constitute class A misdemeanors in New York; 
that whether she was disqualified because of 
incompetence by reason of dishonesty could be 
determined only after a plenary hearing, and that the 
bond and mortgage of the decedent was personal 
property.  Matter of Caperonis, 95 Misc 2d  .  

Core Terms

mortgage, felony, real property, misdemeanor, 
decedent, loan application, convictions, dishonesty, 
indictment, purposes, letters, forged

Case Summary

Procedural Posture
Respondent decedent's mother objected to the granting 
of ancillary letters to petitioner widow in the 
administration of decedent's estate on the ground that 

the widow was disqualified because of previous felony 
convictions and because of incompetence by reason of 
dishonesty.

Overview

The decedent's mother objected to the granting of 
ancillary letters to the widow on the ground that the 
widow was disqualified because of previous felony 
convictions and because of incompetence by reason of 
dishonesty. The court found that the widow was not 
disqualified based on her previous felony convictions 
under 18 U.S.C.S. § 1010 for fraud related to a federal 
housing application because under New York law, the 
acts complained of would only have constituted a class 
A misdemeanor. The court reasoned that the widow had 
to have been deemed convicted of a felony under N.Y. 
Surr. Ct. Proc. Act Law § 707 in order to have been 
disqualified. The court further held that a plenary 
hearing was necessary to determine whether the widow 
was incompetent by reason of dishonesty within the 
meaning of § 707 because the papers alone did not 
provide sufficient information for the court to make the 
determination. The court further held that a bond and a 
mortgage owned by decedent was deemed personal 
property under N.Y. Est. Powers & Trusts Law § 13-1.1.

Outcome
The court denied the granting of ancillary letters to the 
widow until a plenary hearing could be held to determine 
the widow's incompetence by reason of dishonesty as 
alleged by the decedent's mother.

LexisNexis® Headnotes

Real Property Law > Financing > Mortgages & 
Other Security Instruments > Definitions & 
Interpretation
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Real Property Law > Financing > Mortgages & 
Other Security Instruments > General Overview

HN1[ ]  Mortgages & Other Security Instruments, 
Definitions & Interpretation
A thorough reading of N.Y. Est. Powers & Trusts § 3-
5.1(a), (b), (i), leads one to the inescapable conclusion 
that whether a mortgage is real property or personal can 
be determined only by examining the substantive law of 
the state where the real property is located. In short, § 
3-5.1 does not necessarily say that a mortgage on a 
piece of New York real estate is real property for 
purposes of determining the manner in which such 
property descends when not disposed of by will.

Contracts Law > Personal Property > Choses in 
Action

Real Property Law > Financing > Mortgages & 
Other Security Instruments > Definitions & 
Interpretation

Real Property Law > Financing > Mortgages & 
Other Security Instruments > General Overview

Real Property Law > Trusts > Holding Trusts

HN2[ ]  Personal Property, Choses in Action
In New York State, a mortgage creates no estate in the 
land but is simply security for the debt or other 
obligation of the mortgagor. The mortgagee has, by 
virtue of the mortgage, a mere chose in action secured 
by a lien upon the land, and not an estate in the land 
mortgaged. The mortgagor remains the owner of the 
legal estate, and the mortgagee has only a special or 
personal interest therein as security for the debt or 
obligation. The mortgage creates no estate in the land 
but is simply security for a debt. It is a lien, 
encumbrance or security upon the mortgaged premises 
as an incident to the debt which it is intended to secure, 
and it cannot be separated from the debt and exist 
independently of it.

Real Property Law > Ownership & Transfer > Death 
& Incapacity > General Overview

Contracts Law > Personal Property > Rights of 
Possessors

Estate, Gift & Trust Law > Estate 

Administration > General Overview

Real Property Law > Financing > Mortgages & 
Other Security Instruments > General Overview

Real Property Law > Financing > Mortgages & 
Other Security Instruments > Definitions & 
Interpretation

Real Property Law > Financing > Mortgages & 
Other Security Instruments > Mortgagee's Interests

Real Property Law > ... > Mortgages & Other 
Security Instruments > Satisfaction & 
Termination > General Overview

HN3[ ]  Ownership & Transfer, Death & Incapacity
In New York State, the mortgagor's interest descends to 
his heirs as real estate, and judgments against him are 
liens upon the land, and his interest in the land can be 
sold or exchanged. On the other hand, the mortgagee 
has no attribute of ownership in the land. He cannot in 
any way convey, devise, mortgage or encumber the 
land; the land is not liable to his debts; his interest 
passes to his personal representative as personal 
estate even if he should die in possession; his interest 
may be conveyed without deed by delivery only, and it 
passes by any transfer of the debt and is extinguished 
by payment or by whatever extinguishes the debt. N.Y. 
Est. Powers & Trusts Law § 13-1.1 clearly makes 
mortgages personal property for purposes of the 
administration of an estate.

Headnotes/Syllabus

Headnotes

Executors and Administrators -- Ancillary Letters of 
Administration

1. The fact that the widow of a decedent was
convicted [***2]  of a felony under Federal law does not 
disqualify her from receiving ancillary letters of 
administration where her conviction was based upon her 
plea of guilty to acts which, whether or not viewed as 
separate counts of the Federal indictment, would, at 
most, constitute class A misdemeanors under New 
York's Penal Law.

Executors and Administrators -- Ancillary Letters of 
Administration

95 Misc. 2d 690, *690; 408 N.Y.S.2d 231, **231; 1978 N.Y. Misc. LEXIS 2474, ***1
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2. Whether the widow of a decedent who was convicted
under Federal law of acts which would constitute only 
misdemeanors under New York law, and who allegedly, 
in applying for her marriage license, falsely stated it was 
her second marriage when it was her fourth, and 
allegedly used several aliases for suspicious reasons, is 
disqualified from receiving ancillary letters of 
administration because of incompetence by reason of 
dishonesty, can be determined only after a plenary 
hearing.

Mortgages -- Nature of Mortgage Interest

3. Whether a mortgage on real property is real or
personal property can be determined only by examining 
the substantive law of the State where the real property 
is located.

Mortgages -- Nature of Mortgage Interest

4. In New York, a mortgage creates no [***3]  estate in
the land but is simply security for the debt; it is a lien, 
encumbrance or security upon the mortgaged premises 
as an incident to the debt which it is intended to secure, 
and it cannot be separated from that debt and exist 
independently of it.

Mortgages -- Nature of Mortgage Interest

5. In New York, a mortgagor's interest descends to his
heirs as real estate, judgments against him are liens 
upon the land, and his interest in the land can be sold or 
exchanged, while, on the other hand, the mortgagee 
has no attribute of ownership in the land, and his 
interest passes to his personal representative as 
personal estate, may be conveyed without deed by 
delivery only, passes by any transfer of the debt, and is 
extinguished by payment or by whatever extinguishes 
the debt.

Mortgages -- Nature of Mortgage Interest

6. For purposes of the administration of an estate, a
mortgage held by the decedent on New York real estate 
is personal property. 

Counsel: Nichols & Collins (Betty Nichols Collins of 
counsel), for Melody Caperonis, petitioner.

John A. Simone, Jr., for Cora Caperonis, respondent.  

Judges: Robert F. Doran, S.  

Opinion by: DORAN 

Opinion

 [*691]  OPINION  [***4]   OF THE COURT

 [**232]  The decedent died intestate, a domiciliary of 
Florida.  In this proceeding, the respondent, mother of 
the decedent, objects on three grounds to the granting 
of ancillary letters to the petitioner, the widow of the 
decedent. First, the respondent claims that the petitioner 
is a felon and is therefore disqualified under SCPA 707 
(subd 1, par [d]).  Secondly, the respondent  [*692]  
claims that the petitioner is further disqualified on the 
ground that she is incompetent by reason of dishonesty 
within the meaning of SCPA 707 (subd 1, par [e]).  
Finally, the respondent objects to the granting of letters 
on the ground that the New York State Tax Commission 
has not been made a party to the proceeding.

The third and final ground is easily disposed of.  The 
record clearly indicates that the Department of Taxation 
and Finance was notified of the petition for ancillary 
administration, and the record contains a notice of 
appearance and consent dated March 7, 1978, properly 
signed by the attorney for the State Tax Department.  
The other two grounds are not so easily disposed of.

The respondent points out that the petitioner, upon a 
guilty plea, was convicted [***5]  under a Federal 
indictment charging her with three counts in violation of 
section 1010 of title 18 of the United States Code in that 
she: (1) made false statements on a loan application for 
a Federal Housing Authority loan; (2) forged the 
signature on said application; and (3) uttered the same 
as true.  This conviction took place January 11, 1955. 
The sentences were suspended, and the defendant was 
placed on probation for two years on each count, the 
probations to run concurrently with each other.

Without question, the conviction was, under Federal 
law, a felony. However, the problem does not end there.

 People v Olah (300 NY 96) and People ex rel. Goldman 
v Denno (9 NY2d 138) instruct us that we must examine 
both the Federal statute and the indictment to determine 
if the crime committed in the Federal jurisdiction would 
have been a felony  [**233]  if perpetrated in the State of 
New York.  As stated in People ex rel. Goldman v 
Denno (supra, p 141): "if the indictment accuses the 
defendant of acts, some of which would in New York 
support a felony charge and others only a charge of 

95 Misc. 2d 690, *690; 408 N.Y.S.2d 231, **231; 1978 N.Y. Misc. LEXIS 2474, ***2
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misdemeanor, the resulting conviction upon such an 
indictment, whether based on a jury's [***6]  verdict or 
the defendant's plea of guilty, may not be regarded as 
one for a felony."

What is the situation where the acts complained of are 
set forth in separate counts, as is apparently the 
situation in the instant case?  Clearly, if the indictment 
alleged in a separate count the forging of a signature on 
an F.H.A. loan and if such an act under New York law 
constitutes a felony and the petitioner herein pleaded 
guilty to that count, then, regardless of whether a plea of 
guilty to the count charging false statements  [*693]  on 
the loan application would be a felony or a 
misdemeanor under New York law, the petitioner must 
be deemed convicted of a felony within the meaning of 
SCPA 707 (subd 1, par [d]) ( People ex rel. Caposta v 
La Vallee, 18 AD2d 950).

From the documents submitted, it is clear that the 
conviction was based on a single loan application for an 
F.H.A. loan.  It is also clear that the petitioner was 
alleged to have made a false statement on that loan 
application, was alleged to have forged the signature of 
another person on that application, and that she uttered 
the same as true.  However, an analysis of the pertinent 
provisions of the New York State Penal Law [***7]  would 
lead one to conclude that each of these convictions 
would be for an act that constituted a misdemeanor 
under New York law.

A conviction under the first count (namely, that of 
making a false statement on a loan application for an 
F.H.A. loan) would at most be a class A misdemeanor 
under section 175.45 of the Penal Law.

The forging of the signature of another person on said 
application would at most be forgery in the third degree, 
a class A misdemeanor under section 170.05 of the 
Penal Law.

Finally, uttering said instrument would at most be 
criminal possession of a forged instrument in the third 
degree, a class A misdemeanor under section 170.20 of 
the Penal Law. Thus, this court concludes that whether 
or not separate counts were involved in the Federal 
conviction of the petitioner (and it is unclear from the 
certificates of conviction submitted that separate counts 
were in fact involved), applying the above principles to 
the instant case, there can be no doubt that the 
petitioner's previous Federal convictions were for crimes 
which would have not been felonies in New York State.  
Thus, petitioner is not disqualified under SCPA 707 

(subd 1, par [d]).

The answer to the respondent's [***8]  third claim cannot 
be found in the papers alone.  The respondent has 
charged that the petitioner is incompetent by reason of 
her dishonesty within the meaning of SCPA 707 (subd 
1, par [e]).  Respondent relies not only on the Federal 
convictions but also on the allegation, as yet unproved, 
that the petitioner, in applying for her marriage license 
with the decedent, falsely stated that it was her second 
marriage when in fact it was her fourth marriage.  The 
respondent also alleges that the petitioner has used 
several aliases for suspicious reasons.  The respondent 
 [*694]  alleges that these facts are sufficient, in 
combination, to deny ancillary letters to the petitioner 
based on her dishonesty. The court concludes that it 
cannot determine on the papers alone whether the 
petitioner is incompetent by reason of dishonesty within 
the meaning of SCPA 707 (subd 1, par [e]).  A plenary 
hearing is necessary to determine if the allegations of 
the respondent are true.  Only then can a proper 
determination be made as to whether the petitioner 
should be denied letters based on incompetency by 
reason of dishonesty.

The respondent in her papers raises one remaining 
issue.  The respondent,  [***9]  citing EPTL 3-5.1, takes 
the position that a bond owned by the decedent located 
in New York and secured by a mortgage on New York 
real property should be considered real property for all 
purposes.

 [**234]  However, HN1[ ] a thorough reading of EPTL 
3-5.1, in particular, 3-5.1 (subds [a], [b], [i]), leads one to 
the inescapable conclusion that whether a mortgage is 
real property or personal can be determined only by 
examining the substantive law of the State where the 
real property is located.  In short, EPTL 3-5.1 does not 
necessarily say that a mortgage on a piece of New York 
real estate is real property for purposes of determining 
the manner in which such property descends when not 
disposed of by will.

Samuel Hoffman, in his Practice Commentary 
(McKinney's Cons Laws of NY, Book 17B, EPTL 3-5.1, 
p 448) states: "Paragraph (a) carefully defines the key 
terms that appear throughout the section.  Perhaps 
most notable is the definition of 'real property' as 
including leaseholds of, and fixtures, mortgages or other 
liens on, land.  These latter 'interests' are, for local law 
purposes, characterized as 'chattels real' or species of 
personal property; this explains the addition of [***10]  
paragraph (i) which codifies case law to the effect that 

95 Misc. 2d 690, *692; 408 N.Y.S.2d 231, **233; 1978 N.Y. Misc. LEXIS 2474, ***5
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the character of such an interest in land is to be fixed by 
the local law at the situs".

HN2[ ] In New York State, a mortgage creates no 
estate in the land but is simply security for the debt or 
other obligation of the mortgagor. The mortgagee has, 
by virtue of the mortgage, a mere chose in action 
secured by a lien upon the land, and not an estate in the 
land mortgaged. The mortgagor remains the owner of 
the legal estate, and the mortgagee has only a special 
or personal interest therein as security for the debt or 
obligation (38 NY Jur, Mortgages and Deeds of Trust, § 
111).  The mortgage creates no estate in the land but is 
simply  [*695]  security for a debt.  It is a lien, 
encumbrance or security upon the mortgaged premises 
as an incident to the debt which it is intended to secure, 
and it cannot be separated from the debt and exist 
independently of it (38 NY Jur, Mortgages and Deeds of 
Trust, § 1).

HN3[ ] In New York State, the mortgagor's interest 
descends to his heirs as real estate, and judgments 
against him are liens upon the land, and his interest in 
the land can be sold or exchanged.  On the other hand, 
the mortgagee has no [***11]  attribute of ownership in 
the land.  He cannot in any way convey, devise, 
mortgage or encumber the land; the land is not liable to 
his debts; his interest passes to his personal 
representative as personal estate even if he should die 
in possession; his interest may be conveyed without 
deed by delivery only, and it passes by any transfer of 
the debt and is extinguished by payment or by whatever 
extinguishes the debt ( Siegel v Atterbury, 254 App Div 
514, affd 279 NY 767).

The court also notes that EPTL 13-1.1 (subd [a], par [7]) 
clearly makes mortgages personal property for 
purposes of the administration of an estate.  Thus, for 
purposes of this ancillary administration, the bond and 
mortgage of the decedent shall be considered personal 
property.

The petitioner is directed to submit a decree denying the 
granting of letters until such time as a plenary hearing 
can be held and declaring that the bond and mortgage 
is personal property. 

End of Document

95 Misc. 2d 690, *694; 408 N.Y.S.2d 231, **234; 1978 N.Y. Misc. LEXIS 2474, ***10
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Core Terms

decedent, mortgage, life insurance policy, foreclosure 
sale, foreclosure, monthly mortgage payment, mortgage 
foreclosure, bankruptcy petition, foreclosure action, 
cause of action, first cause, cancellation, premium

Case Summary

Procedural Posture
Appellant former wife sought review of the decision of 
the Supreme Court, Erie County (New York) that 
dismissed her complaint against respondent bank for 
breach of contract and to set aside a mortgage 
foreclosure sale.

Overview
The former wife divorced the property owner and was 
given a mortgage on the property as part of the 
settlement. The decedent defaulted on the mortgage to 
the bank, and because of the default, the payments to 
the mortgage insurer were also in default. The decedent 
then filed bankruptcy to stop the bank's foreclosure but 
died the next day and the property was eventually sold 
to a third party at foreclosure. The former wife filed suit 
for breach of contract and to set aside the foreclosure 
sale but the lower court dismissed and the court 
affirmed. The court found the former wife did not have 
standing to bring the breach of contract action because 
she was not an intended beneficiary of the insurance 
policy. The court also found the dismissal was proper 

because she did not move to substitute the decedent's 
estate as a party plaintiff until almost two years 
subsequent to the granting of letters of administration to 
her. The court found there was no merit to the 
contention that the sale should be set aside because it 
was not jurisdictionally defective.

Outcome
The court affirmed the decision of the lower court that 
dismissed the former wife's complaint against the bank 
for breach of contract and to set aside the mortgage 
foreclosure sale.

LexisNexis® Headnotes

Real Property 
Law > Financing > Foreclosures > General 
Overview

HN1[ ]  Financing, Foreclosures
A foreclosure decree made and entered before the 
death of the mortgagors could be executed 
notwithstanding their death, and binds all persons 
claiming any interest under them.

Judges: Present--Pine, J. P., Lawton, Fallon, Davis and 
Boehm, JJ.  

Opinion

 [*991]  [**162] Order unanimously affirmed without 
costs.

James W. Campbell, Jr. (decedent), the late husband of 
plaintiff, purchased a single-family home in the City of 
Buffalo and took title in his name alone.  On April 20, 
1987, decedent executed a bond and mortgage on the 
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property to Goldome FSB in the amount of $ 125,000 
and Goldome FSB assigned the mortgage to defendant 
Goldome Realty Credit Corp. (GRCC).  On August 26, 
1987, decedent obtained a mortgage life insurance 
policy that insured payment of the mortgage in the event 
of decedent's death.  Decedent's monthly mortgage 
payment included the monthly premium on that policy.  
Plaintiff and decedent were legally separated pursuant 
to a judgment of separation entered February 20, 1990.  
As part of their property settlement, decedent executed 
a mortgage on the property in the amount of $ 40,000 to 
plaintiff. 

Decedent defaulted in making the required monthly 
mortgage payments to GRCC after August 7, 1989.  On 
February 7, 1990, GRCC commenced a mortgage 
foreclosure action [***2]  and obtained a judgment of 
foreclosure and sale on June 27, 1990.  On August 10, 
1990, prior to the foreclosure sale, decedent  [*992]  filed 
a chapter 13 bankruptcy petition, thereby automatically 
staying the foreclosure sale. The following day, 
decedent unexpectedly died.  Thereafter, plaintiff made 
claim to the proceeds of the mortgage life insurance 
policy issued to decedent by GRCC.  Payment was 
denied because the policy previously had been 
cancelled due to non-payment of premiums. On 
September 24, 1990, decedent's bankruptcy petition 
was dismissed because of decedent's death, and the 
foreclosure sale was rescheduled for November 7, 
1990.  At the sale, defendant Mark Worrell purchased 
the property. 

Plaintiff commenced this action alleging two causes of 
action.  The first cause of action against GRCC seeks 
damages for breach of contract based on GRCC's 
cancellation of the mortgage life insurance policy issued 
to decedent. The second cause of action seeks to set 
aside the mortgage foreclosure sale. 

Supreme Court properly granted the motions of GRCC 
and Worrell seeking dismissal of the complaint.  Plaintiff 
does not have standing to bring the first cause of action 
in her [***3]  individual capacity because she was not an 
intended beneficiary of the insurance policy (see, 
Stainless, Inc. v Employers Fire Ins. Co., 69 AD2d 27, 
33, affd 49 NY2d 924). Additionally, plaintiff did not 
move to substitute decedent's estate as a party plaintiff 
until almost two years subsequent  [**163]  to the 
granting of letters of administration to her.

Furthermore, there is no merit to the contention of 
plaintiff that the mortgage foreclosure sale should be set 
aside as jurisdictionally defective due to the fact that no 

representative of decedent's estate was substituted as a 
party defendant in the foreclosure proceeding.  Plaintiff's 
contention rests on the erroneous assumption that a 
foreclosure action is concluded, not by the judgment of 
foreclosure, but by the actual sale of the property.  The 
Court of Appeals has held that "[HN1[ ] t]he decree 
made and entered before the death of the mortgagors 
could be executed notwithstanding their death, and 
binds all persons claiming any interest under them" ( 
Hays v Thomae, 56 NY 521, 522; accord, Whiting v 
Bank of U.S., 38 US 6, 15; Brovender v Williams, 3 
AD2d 841, lv dismissed 3 NY2d 903). 

Lastly, we have [***4]  reviewed the remaining 
contention of plaintiff and conclude that it is lacking in 
merit (see, Insurance Law § 3211 [f] [1]).  (Appeal from 
Order of Supreme Court, Erie County, Whelan, J.--
Summary Judgment.)

Present--Pine, J. P., Lawton, Fallon, Davis and Boehm, 
JJ.  

End of Document
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NY CLS RPAPL § 1304 

§ 1304. Required prior notices

1. [Eff until Jan 14, 2020] Notwithstanding any other provision of law, with regard to a

home loan, at least ninety days before a lender, an assignee or a mortgage loan servicer 

commences legal action against the borrower, or borrowers at the property address and any 

other address of record, including mortgage foreclosure, such lender, assignee or mortgage 

loan servicer shall give notice to the borrower in at least fourteen-point type which shall 

include the following: 

“YOU MAY BE AT RISK OF 

FORECLOSURE. PLEASE READ THE FOLLOWING NOTICE 

CAREFULLY” 

“As of , your home loan is  days and  dollars in default. Under New York 

State Law, we are required to send you this notice to inform you that you are 

at risk of losing your home. 

Attached to this notice is a list of government approved housing counseling 

agencies in your area which provide free counseling. You can also call the 

NYS Office of the Attorney General’s Homeowner Protection Program 

(HOPP) toll-free consumer hotline to be connected to free housing counseling 

services in your area at 1-855-HOME-456 (1-855-466-3456), or visit their 

website at http://www.aghomehelp.com/. A statewide listing by county is also 

available at 

http://www.dfs.ny.gov/consumer/mortg_nys_np_counseling_agencies.htm. 

Qualified free help is available; watch out for companies or people who 

charge a fee for these services. 

Housing counselors from New York-based agencies listed on the website 

above are trained to help homeowners who are having problems making their 

mortgage payments and can help you find the best option for your situation. If 

you wish, you may also contact us directly at  and ask to discuss possible 

options. 

While we cannot assure that a mutually agreeable resolution is possible, we 

encourage you to take immediate steps to try to achieve a resolution. The 

longer you wait, the fewer options you may have. 

If you have not taken any actions to resolve this matter within 90 days from 

the date this notice was mailed, we may commence legal action against you 

(or sooner if you cease to live in the dwelling as your primary residence.) 

If you need further information, please call the New York State Department of 

Financial Services’ toll-free helpline at (show number) or visit the 

Department’s website at (show web address). 
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IMPORTANT: You have the right to remain in your home until you receive a 

court order telling you to leave the property. If a foreclosure action is filed 

against you in court, you still have the right to remain in the home until a 

court orders you to leave. You legally remain the owner of and are responsible 

for the property until the property is sold by you or by order of the court at the 

conclusion of any foreclosure proceedings. This notice is not an eviction 

notice, and a foreclosure action has not yet been commenced against you.  

1. [Eff Jan 14, 2020] Notwithstanding any other provision of law, with regard to a high-cost

home loan, as such term is defined in section six-l of the banking law, a subprime home loan 

or a non-traditional home loan, at least ninety days before a lender or a mortgage loan 

servicer commences legal action against the borrower, including mortgage foreclosure, the 

lender or mortgage loan servicer shall give notice to the borrower(s) at the property address 

and any other address of record in at least fourteen-point type which shall include the 

following: 

“ YOU MAY BE AT RISK OF 

FORECLOSURE. PLEASE READ THE FOLLOWING NOTICE 

CAREFULLY” 

“As of , your home loan is  days and  dollars in default. Under New York 

State Law, we are required to send you this notice to inform you that you are 

at risk of losing your home. There may be options available to you to keep 

your home. This may include applying for a loan modification of your 

mortgage, or reinstating your loan by making the payment. 

Attached to this notice is a list of government approved housing counseling 

agencies in your area which provide free or very low-cost counseling. You 

can also call the NYS Office of the Attorney General’s Homeowner 

Protection Program (HOPP) toll-free consumer hotline to be connected to free 

housing counseling services in your area at 1-855-HOME-456 (1-855-466-

3456), or visit their website at http://www.aghomehelp.com/. A statewide 

listing by county is also available at 

http://www.dfs.ny.gov/consumer/mortg_nys_np_counseling_agencies.htm. 

Qualified free help is available; watch out for companies or people who 

charge a fee for these services. 

Housing counselors from New York-based agencies listed on the website 

above are trained to help homeowners who are having problems making their 

mortgage payments and can help you find the best option for your situation. If 

you wish, you may also contact us directly at  and ask to discuss possible 

options. 

While we cannot assure that a mutually agreeable resolution is possible, we 

encourage you to take immediate steps to try to achieve a resolution. The 

longer you wait, the fewer options you may have. 
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If you have not taken any actions to resolve this matter within 90 days from 

the date this notice was mailed, we may commence legal action against you 

(or sooner if you cease to live in the dwelling as your primary residence.) 

If you need further information, please call the New York State Department of 

Financial Services’ toll-free helpline at (show number) or visit the 

Department’s website at (show web address)”.  

IMPORTANT: You have the right to remain in your home until you receive a 

court order telling you to leave the property. If a foreclosure action is filed 

against you in court, you still have the right to remain in the home until a 

court orders you to leave. You legally remain the owner of and are responsible 

for the property until the property is sold by you or by order of the court at the 

conclusion of any foreclosure proceedings. This notice is not an eviction 

notice, and a foreclosure action has not yet been commenced against you.  

2. [Eff until Jan 14, 2020] Such notice shall be sent by such lender, assignee (including

purchasing investor) or mortgage loan servicer to the borrower, by registered or certified mail 

and also by first-class mail to the last known address of the borrower, and to the residence 

that is the subject of the mortgage. Such notice shall be sent by the lender, assignee or 

mortgage loan servicer in a separate envelope from any other mailing or notice. Notice is 

considered given as of the date it is mailed. The notice shall contain a current list of at least 

five housing counseling agencies serving the county where the property is located from the 

most recent listing available from department of financial services. The list shall include the 

counseling agencies’ last known addresses and telephone numbers. The department of 

financial services shall make available on its websites a listing, by county, of such agencies. 

The lender, assignee or mortgage loan servicer shall use such lists to meet the requirements 

of this section. 

2. [Eff Jan 14, 2020] Such notice shall be sent by the lender or mortgage loan servicer to the

borrower, by registered or certified mail and also by first-class mail to the last known address 

of the borrower, and to the residence which is the subject of the mortgage. Notice is 

considered given as of the date it is mailed. The notice shall contain a current list of United 

States department of housing and urban development approved housing counseling agencies, 

or other housing counseling agencies serving the county where the property is located from 

the most recent listing available from the department of financial services. The list shall 

include the counseling agencies’ last known addresses and telephone numbers. The 

department of financial services shall make available a listing, by county, of such agencies 

which the lender or mortgage loan servicer may use to meet the requirements of this section. 

3. The ninety day period specified in the notice contained in subdivision one of this section

shall not apply, or shall cease to apply, if the borrower has filed for bankruptcy protection 

under federal law, or if the borrower no longer occupies the residence as the borrower’s 

principal dwelling. Nothing herein shall relieve the lender, assignee or mortgage loan 

servicer of the obligation to send such notice, which notice shall be a condition precedent to 

commencing a foreclosure proceeding. 

4. The notice and the ninety day period required by subdivision one of this section need only

be provided once in a twelve month period to the same borrower in connection with the same 
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loan and same delinquency. Should a borrower cure a delinquency but re-default in the same 

twelve month period, the lender shall provide a new notice pursuant to this section. 

5. For any borrower known to have limited English proficiency, the notice required by

subdivision one of this section shall be in the borrower’s native language (or a language in 

which the borrower is proficient), provided that the language is one of the six most common 

non-English languages spoken by individuals with limited English proficiency in the state of 

New York, based on United States census data. The department of financial services shall 

post the notice required by subdivision one of this section on its website in the six most 

common non-English languages spoken by individuals with limited English proficiency in 

the state of New York, based on the United States census data. 

6. [Eff until Jan 14, 2020]

(a)  “Home loan” means a loan, including an open-end credit plan, other than a 

reverse mortgage transaction, in which: 

(i)  The borrower is a natural person; 

(ii)  The debt is incurred by the borrower primarily for personal, family, or 

household purposes; 

(iii)  The loan is secured by a mortgage or deed of trust on real estate 

improved by a one to four family dwelling, or a condominium unit, in either 

case, used or occupied, or intended to be used or occupied wholly or partly, as 

the home or residence of one or more persons and which is or will be 

occupied by the borrower as the borrower’s principal dwelling; and 

(iv)  The property is located in this state. 

(b)  “Lender” means a mortgage banker as defined in paragraph (f) of subdivision one 

of section five hundred ninety of the banking law or an exempt organization as 

defined in paragraph (e) of subdivision one of section five hundred ninety of the 

banking law. 

6. [Eff Jan 14, 2020]

(a)  “Annual percentage rate” means the annual percentage rate for the loan 

calculated according to the provisions of the Federal Truth-in-Lending Act (15 U.S.C. 

§ 1601, et seq.), and the regulations promulgated thereunder by the federal reserve

board (as said act and regulations are amended from time to time). 

(b)   

(1)  “Home loan” means a home loan, including an open-end credit plan, in 

which: 

(i)  The principal amount of the loan at origination did not exceed the 

conforming loan size that was in existence at the time of origination 

for a comparable dwelling as established by the federal housing 

administration or federal national mortgage association; 

(ii)  The borrower is a natural person; 

(iii)  The debt is incurred by the borrower primarily for personal, 

family, or household purposes; 

(iv)  The loan is secured by a mortgage or deed of trust on real estate 

upon which there is located or there is to be located a structure or 

structures intended principally for occupancy of from one to four 

families which is or will be occupied by the borrower as the 

borrower’s principal dwelling; and 
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(v)  The property is located in this state. 

(2)  A home loan shall include a loan secured by a reverse mortgage that 

meets the requirements of clauses (i) through (v) of subparagraph one of this 

paragraph. 

(c)  “Subprime home loan” for the purposes of this section, means a home loan 

consummated between January first, two thousand three and September first, two 

thousand eight in which the terms of the loan exceed the threshold as defined in 

paragraph (d) of this subdivision. A subprime home loan excludes a transaction to 

finance the initial construction of a dwelling, a temporary or “bridge” loan with a 

term of twelve months or less, such as a loan to purchase a new dwelling where the 

borrower plans to sell a current dwelling within twelve months, or a home equity line 

of credit. 

(d)  “Threshold” means, for a first lien mortgage loan, the annual percentage rate of 

the home loan at consummation of the transaction exceeds three percentage points 

over the yield on treasury securities having comparable periods of maturity to the 

loan maturity measured as of the fifteenth day of the month in which the loan was 

consummated; or for a subordinate mortgage lien, the annual percentage rate of the 

home loan at consummation of the transaction equals or exceeds five percentage 

points over the yield on treasury securities having comparable periods of maturity on 

the fifteenth day of the month in which the loan was consummated; as determined by 

the following rules: if the terms of the home loan offer any initial or introductory 

period, and the annual percentage rate is less than that which will apply after the end 

of such initial or introductory period, then the annual percentage rate that shall be 

taken into account for purposes of this section shall be the rate which applies after the 

initial or introductory period. 

(e)  “Non-traditional home loan” shall mean a payment option adjustable rate 

mortgage or an interest only loan consummated between January first, two thousand 

three and September first, two thousand eight. 

(f)  For purposes of determining the threshold, the department of financial services 

shall publish on its website a listing of constant maturity yields for U.S. Treasury 

securities for each month between January first, two thousand three and September 

first, two thousand eight, as published in the Federal Reserve Statistical Release on 

selected interest rates, commonly referred to as the H.15 release, in the following 

maturities, to the extent available in such release: six month, one year, two year, three 

year, five year, seven year, ten year, thirty year. 

(g)  “Lender” means a mortgage banker as defined in paragraph (f) of subdivision one 

of section five hundred ninety of the banking law or an exempt organization as 

defined in paragraph (e) of subdivision one of section five hundred ninety of the 

banking law. 

7. [Eff until Jan 14, 2020] The department of financial services shall prescribe the telephone

number and web address to be included in the notice. 

7. [Eff Jan 14, 2020] The department of financial services shall prescribe the telephone

number and web address to be included in the notice. 
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Core Terms

borrower, notice, mortgage, deceased, notice provision, 
summary judgment, reference order, commencement, 
Services, lender, papers, summary judgment motion, 
foreclosure action, entitlement to summary judgment, 
issue of fact, mortgage loan, ninety days, trial court, 
inter alia, non-obligor, precluding, assignee, default, 
opposes, mail

Case Summary

Overview

HOLDINGS: [1]-A lender was prima facie entitled to 
summary judgment and an order of reference in its 
foreclosure action because the executor of the 
deceased borrower's estate failed to raise an issue of 
fact where the notice required by RPAPL 1304 could no 
longer be given to the borrower, who was deceased.

Outcome
Motion granted.

LexisNexis® Headnotes

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Movant Persuasion 
& Proof

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Nonmovant 
Persuasion & Proof

HN1[ ]  Burdens of Proof, Movant Persuasion & 
Proof
A party seeking summary judgment bears the initial 
burden of affirmatively demonstrating its entitlement to 
summary judgment as a matter of law. Once this 
showing has been made, the burden shifts to the party 
opposing the motion for summary judgment to produce 
evidentiary proof in admissible form sufficient to 
establish the existence of material issues of fact which 
require a trial of the action.

Real Property Law > Financing > Foreclosures

Real Property Law > Financing > Mortgages & 
Other Security Instruments > Mortgagor's Interests

HN2[ ]  Financing, Foreclosures
RPAPL 1304 provides, with regard to a home loan, that 
at least 90 days before a lender begins an action 
against a borrower to foreclose on a mortgage, the 
lender must provide notice to the borrower that the loan 
is in default and his home is at risk.
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Real Property Law > Financing > Foreclosures

Real Property Law > Financing > Mortgages & 
Other Security Instruments > Mortgagor's Interests

HN3[ ]  Financing, Foreclosures
Proper service of the RPAPL 1304 notice containing the 
statutorily-mandated content is a condition precedent to 
the commencement of a foreclosure action. Pursuant to 
§ 1304(2), the notice is to be sent to the borrower by
registered or certified mail and by first class mail to the 
last known address of the borrower.

Real Property Law > Financing > Foreclosures

Real Property Law > Financing > Mortgages & 
Other Security Instruments > Mortgagor's Interests

HN4[ ]  Financing, Foreclosures
The notice required by RPAPL 1304 need only be sent 
to a "borrower." While the statute does not define that 
term, logic dictates that a "borrower" is someone who, at 
a minimum, either received something and/or is 
responsible to return it.

Counsel:  [***1] For Plaintiff: Rosicki, Rosicki & 
Associates, Batavia, NY.

For Defendant: Harry Amer, Esq., White Plains, NY.

Judges: HON. WILLIAM J. GIACOMO, J.S.C.

Opinion by: WILLIAM J. GIACOMO

Opinion

 [*737]   [**787]  William J. Giacomo, J. 

The following papers numbered 1 to 9 were read on 
plaintiff's motion for summary judgment and an order of 
reference1.

PAPERS NUMBERED

1 Although defendants' papers indicate they are also moving 
for summary judgment since they did not make a cross motion 
their papers are treated solely as opposition to plaintiff's 
motion.

Notice of Motion/Affidavits/Exhibits 1-3

Affidavit in Opposition/Exhibits 4-5

Reply Affirmation 6

Supplemental Affidavits2 7-8

Factual and Procedural Background

On March 20, 2015, plaintiff commenced this residential 
mortgage foreclosure action. The borrower, now 
deceased, failed to make payments starting September 
1, 2008. Borrower Belle Eisenman died on August 19, 
2013. [***2]  Issue was joined on May 4, 2015.

Plaintiff now moves for summary judgment and an order 
of reference.

Defendant opposes the motion on the ground that, inter 
alia, the case should be dismissed due to plaintiff's 
failure to serve it, the Estate of Belle Eisenman, with 
notice of default pursuant to RPAPL § 1304.

Discussion

HN1[ ] A party seeking summary judgment bears the 
initial burden of affirmatively demonstrating its 
entitlement to summary judgment as a matter of law. 
(See Winegrad v New York Univ. Med. Ctr., 64 NY2d 
851, 853, 476 N.E.2d 642, 487 N.Y.S.2d 316 [1985]; 
Alvarez v Prospect Hospital, 68 NY2d 320, 501 N.E.2d 
572, 508 N.Y.S.2d 923 [1986]). "Once this showing has 
been made ... the burden shifts to the party opposing 
the motion for summary judgment to produce 
evidentiary proof in admissible form sufficient to 
establish the existence of material issues of fact which 
require a trial of the action" (see Zuckerman v. City of 
New York, 49 NY2d 557, 404 N.E.2d 718, 427 N.Y.S.2d 
595 [1980]).

Here, plaintiff established prima facie entitlement to 
summary judgment and an order of reference. In 
opposition, defendant fails to raise an issue of fact 
precluding  [**788]  summary judgment in plaintiff's favor. 
Defendant's laches argument is without merit defendant 
has not made a mortgage payment since 2008. 
Moreover, contrary to defendant's claim, the January 30, 
2012 dismissal of a prior action commenced against 

2 The Court asked the parties to submit supplemental briefs on 
the issue of whether the notice provisions of RPAPL § 1304 
apply where the borrower is deceased.

52 Misc. 3d 736, *736; 36 N.Y.S.3d 786, **786; 2016 N.Y. Misc. LEXIS 2514, ***2514; 2016 NY Slip Op 26218, 
****1
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Belle Eisenman was not dismissed on the merits and is 
not res judicata [***3]  precluding this action.

With respect to defendant's claim that plaintiff failed to 
comply with the notice provisions of RPAPL § 1304, that 
argument [*738]  is also without merit. Although there is 
no Appellate Division case on point, several trial Court 
have addressed the issue of whether the notice 
provisions of RPAPL § 1304 apply where the borrower 
is deceased. In The Bank of New York Mellon v. Ana 
Roman as Ex'r of the Estate of Pablo Roman, (2012 
N.Y. Misc. LEXIS 3064, 2012 WL 2563828 [Queens 
County Supreme 2012]), the motion court found RPAPL 
§ 1304 inapplicable where the borrower is deceased.
The Court noted:

HN2[ ] RPAPL § 1304 provides, inter alia, with 
regard to a home loan, that at  [****2]  least ninety 
days before a lender begins an action against a 
borrower to foreclose on a mortgage the lender 
must provide notice to the borrower that the loan is 
in default and his home is at risk (see Aurora Loan 
Services, LLC v Weisblum, 85 AD3d 95, 923 
N.Y.S.2d 609 [2d Dept. 2011]). HN3[ ] "Proper 
service of the RPAPL 1304 notice containing the 
statutorily-mandated content is a condition 
precedent to the commencement of the foreclosure 
action" (Aurora Loan Services, LLC v Weisblum, 
supra, p. 103).

However, pursuant to RPAPL §1304[2], the notice 
is to be sent to the borrower by registered or 
certified mail and by first class mail to the last 
known address of the borrower. Here, the borrower, 
Pablo Roman, who signed both the note and 
mortgage individually, was deceased 90 days prior 
to the commencement of the foreclosure action. 
Neither Ana Roman nor Aracelis Roman, who [***4]  
have a present interest in the property, assumed 
the mortgage or obtained a new mortgage in their 
own names. Accordingly, as the statute requires 
only that the borrower be given notice and as the 
borrower, Mr. Pablo Roman died more than four 
years prior to the commencement of the action, this 
Court finds that the provisions of RPAPL § 1304 are 
not applicable herein.

In an analogous case US Bank v. Hasan, (42 Misc 3d 
1221[A], 986 N.Y.S.2d 869, 2014 NY Slip Op 50115[U] 
[Kings County Supreme Court 2014]), the trial court 
found that t the notice provisions of RPAPL § 1304 did 
not apply to the non-obligor spouse owner, who had not 
signed the note. The Court stated:

RPAPL 1304 states in relevant part: "at least ninety 
days before a lender, an assignee or a mortgage 
loan servicer commences legal action  [*739]  
against the borrower, including mortgage 
foreclosure, such lender, assignee or mortgage 
loan servicer shall give notice to the borrower..." of 
certain statutorily mandated information. It is clear, 
however, that HN4[ ] the notice need only be sent 
to a "borrower." While the statute does not define 
that term, logic dictates that a "borrower" is 
someone who, at a minimum, either received 
something and/or is responsible to return it. 
Mohamad not only did not sign the note herein, his 
"non-obligor" status is clearly delineated on the 
mortgage and various [***5]  riders. To the extent 
that it appears that only Gamal was obligated to 
repay the loan, only he was the "borrower."

Here, Belle Eisenman, the borrower, is deceased. Thus, 
there can no longer be notice given to the borrower. 
Accordingly, the notice provisions of RPAPL § 1304 do 
not apply.

 [**789]  Based on the foregoing, plaintiff's motion for 
summary judgment and an order of reference is 
GRANTED and signed herewith.

Dated: White Plains, New York

July 11, 2016

HON. WILLIAM J. GIACOMO, J.S.C.

End of Document

52 Misc. 3d 736, *737; 36 N.Y.S.3d 786, **788; 2016 N.Y. Misc. LEXIS 2514, ***2; 2016 NY Slip Op 26218, ****1
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Michael Corcoran

NY CLS CPLR R 3408

Current through 2018 Chapters 1-187

New York Consolidated Laws Service  >  Civil Practice Law And Rules (Arts. 1 — 100)  >  Article 
34 Calendar Practice; Trial Preferences (§§ 3401 — 3409)

R 3408. Mandatory settlement conference in residential foreclosure actions

(a)[Eff until February 13, 2020]

1.Except as provided in paragraph two of this subdivision, in any residential foreclosure action involving 
a home loan as such term is defined in section thirteen hundred four of the real property actions and 
proceedings law, in which the defendant is a resident of the property subject to foreclosure, plaintiff 
shall file proof of service within twenty days of such service, however service is made, and the court 
shall hold a mandatory conference within sixty days after the date when proof of service upon such 
defendant is filed with the county clerk, or on such adjourned date as has been agreed to by the 
parties, for the purpose of holding settlement discussions pertaining to the relative rights and 
obligations of the parties under the mortgage loan documents, including, but not limited to: (i) 
determining whether the parties can reach a mutually agreeable resolution to help the defendant avoid 
losing his or her home, and evaluating the potential for a resolution in which payment schedules or 
amounts may be modified or other workout options may be agreed to, including, but not limited to, a 
loan modification, short sale, deed in lieu of foreclosure, or any other loss mitigation option; or (ii) 
whatever other purposes the court deems appropriate.

2.

(i)Paragraph one of this subdivision shall  not apply to a home loan secured by a reverse mortgage 
where the default  was triggered by the death of the last surviving borrower unless:

(A)the last surviving borrower’s  spouse, if any, is a resident of the property subject to 
foreclosure;  or

(B)the last surviving borrower’s  successor in interest, who, by bequest or through intestacy, 
owns,  or has a claim to the ownership of the property subject to foreclosure,  and who was a 
resident of such property at the time of the death of  such last surviving borrower.

(ii)The superintendent of financial services  may promulgate such rules and regulations as he or 
she shall deem  necessary to implement the provisions of this paragraph.

(a)[Eff Feb 13, 2020]

1.Except as provided in paragraph two of this subdivision,  in any residential foreclosure action 
involving a high-cost  home loan consummated between January first, two thousand three and 
September first, two thousand eight, or a subprime or nontraditional  home loan, as those terms are 
defined under section thirteen hundred four of the real property actions and proceedings law, in which 
the  defendant is a resident of the property subject to foreclosure, the  court shall hold a mandatory 
conference within sixty days after the  date when proof of service is filed with the county clerk, or on 
such  adjourned date as has been agreed to by the parties, for the purpose  of holding settlement 
discussions pertaining to the relative rights and obligations of the parties under the mortgage loan 
documents,  including, but not limited to: (i) determining whether the parties can reach a mutually 
agreeable resolution to help the  defendant avoid losing his or her home, and evaluating the potential  
for a resolution in which payment schedules or amounts may be modified or other workout options may 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8RT6-GTS2-D6RV-H4T7-00000-00&context=


Page 2 of 4

NY CLS CPLR R 3408

Michael Corcoran

be agreed to including, but not limited  to, a loan modification, short sale, deed in lieu of foreclosure, or 
any other loss mitigation option; or (ii) whatever other purposes the court deems appropriate.

2.

(i)Paragraph one of this subdivision shall not apply to  a home loan secured by a reverse mortgage 
where the default was triggered  by the death of the last surviving borrower unless:

(A)the last surviving borrower’s spouse, if any,  is a resident of the property subject to 
foreclosure; or

(B)the last surviving borrower’s successor in interest,  who, by bequest or through intestacy, 
owns, or has a claim to the  ownership of the property subject to foreclosure, and who was a 
resident  of such property at the time of the death of such last surviving borrower.

(ii)The superintendent of financial services may promulgate  such rules and regulations as he or 
she shall deem necessary to implement  the provisions of this paragraph.

(b)At the initial conference held pursuant to this section, any defendant currently appearing pro se, shall be 
deemed to have made a motion to proceed as a poor person under section eleven hundred one of this chapter. 
The court shall determine whether such permission shall be granted pursuant to standards set forth in section 
eleven hundred one of this chapter. If the court appoints defendant counsel pursuant to subdivision (a) of 
section eleven hundred two of this chapter, it shall adjourn the conference to a date certain for appearance of 
counsel and settlement discussions pursuant to subdivision (a) of this section, and otherwise shall proceed with 
the conference.

(c)At any conference held pursuant to this section, the plaintiff and the defendant shall appear in person or by 
counsel, and each party’s representative at the conference shall be fully authorized to dispose of the case. If 
the defendant is appearing pro se, the court shall advise the defendant of the nature of the action and his or her 
rights and responsibilities as a defendant. Where appropriate, the court may permit a representative of the 
plaintiff or the defendant to attend the settlement conference telephonically or by video-conference.

(d)Upon the filing of a request for judicial intervention in any action pursuant to this section, the court shall send 
either a copy of such request or the defendant’s name, address and telephone number (if available) to a 
housing counseling agency or agencies on a list designated by the division of housing and community renewal 
for the judicial district in which the defendant resides. Such information shall be used by the designated housing 
counseling agency or agencies exclusively for the purpose of making the homeowner aware of housing 
counseling and foreclosure prevention services and options available to them.

(e)The court shall promptly send a notice to parties advising them of the time and place of the settlement 
conference, the purpose of the conference and the requirements of this section. The notice shall be in a form 
prescribed by the office of court administration, or, at the discretion of the office of court administration, the 
administrative judge of the judicial district in which the action is pending, and shall advise the parties of the 
documents that they shall bring to the conference.

1.For the plaintiff, such documents shall include, but are not limited to, (i) the payment history; (ii) an 
itemization of the amounts needed to cure and pay off the loan; (iii) the mortgage and note or copies of 
the same; (iv) standard application forms and a description of loss mitigation options, if any, which may 
be available to the defendant; and (v) any other documentation required by the presiding judge. If the 
plaintiff is not the owner of the mortgage and note, the plaintiff shall provide the name, address and 
telephone number of the legal owner of the mortgage and note. For cases in which the lender or its 
servicing agent has evaluated or is evaluating eligibility for home loan modification programs or other 
loss mitigation options, in addition to the documents listed above, the plaintiff shall bring a summary of 
the status of the lender’s or servicing agent’s evaluation for such modifications or other loss mitigation 
options, including, where applicable, a list of outstanding items required for the borrower to complete 
any modification application, an expected date of completion of the lender’s or servicer agent’s 
evaluation, and, if the modification(s) was denied, a denial letter or any other document explaining the 
reason(s) for denial and the data input fields and values used in the net present value evaluation. If the 
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modification was denied on the basis of an investor restriction, the plaintiff shall bring the documentary 
evidence which provides the basis for the denial, such as a pooling and servicing agreement.

2.For the defendant, such documents shall include, but are not limited to, if applicable, information on 
current income tax returns, expenses, property taxes and previously submitted applications for loss 
mitigation; benefits information; rental agreements or proof of rental income; and any other 
documentation relevant to the proceeding required by the presiding judge.

(f)Both the plaintiff and defendant shall negotiate in good faith to reach a mutually agreeable resolution, 
including but not limited to a loan modification, short sale, deed in lieu of foreclosure, or any other loss 
mitigation, if possible. Compliance with the obligation to negotiate in good faith pursuant to this section shall be 
measured by the totality of the circumstances, including but not limited to the following factors:

1.Compliance with the requirements of this rule and applicable court rules, court orders, and directives 
by the court or its designee pertaining to the settlement conference process;

2.Compliance with applicable mortgage servicing laws, rules, regulations, investor directives, and loss 
mitigation standards or options concerning loan modifications, short sales, and deeds in lieu of 
foreclosure; and

3.Conduct consistent with efforts to reach a mutually agreeable resolution, including but not limited to, 
avoiding unreasonable delay, appearing at the settlement conference with authority to fully dispose of 
the case, avoiding prosecution of foreclosure proceedings while loss mitigation applications are 
pending, and providing accurate information to the court and parties.

Neither of the parties’ failure to make the offer or accept the offer made by the other party is sufficient 
to establish a failure to negotiate in good faith.

(g)The plaintiff must file a notice of discontinuance and vacatur of the lis pendens within ninety days after any 
settlement agreement or loan modification is fully executed.

(h)A party to a foreclosure action may not charge, impose, or otherwise require payment from the other party 
for any cost, including but not limited to attorneys’ fees, for appearance at or participation in the settlement 
conference.

(i)The court may determine whether either party fails to comply with the duty to negotiate in good faith pursuant 
to subdivision (f) of this section, and order remedies pursuant to subdivisions (j) and (k) of this section, either on 
motion of any party or sua sponte on notice to the parties, in accordance with such procedures as may be 
established by the court or the office of court administration. A referee, judicial hearing officer, or other staff 
designated by the court to oversee the settlement conference process may hear and report findings of fact and 
conclusions of law, and may make reports and recommendations for relief to the court concerning any party’s 
failure to negotiate in good faith pursuant to subdivision (f) of this section.

(j)Upon a finding by the court that the plaintiff failed to negotiate in good faith pursuant to subdivision (f) of this 
section, and order remedies pursuant to this subdivision and subdivision (k) of this section the court shall, at a 
minimum, toll the accumulation and collection of interest, costs, and fees during any undue delay caused by the 
plaintiff, and where appropriate, the court may also impose one or more of the following:

1.Compel production of any documents requested by the court pursuant to subdivision (e) of this 
section or the court’s designee during the settlement conference;

2.Impose a civil penalty payable to the state that is sufficient to deter repetition of the conduct and in an 
amount not to exceed twenty-five thousand dollars;

3.The court may award actual damages, fees, including attorney fees and expenses to the defendant 
as a result of plaintiff’s failure to negotiate in good faith; or

4.Award any other relief that the court deems just and proper.

(k)Upon a finding by the court that the defendant failed to negotiate in good faith pursuant to subdivision (f) of 
this section, the court shall, at a minimum, remove the case from the conference calendar. In considering such 
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a finding, the court shall take into account equitable factors including, but not limited to, whether the defendant 
was represented by counsel.

(l)At the first settlement conference held pursuant to this section, if the defendant has not filed an answer or 
made a pre-answer motion to dismiss, the court shall:

1.advise the defendant of the requirement to answer the complaint;

2.explain what is required to answer a complaint in court;

3.advise that if an answer is not interposed the ability to contest the foreclosure action and assert 
defenses may be lost; and

4.provide information about available resources for foreclosure prevention assistance.

At the first conference held pursuant to this section, the court shall also provide the defendant with a 
copy of the Consumer Bill of Rights provided for in section thirteen hundred three of the real property 
actions and proceedings law.

(m)A defendant who appears at the settlement conference but who failed to file a timely answer, pursuant to 
rule 320 of the civil practice law and rules, shall be presumed to have a reasonable excuse for the default and 
shall be permitted to serve and file an answer, without any substantive defenses deemed to have been waived 
within thirty days of initial appearance at the settlement conference. The default shall be deemed vacated upon 
service and filing of an answer.

(n)Any motions submitted by the plaintiff or defendant shall be held in abeyance while the settlement 
conference process is ongoing, except for motions concerning compliance with this rule and its implementing 
rules.

History

Add, L 2008, ch 472, § 3, eff Aug 5, 2008; amd, L 2009, ch 507, § 9, eff Feb 13, 2010; L 2013, ch 306, § 2, eff Aug 
30, 2013; L 2016, ch 73, §§ 2, 3 (Part Q), eff Dec 20, 2016; L 2017, ch 58, § 2 (Part FF), eff April 20, 2017; L 2018, 
ch 58, § 2 (Part HH), eff April 12, 2018.
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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable DENIS J. BUTLER IAS PART 12
Justice

-----------------------------------------x
WELLS FARGO BANK MINNEESOTA, N.A., AS
TRUSTEE, FORMERLY KNOWN AS NORWEST
BANK MINNESOTA, NA AS TRUSTEE FOR
CERTIFICATE HOLDERS OF SACO I INC.,   Index No.: 8726/11
SERIES 1999-3

  Motion Date:   
Plaintiff,   October 22, 2013

-against-   Cal. No.: 153
  Seq. No.: 1

DORA FRAIBERG, AS PROPOSED EXECUTRIX
AND HIER-AT-LAW TO THE ESTATE OF
JOSEPH POLONSKY, DECEASED, ALEX
POLONSKY, AS PROPOSED EXECUTRIX AND 
HEIR-AT-LAW TO THE ESTATE OF JOSEPH
POLANSKY, DECEASED, UNITED STATES
OF AMERICA, NEW YORK STATE DEPARTMENT
OF TAXATION AND FINANCE, “JOHN DOE” 
AND “JANE DOE” said names being
fictitious is being the intention of 
Plaintiff to designate any and all
occupants of premises being 
foreclosed herein, 

Defendants.

----------------------------------------X

The following papers numbered 1 to 20 read on this motion by
plaintiff for an Order (1) amending the caption of the action,
and (2) appointing a referee to compute the amounts owed to the
plaintiff.

PAPERS 
NUMBERED   

   Notice of Motion, Affidavit , Affirmations,
   Exhibits, Proposed Order............................ 1-16
   Affirmation In Opposition, Exhibit.................. 17-18
   Reply Affirmation, Exhibit.......................... 19-20

1

51



Upon the foregoing papers it is ordered that the  motion is
decided as follows:

Plaintiff commenced this action seeking foreclosure of a
mortgage executed by Joseph Polonsky and Sophia Polonsky, both
now deceased, in favor of Lincoln Savings Bank, and subsequently
assigned to plaintiff, on the real property known as 8814 Francis
Lewis Boulevard, Queens Village New York, to secure a note,
evidencing a loan and indebtedness in the principal amount of
$105,000.00. Plaintiff alleges that “the Borrower” has defaulted
under the mortgage by failing to pay the monthly mortgage
installment payment which became due and payable as of April 1,
2010 and subsequent payments (Affidavit of Merit of Teri I. Beck,
sworn to on June 17, 2013, ¶7). Upon such default, plaintiff
elected to accelerate the mortgage debt and declare all sums
secured by the mortgage due and payable.

Based upon the evidence presented herein, Joseph Polonsky
and Sophia Polonsky were owners of the subject premises and
executed a note and mortgage (Ex. A and B) for the subject
premises in April, 1989. It is alleged, and uncontested, that
Sophia Polonsky died in 1993 and Joseph Polonsky died in 2007
(Affirmation in Opposition dated October 1, 2013, ¶8, 9) and that
defendants Dora Fraiberg (“Fraiberg”) and Alex Polonsky
(“Polonsky”) are the children, and only heirs at law, of Joseph
and Sophia Polonsky and resided in the subject premises at the
time this foreclosure action was commenced (Complaint, Ex. G).

Plaintiff moves to amend the caption of the action to delete
all “Doe” defendants and for an order of reference. Defendants
Fraiberg and Polonsky oppose the motion, alleging that as a
condition precedent to a referee being appointed, said defendants
are entitled to a Residential Mortgage Foreclosure Conference,
pursuant to CPLR §3408.

CPLR §3408(a) provides in relevant part for mandatory
settlement conference proceedings “[i]n any residential
foreclosure action involving a home loan as such term is defined
in section thirteen hundred four of the real property actions and
proceedings law, in which the defendant is a resident of the
property subject to foreclosure”. RPAPL §1304(5)(b) defines “home
loan” in pertinent part as a “loan ... in which ... the borrower
is a natural person; the debt is incurred ... primarily for
personal, family, or household purposes; the loan is secured by a
mortgage ... on real estate ... which is or will be occupied by
the borrower as the borrower’s principal dwelling, and ... [t]he
property is located in this state”. 
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Further, CPLR §3408(a) mandates that conferences shall be
held “for the purpose of holding settlement discussions ...
including, but not limited to determining whether the parties can
reach a mutually agreeable resolution to help the defendant avoid
losing his or her home”. Thus, in the context of both CPLR
§3408(a) and RPAPL §1304(5), the controlling factors are
residency or occupancy rather than ownership and the loan rather
than the mortgage, in order to achieve the aforesaid Legislative
purpose.

Plaintiff contends that defendants are not entitled to a
foreclosure conference as the instant loan is not to be
considered a “home loan” because, due to the death of the
borrowers, they are no longer natural persons. Plaintiff fails to
contest that the borrowers were natural persons and that the loan
was a “home loan” when the loan was originally made and fails to
explain why plaintiff requested a CPLR §3408 settlement
conference and why plaintiff concluded that the instant “loan is
subject to the requirements set forth in Laws 2008, Chapter 572,
Sec. 3-a, signed into law by Governor Patterson on August 5,
2008" (Affirmation of Miranda L. Sharlette, Esq. dated July 10,
2013, Ex. F), if said loan was not a “home loan”. Additionally,
while the death of the borrowers may act to waive the requirement
of service of a 90-day notice on the borrowers, pursuant to CPLR
§1304 (see, The Bank of New York Mellon v. Ana Roman as Executor,
2012 WL 2563828 (S. Ct., Qns. Cty.), plaintiff’s claim that the
loan is no longer a “home loan” under that statute is without
merit.

As it is fundamental that the court should attempt to
effectuate the intent of the Legislature in interpreting a
statute (see, Commonwealth of N. Mariana Is. v. Canadian Imeprial
Bank of Commerce, 21 N.Y.3d 55 (2013) and as the mortgage herein
was given to natural persons and the debt incurred has not been
shown to have been for other than personal, family or household
purposes, said mortgage is a “home loan” pursuant to CPLR §1304,
and defendants Fraiberg and Polonsky are entitled to a mandatory
settlement conference under CPLR §3408 (se, Independence Bank v.
Valentine, 2013 WL 6182953 [N.Y.A.D. 2 Dept.]). Plaintiff’s
contention that such settlement conference was held and completed
is convincingly rebutted by the evidence of opposing defendants.

As such, the branch of the motion seeking the appointment of
a referee to compute is denied, with leave to renew upon the
completion of a mandatory settlement conference pursuant to CPLR
§3408. Such settlement conference is to be requested by either
plaintiff or opposing defendants within forty-five (45) days of
the date of entry hereof.

3

53



The branch of the motion seeking leave to amend a caption to
delete the names of fictitious defendants is properly brought
pursuant to CPLR §305(c) and CPLR §3025(b), and is unopposed. As
such, this branch of the motion is granted to the extent that
defendants, “John Doe” and “Jane Doe”, are deleted from the
caption.

Accordingly, the branch of plaintiff’s motion seeking to
appoint a referee to compute is hereby denied and the branch of
plaintiff’s motion seeking to amend the caption is hereby
granted.

This Constitutes the Decision and Order of the Court.

Dated: December    , 2013

____________________________
Denis J. Butler, J.S.C.
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Wells Fargo Bank, NA v Balk

Supreme Court of New York, Suffolk County

December 21, 2015, Decided

20599/10

Reporter
2015 N.Y. Misc. LEXIS 4733 *; 2015 NY Slip Op 51923(U) **; 50 Misc. 3d 1205(A); 29 N.Y.S.3d 850

 [**1]  Wells Fargo Bank, NA, Plaintiff, against Traci Balk a/k/a TRACI SPRINGER, EXECUTRIX OF THE ESTATE 
OF BARRY SPRINGER a/k/a BARRY W. SPRINGER, FORD MOTOR CREDIT COMPANY d/b/a LAND ROVER 
CAPITAL GROUP, PEOPLE OF THE STATE OF NEW YORK, UNITED STATES OF AMERICA acting through the 
IRS, "JOHN DOE 1 to JOHN DOE 25", said names being fictitious, the persons or parties intended being the 
persons, parties, corporations or entities, if any, having or claiming an interest in or lien upon the mortgaged 
premises described in the complaint, Defendants.

Notice: THIS OPINION IS UNCORRECTED AND WILL NOT BE PUBLISHED IN THE PRINTED OFFICIAL 
REPORTS.

PUBLISHED IN TABLE FORMAT IN THE NEW YORK SUPPLEMENT.

Core Terms

default, mortgage, answering, settlement conference, borrower, papers, reference order, notice, reasonable 
excuse, foreclosure, vacate

Headnotes/Syllabus

Headnotes

Mortgages—Foreclosure—Successors-in-interest of deceased borrower were not entitled to protections afforded 
under various statutory provisions aimed at foreclosure voidance, including settlement conference procedures set 
forth in CPLR 3408.

Counsel:  [*1] For Plaintiff: WOODS, OVIATE, GILMAN, LLP, Rochester, NY.

For Traci Balk, Defendant: SCOTT LOCKWOOD, ESQ., No. Babylon, NY.

Judges: Thomas F. Whelan, J.S.C.

Opinion by: Thomas F. Whelan

Opinion

Thomas F. Whelan, J.

https://advance.lexis.com/api/shepards?id=urn:contentItem:5HVY-54C1-DXC7-K2VT-00000-00&category=initial&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5HSF-2NR1-F04J-82DH-00000-00&context=


Page 2 of 4

Michael Corcoran

Upon the following papers numbered 1 to 8 read on this motion by the defendant to vacate her default; Notice of 
Motion/Order to Show Cause and supporting papers 1 - 4; Notice of Cross Motion and supporting papers; 
Answering papers 5-6; Reply papers 7-8; Other; (and after hearing counsel in support and opposed to the motion) it 
is,

ORDERED that this motion (#004) by defendant, Traci Balk, for an order vacating her default in answering and 
granting her leave to serve a late answer is considered under CPLR 5015 and 3012(d) and is denied.

The plaintiff commenced this action to foreclose the lien of a September 7, 2007 mortgage given Barry Springer, 
deceased, to the World Savings Bank, F.S.B., to secure a mortgage note of the same date likewise given by Barry 
Springer. Defendant Balk executed both the mortgage note and mortgage of September 7, 2007 in her capacity as 
attorney-in-fact for her principal, Barry Springer, who died in 2007. In December of 2009, the loan went into default 
and this action was commenced on June 8, 2010 [*2]  to foreclose the lien of the mortgage which had been 
transferred to the plaintiff. Defendant Balk was joined herein as a party defendant in her capacity as Executrix of the 
Estate of Barry Singer, the borrower/mortgagor under the terms of the loan documents. Defendant Balk defaulted in 
answering the summons and complaint served upon her as did the other defendants joined herein by service of 
process.

In September of 2010, the plaintiff moved for an order of reference on default but such motion was withdrawn by 
notice dated November 24, 2010. By order dated January 11, 2011, the plaintiff's motion was disposed of as 
withdrawn. In May of 2014, the plaintiff moved anew for an order of reference on default. Pursuant to procedures in 
effect in this court, the motion was forwarded to the specialized mortgage foreclosure conference part and held in 
abeyance while personnel assigned thereto scheduled a settlement conference of the type contemplated by CPLR 
3408 for September 23, 2014. Thereat, the action was marked "not eligible" since the borrower in this action was 
deceased and only borrowers who reside in the mortgaged premises are entitled to the settlement conference 
provided under CPLR 3408 (see also [*3]  RPAPL 1304). The plaintiff's pending motion (#002) for an order fixing 
the defaults in answering of all defendants served with process and the appointment of a referee to compute 
amounts due under the note and mortgage was  [**2]  granted by order dated February 6, 2015.

Defendant Balk then moved for an order (#003) dismissing the plaintiff's complaint as abandoned pursuant to CPLR 
3215(c), or in the alternative, for a dismissal on the grounds of a purported lack of compliance with the ninety day 
notice provisions set forth in RPAPL § 1304. That motion was denied by order dated August 27, 2015 as the 
asserted abandonment defense was found to be without merit due to the plaintiff's prior interposition of a motion 
within the one year period prescribed by CPLR 3215(c). The RPAPL § 1304 defense was also found to be lacking 
in merit, since none of the remedies afforded to borrowers under certain statutory enactments, such as the notice 
provisions of RPAPL §§ 1303 and 1304 and the settlement conference procedures set forth in CPLR 3408, are 
applicable to non-borrower defendants, such as defendant Balk.

By the instant motion, which was served during the pendency of her prior motion, defendant Balk moves (#004) for 
an order vacating her default in answering and for leave to serve a late answer. For the reasons stated below, this 
motion (#004) is also denied.

It is well established that to obtain a discretionary vacatur of an order or judgment pursuant to CPLR 5015(a)(1) that 
fixed a defendant's default in [*4]  timely answering the summons and complaint and/or for leave to serve a late 
answer pursuant to CPLR 3012(d), the moving defendant must demonstrate "excusable default grounds" which 
require a showing of a reasonable excuse for the default and a demonstration of a potentially meritorious defense, 
the material facts of which, are advanced in an affidavit of the defendant or proposed verified answer attached to 
the moving papers (see PHH Mtge. Corp. v Celestin, 130 AD3d 703, 11 NYS3d 871 [2d Dept 2015]; 
Citimortgage, Inc. v Kowalski, 130 AD3d 558, 13 NYS3d 468 [2d Dept 2015]; Wells Fargo Bank, N.A. v Combs, 
128 A.D.3d 812, 10 N.Y.S.3d 121 [2d Dept 2015]; Emigrant Bank v O. Carl Wiseman, 127 AD3d 1013, 6 NYS3d 
670 [2d Dept 2015]; Deutsche Bank Trust Co. Americas v Marous, 127 AD3d 1012, 5 NYS3d 883 [2d Dept 
2015]; E*Trad Bank v Vasquez, 126 AD3d 933, 7 NYS3d 285 [2d Dept 2015]; Citimortgage, Inc. v Stover, 124 
AD3d 575, 2 NYS3d 147 [2d Dept 2015]; HSBC Bank USA, N.A. v Rotimi, 121 AD3d 855, 855, 995 NYS2d 81 [2d 
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Dept 2014]; Chase Home Fin., LLC v Minott, 115 A.D.3d 634, 981 N.Y.S.2d 757 [2d Dept 2014]; HSBC Bank 
USA, N.A. v Lafazan, 115 AD3d 647, 983 NYS2d 32 [2d Dept 2014]; Diederich v Wetzel, 112 AD3d 883, 979 
NYS2d 605 [2d Dept 2013]; New York Hosp. Med. Ctr. of Queens v Insurance Co. of State of Pa., 16 AD3d 391, 
392, 791 NYS2d 145 [2d Dept 2005]). This two prong standard is applicable to applications made prior or 
subsequent to the issuance of an order adjudicating the defendant's default in answering or a final judgment in 
favor of the plaintiff (see Eugene Di Lorenzo, Inc. v A.C. Dutton Lbr. Co., 67 NY2d 138, 141, 492 N.E.2d 116, 
501 NYS2d 8 [1986, judgment issued]; Bac Home Loans Serv., LP v Reardon, 132 A.D.3d 790, 18 N.Y.S.3d 664 
[2d Dept 2015, no order of reference nor judgment issued]; Wells Fargo Bank v Besemer, 131 AD3d 1047, 16 
NYS3d 819 [2d Dept 2015, judgment issued]; Morgan Stanley Mortgf. Laon Trust 2006-17XS v Waldman, 131 
AD3d 1140, 16 NYS2d 331[2d Dept 2015, order of reference issued]; U.S. Bank N.A. v Alba, 130 A.D.3d 715, 11 
N.Y.S.3d 864, 11 NYS2d 864 [2d Dept 2015, judgment issued]; HSBC Bank USA v Desrouilleres, 128 A.D.3d 
1013, 11 N.Y.S.3d 93 [2d Dept 2015, judgment issued]; U.S. Bank Nat. Ass'n. v Sachdev, 128 A.D.3d 807, 9 
N.Y.S.3d 337 [2d Dept 2015; order of reference issued]; Citimortgage, Inc., v Stover, 124 A.D.3d 575, 2 N.Y.S.3d 
147 [2d Dept 2015, order of reference issued]; [**3]  JP Morgan Chase Bank v Palma, 114 AD3d 645, 979 NYS2d 
832 [2d Dept 2014, no order of reference or judgment issued]; Bank of New York v Espejo, 92 AD3d 707, 939 
NYS2d 105 [2d Dept 2012, judgment issued]; Midfirst Bank v Al—Rahman, 81 A.D.3d 797, 917 NYS2d 871[2d 
Dept 2011, judgment issued]; c.f., Guzetti v City of New York, 32 AD3d 234, 820 NYS2d 29 [1st Dept 2006]).

Here, defendant Balk asserts that she had conversations with the plaintiff or its servicing agent shortly after receipt 
of a pre-foreclosure notice papers and conversations with plaintiff's counsel after receipt of the summons and 
complaint. These conversation were allegedly aimed at achieving a loan modification [*5]  or other resolution but 
none were successful. Defendant Balk then attended a CPLR 3408 conference on September 23, 2014 that was 
scheduled by personnel assigned to the specialized mortgage foreclosure conference part of this court. However, 
the quasi-judicial officer presiding over the conference determined this proceeding was not "eligible" for a 
settlement conference under CPLR 3408 because the borrower was deceased and was thus not an occupier or 
resident of the mortgaged premises (see RPAPL 1304). Although defendant Balk did confer with plaintiff's counsel 
on September 23, 2014, no offer of a loan modification or other resolution was made to defendant Balk.

These circumstances do not, however, constitute a reasonable excuse for defendant's default in answering that 
occurred more than five years ago. It is now well settled law that unsubstantiated claims of engagement in pre-
action, out-of-court conversations with the plaintiff or its servicing agent that are purportedly aimed at securing a 
restructuring or other modification of a loan does not constitute a reasonable excuse within the contemplation of 
CPLR 5015(a)(1) or 3012(d) (see Wells Fargo Bank v Besemer, 131 AD3d 1047, 16 NYS3d 819 [2d Dept 2015], 
supra; Deutsche Bank Natl. Trust Co. v Gutierrez, 102 AD3d 825, 958 NYS2d 472 [2d Dept 2013]; Bank of New 
York Mellon v Izmirigil, 88 AD3d 930, 931 NYS2d 667 [2d Dept 2011]; Garal Wholesalers, Ltd. v Raven Brands, 
Inc., 82 A.D.3d 1041, 919 N.Y.S.2d 358 [2d Dept 2011]; US Bank Natl. Assn. v Slavinski, 78 AD3d 1167, 912 
NYS2d 285 [2d Dept 2010]).

Nor did defendant Balk's attendance at the CPLR 3408 court scheduled [*6]  settlement conference on September 
23, 2014 and the conduct of the plaintiff's counsel, who declined to engage in loan modification discussions with the 
plaintiff, provide the requisite reasonable excuse for the default in answering or grounds for granting leave to serve 
a late answer. The obligation imposed by CPLR 3408 to appear at court initiated settlement conferences and to 
negotiate a settlement in good faith does not extend to all mortgage foreclosure actions. Rather, it applies only to 
"any residential foreclosure action involving a home loan" as that term is defined in RPAPL § 1304. Pursuant to this 
statute, the mortgaged premises must be occupied by the borrower as his or principal residence as the negotiations 
mandated thereby are aimed at helping defendant borrowers to avoid losing their homes (see RPAPL § 1304; 
CPLR 3408[a]; see Richlew Real Estate Venture v Grant, 131 A.D.3d 1223, 17 N.Y.S.3d 475 [2d Dept 2015]). 
Here, the obligor, mortgagor borrower was deceased at the time of the commencement of this action. His 
successors-in-interest are thus not entitled to any of the protections afforded under the various statutory provisions 
that were enacted in the later half of the last decade, which were aimed at foreclosure avoidance, including the 
settlement conference [*7]   [**4]  procedures set forth in CPLR 3408 (see e.g., L.2008, c. 472, § 3, eff. Aug. 5, 
2008; Amended L.2009, c. 507, § 9, eff. Feb. 13, 2010; L.2013, c. 306, § 2, eff. Aug. 30, 2013).
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In any event, a borrower's participation in CPLR 3408 conferences would not give rise to a reasonable excuse for a 
default in answering since participation in such settlement conferences, which are scheduled by court personnel 
after the time in which an answer is due, may not serve as a de facto extension of the time to answer and/or a 
reasonable excuse for a default (see Mannino Dev., Inc. v Linares, 117 AD3d 995, 986 NYS2d 578 [2d Dept 
2014]; Chase Home Fin., LLC v Minott, 115 AD3d 634, 981 NYS2d 757 [2d Dept 2014]; HSBC Bank USA, Natl. 
Ass'n v Lafazan, 115 AD3d 647, 983 N.Y.S.2d 32, supra). To hold otherwise would effect an unfounded judicial 
transformation of the limited scope and objectives of the simple settlement conference procedures legislatively 
imposed by CPLR 3408 into a revocation of longstanding laws governing defaults which the legislature chose not to 
alter (see e.g., CPLR 320; cf., L.2008, c. 472, § 3, eff. Aug. 5, 2008; Amended L.2009, c. 507, § 9, eff. Feb. 13, 
2010; L.2013, c. 306, § 2, eff. Aug. 30, 2013).

Nor did defendant Balk advance a potentially meritorious defense to the plaintiff's claims for foreclosure and sale in 
her affidavit in support of her motion. Her assertion of a defense premised upon a violation of the [*8]  notice 
provisions of RPAPL § 1304 is without merit for the reasons stated above which were advanced in the prior order of 
this court dated August 27, 2015. In addition, the proposed answer attached to the moving papers contains no 
verification by defendant Balk and she addressed only the RPAPL § 1304 defense in her affidavit in support of this 
motion. The court thus finds that none of the affirmative defenses advanced in the proposed amended amswer 
qualify as potentially meritorious defenses for purposes of this application to vacate the default and leave to serve 
the late answer.

To the extent that defendant Balk's motion may be considered as one to vacate her default under the inherent 
powers this court possesses, it is denied. The defendant failed to demonstrate that the circumstances of this action 
warrant invocation of the court's inherent power to vacate the prior order fixing her default in answering in the 
interest of substantial justice (see Woodson v Mendon Leasing Corp., 100 NY2d 62, 68, 790 N.E.2d 1156, 760 
NYS2d 727 [2002]; Chase Home Fin., LLC v Minott, 115 AD3d 634, 981 NYS2d 757 [2d Dept 2014]; 
Citimortgage, Inc. v Brown, 111 AD3d 593, 974 NYS2d 272 [2d Dept 2013]; HSBC Mtge. Servs. v Talip, 111 
A.D.3d 889, 975 N.Y.S.2d 887 [2d Dept 2013]; U.S. Bank N.A. v Slavinski, 78 AD3d 1167, 1168, 912 NYS2d 285 
[2d Dept 2010]; Katz v Marra, 74 AD3d 888, 905 NYS2d 204 [2d Dept 2010]).

In view of the forgoing, this motion (#004) by defendant Balk is denied.

Dated: December 21, 2015

Thomas F. Whelan, J.S.C.

End of Document
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NY CLS EPTL § 4-1.1 

§ 4-1.1. Descent and distribution of a decedent’s estate

The property of a decedent not disposed of by will shall be distributed as provided in this 

section. In computing said distribution, debts, administration expenses and reasonable funeral 

expenses shall be deducted but all estate taxes shall be disregarded, except that nothing 

contained herein relieves a distributee from contributing to all such taxes the amounts 

apportioned against him or her under 2-1.8. Distribution shall then be as follows: 

(a)  If a decedent is survived by: 

(1)  A spouse and issue, fifty thousand dollars and one-half of the residue to the 

spouse, and the balance thereof to the issue by representation. 

(2)  A spouse and no issue, the whole to the spouse. 

(3)  Issue and no spouse, the whole to the issue, by representation. 

(4)  One or both parents, and no spouse and no issue, the whole to the surviving 

parent or parents. 

(5)  Issue of parents, and no spouse, issue or parent, the whole to the issue of the 

parents, by representation. 

(6)  One or more grandparents or the issue of grandparents (as hereinafter defined), 

and no spouse, issue, parent or issue of parents, one-half to the surviving paternal 

grandparent or grandparents, or if neither of them survives the decedent, to their 

issue, by representation, and the other one-half to the surviving maternal 

grandparent or grandparents, or if neither of them survives the decedent, to their 

issue, by representation; provided that if the decedent was not survived by a 

grandparent or grandparents on one side or by the issue of such grandparents, the 

whole to the surviving grandparent or grandparents on the other side, or if neither 

of them survives the decedent, to their issue, by representation, in the same manner 

as the one-half. For the purposes of this subparagraph, issue of grandparents shall 

not include issue more remote than grandchildren of such grandparents. 

(7)  Great-grandchildren of grandparents, and no spouse, issue, parent, issue of 

parents, grandparent, children of grandparents or grandchildren of grandparents, 

one-half to the great-grandchildren of the paternal grandparents, per capita, and the 

other one-half to the great-grandchildren of the maternal grandparents, per capita; 

provided that if the decedent was not survived by great-grandchildren of 

grandparents on one side, the whole to the great-grandchildren of grandparents on 

the other side, in the same manner as the one-half. 

(b)  For all purposes of this section, decedent’s relatives of the half blood shall be 

treated as if they were relatives of the whole blood. 

(c)  Distributees of the decedent, conceived before his or her death but born alive 

thereafter, take as if they were born in his or her lifetime. 

(d)  The right of an adopted child to take a distributive share and the right of succession 

to the estate of an adopted child continue as provided in the domestic relations law. 

(e)  A distributive share passing to a surviving spouse under this section is in lieu of any 

right of dower to which such spouse may be entitled.
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NY CLS SCPA § 707 

§ 707. Eligibility to receive letters
Letters may issue to a natural person or to a person authorized by law to be a fiduciary except 

as follows: 

1. Persons ineligible

(a)  an infant 

(b)  an incompetent 

(c)  a non-domiciliary alien except one who is a foreign guardian as provided in 

subdivision four of section one thousand seven hundred sixteen of this chapter, or 

one who shall serve with one or more co-fiduciaries, at least one of whom is 

resident in this state. Any appointment of a non-domiciliary alien fiduciary or a 

New York resident fiduciary hereunder shall be made by the court in its discretion 

(d)  a felon 

(e)  one who does not possess the qualifications required of a fiduciary by reason of 

substance abuse, dishonesty, improvidence, want of understanding, or who is 

otherwise unfit for the execution of the office. 

2. Persons ineligible in court’s discretion. The court may declare ineligible to act as

fiduciary a person unable to read and write the English language. 

3. [Repealed]
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