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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable DICCIA T. PINEDA-KIRWAN
Justice

---------------------------------------------------------------)(
CIT BANK, N.A., ETC.,

IA PART 36

Plaintiff(s)

Index No.: 703308117
Motion Date CMP: 1/8/18

(Rcv'd Pt. 361110118)
Motion Cal. No. CMP: 28
Motion Seq. No.: 1-against-

DONALD A. CAMERON AIKIA DONALD
CAMERON, ETC., ET AL,

)

Defendant( s).
---------------------------------------------------------------)(
The following numbered papers read on this motion by defendant Cecil Irvin, as Executor of the Estate of Daphne Irvin
a/k/a Daphne L. Irvin (Cecil Irvin), for summary judgment and this application by order to show cause of plaintiff to
compel acceptance of plaintiffs opposition to defendant's motion.

PAPERS NUMBERED

Notice of Motion-Affidavits-Exhibits......................................... 1 - 4
Order to Show Cause-Affidavits-Exhibits................................... 5 - 7

Upon the foregoing cited papers, it is ordered that defendant Cecil Irvin's
motion and plaintiff's application are determined as follows:

Daphne Irvin (Mortgagor) executed a mortgage in favor of Real Estate
Mortgage Network on January 23, 2008, against the real property known as 186-58 139lh
Street, Springfield Gardens, New York to secure a note evidencing a loan in the amount of
$544,185.00. The mortgage was thereafter assigned to Financial Freedom Senior Funding
Corporation (Financial Freedom), plaintiff's predecessor-in-interest, by assignment dated
February 7,.2008. The Mortgagor died on July 8, 2008. On March 25, 2009, Financial
Freedom commenced a foreclosure action in the Supreme Court, Queens County, under
Index No.: 7447/09 (Prior Action) based upon the alleged default in payment of the balance
of the mortgage which became due upon Mortgagor's death.

The Prior Action was dismissed at a hearing on January 15,2014, which was
further memorialized in a short form order dated April 23, 2014. Plaintiff moved to reargue,
which was marked off by order dated July 8, 2015. Thereafter, plaintiff sought to reargue
the July 8, 2015 order, which was denied by short form order dated September 26, 2016.

On or about March 9, 2017, plaintiff commenced the instant action seeking
to foreclose the mortgage which was the subject of the Prior Action based upon the alleged
default in payment of the balance of the mortgage which became due upon Mortgagor's
death. Cecil Irvin now moves to dismiss the action based upon the expiration of the statute
of limitations and to cancel and discharge the mortgage pursuant to RP APL 1501 (4).
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NEW YORK SUPREME COURT - QUEENS COUNTY 

Present: Honorable DICCIA T. PINEDA-KIRWAN 	 IA PART 36 
Justice 

X 
CIT BANK, N.A., ETC., 

-against- 

Plaintiff(s) 

Index No.: 703308/17 
Motion Date CMP: 1/8/18 

(Rcv 'd 	36 1/10/18) 
Motion Cal. No. CMP: 28 
Motion Seq. No.: 1 

DONALD A. CAMERON A/K/A DONALD 
CAMERON, ETC., ET AL, 

Defendant(s). 
	 X 

The following numbered papers read on this motion by defendant Cecil Irvin, as Executor of the Estate of Daphne Irvin 
a/k/a Daphne L. Irvin (Cecil Irvin), for summary judgment and this application by order to show cause of plaintiff to 
compel acceptance of plaintiff's opposition to defendant's motion. 
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Notice of Motion-Affidavits-Exhibits 	1 - 4 
Order to Show Cause-Affidavits-Exhibits 	  5 - 7 

Upon the foregoing cited papers, it is ordered that defendant Cecil Irvin's 
motion and plaintiff's application are determined as follows: 

Daphne Irvin (Mortgagor) executed a mortgage in favor of Real Estate 
Mortgage Network on January 23, 2008, against the real property known as 186-58 130 
Street, Springfield Gardens, New York to secure a note evidencing a loan in the amount of 
$544,185.00. The mortgage was thereafter assigned to Financial Freedom Senior Funding 
Corporation (Financial Freedom), plaintiffs predecessor-in-interest, by assignment dated 
February 7,,2008. The Mortgagor died on July 8, 2008. On March 25, 2009, Financial 
Freedom commenced a foreclosure action in the Supreme Court, Queens County, under 
Index No.: 7447/09 (Prior Action) based upon the alleged default in payment of the balance 
of the mortgage which became due upon Mortgagor's death. 

The Prior Action was dismissed at a hearing on January 15, 2014, which was 
further memorialized in a short form order dated April 23,2014. Plaintiff moved to reargue, 
which was marked off by order dated July 8,2015. Thereafter, plaintiff sought to reargue 
the July 8, 2015 order, which was denied by short form order dated September 26, 2016. 

On or about March 9, 2017, plaintiff commenced the instant action seeking 
to foreclose the mortgage which was the subject of the Prior Action based upon the alleged 
default in payment of the balance of the mortgage which became due upon Mortgagor's 
death. Cecil Irvin now moves to dismiss the action based upon the expiration of the statute 
of limitations and to cancel and discharge the mortgage pursuant to RPAPL 1501(4). 
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An action to foreclose a mortgage is governed by a six-year statute of
limitations (see CPLR 213 [4D. With respect to a reverse mortgage, the "statute of
limitations ... was triggered when the party that was owed money had the right to demand
payment, not when it actually made the demand" (Hahn Automotive Warehouse. Inc. v
American Zurich Ins. Co., 18 NY3d 765, 771 [2012]). Where, as here, pursuant to the
mortgage agreement, plaintiffwas entitled to demand payment ofthe balance on the reverse
mortgage upon the death of the Mortgagor, the statute oflimitations began to run when the
Mortgagor passed away on July 8, 2008 (see Wendover Fin. Servs. v Ridgeway, 137 AD3d
171 8, 1719 [20 16D. This action was not commenced until March 9, 2017, which is more
than six-years after the death of the Mortgagor and, thus, is barred by the statute of
limitations (see CPLR 213 [4D.

As this action is time-barred, Cecil Irvin seeks reliefunder RPAPL 1501(4),
which states in relevant part that "any person having an estate or interest in the real property
subject" to a mortgage may maintain an action to cancel and discharge such mortgage where
"the period allowed by the applicable statute of limitation[ s] for the commencement of an
action to foreclose a mortgage ... has expired." Cecil Irvin, however, has not established
entitlement to an order directing the cancellation and discharge of the mortgage as he has
not submitted proof that he, and not plaintiff, is in possession of the subject property (see
Kashipour v Wilmington Fund Society, FSB, 144 AD3d 985, 987 [2016]).

Plaintiff failed to timely oppose Cecil Irvin's motion and instead filed an
application by order to show cause to compel acceptance of plaintiff's opposition.

The method of service provided for in an order to show cause is jurisdictional
in nature and must be strictly complied with (See Matter of Marcoccia v Garfinkle, 307
AD2d 1010 [2003]; see also Matter of Zambelli v Dillon, 242 AD2d 353 [1997]; Matter of
McGreevy v Simon, 220 AD2d 713 [1995]). Here, plaintiff failed to include proof of service
of the order to show cause and supporting papers.

Additionally, plaintifffailed to utilize exhibit tabs in its motion, which "adds
to the difficulties faced by the court when considering the merits of a motion" (Ali v Buno,
25 Mise 3d 1213(A) [2009]).

However, even if the papers had been properly submitted, the outcome would
remain unchanged as in opposition, plaintiff failed to raise a triable issue of fact.

Accordingly, defendant Cecil Irvin's motion is granted to the extent that
plaintiffs complaint is dismissed. Plaintiffs application by order to show cause is de

FILED

This constitutes the decision and order of the Court~_-_L

Dated: March 20, 2018 APR 11'2018
COUNTY CLERK

QUEENS COUNTY
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Citimortgage Inc. v. 
Ramirez
Mortgagor Granted Summary Judgment, Dismissal of Time-Barred 
Foreclosure Action

April, 19, 2018 | New York Law Journal

Docket
• Practice Area: Creditors' and Debtors' Rights
(https://www.law.com/topics/creditors-and-debtors-rights/)

• Date filed: 2018-04-05 
• Court: Supreme Court, Schenectady
• Attorneys: for plaintiff: Attorneys for the Plaintiff: Joseph M. DeFazio, 
Esq., Akerman, LLP, New York, New York.; for defendant: Attorneys for 
the Defendant Jose Ramirez: Christy Lay-Mumin, Esq., The Legal Project, 
Albany, New York.

• Judge: Justice Vincent Versaci
• Case Number: 2017-0108

Case Digest Summary

Mortgagor Ramirez moved for summary judgment dismissal of this residential 

foreclosure action and cancellation and discharge of the mortgage. 

Citimortgage cross-moved for summary judgment seeking striking Ramirez's 

answer and counterclaims and an order of reference. Ramirez allegedly 

defaulted in making payments on his note and mortgage and a foreclosure 

action was commenced in 2010, but was dismissed as abandoned. Without 

� Click to print or Select 'Print' in your browser menu to print this document.

Page printed from: https://www.law.com/newyorklawjournal/almID/1523955599NY20170108

NOT FOR REPRINT
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appealing the motion denying vacatur of the dismissal, Citi filed a new 

summons, complaint and notice of pendency in 2017 commencing this 

foreclosure suit on the same mortgage against Ramirez--who argued dismissal 

was warranted as the statute of limitations, six years for a mortgage 

foreclosure action, expired before commencement of this action. Citi claimed it 

unequivocally revoked acceleration, but the court found it failed to meet a five-

prong test that would reset the statute of limitations clock. The court found 

Ramirez suffered substantial prejudice in reliance on the acceleration of the 

mortgage and would be further prejudiced if Citi was permitted to benefit 

from its own neglect in timely pursuing its claim. Ramirez's motion was 

granted.

Full Case Digest Text

DECISION/ORDER

*1

  In this residential mortgage foreclosure action, the Defendant-mortgagor, 

Jose Ramirez (hereinafter referred to as “the Defendant”), moves for summary 

judgment seeking dismissal of this action, a cancellation and discharge of the 

mortgage pursuant to RPAPL §1501(4), and for a declaration that his interest in 

the subject property is free from the mortgage. The Plaintiff, Citimortgage, Inc., 

opposes the Defendant’s motion and cross-moves for summary judgment 

requesting that the Defendant’s Answer and Counterclaims be stricken, and 

that an Order of Reference be granted. Briefly, the facts as developed in the 

motion papers are as follows: On September 10, 2003, the Defendant 

purchased the subject property, located at 305 Christine Lane, Rotterdam, New 

York 12306. To facilitate this purchase, the Defendant obtained a loan

*2
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through the original lender, Syracuse Securities, Inc. The Defendant executed a 

Note agreeing to repay the principal sum of $147,714.00 with interest as set 

forth therein. The Defendant also executed a Mortgage simultaneously 

therewith, pledging the subject property as collateral to secure the repayment 

of the Note. Following several subsequent assignments of the Note and 

Mortgage to various assignees, the Plaintiff became the assignee in or around 

October, 2006, and is the current holder of the Note and Mortgage. In or 

around December, 2006, the Note and Mortgage were modified by agreement, 

creating a new principal balance of $149,799.11.

On May 5, 2010, the Plaintiff commenced the first action against the Defendant 

to foreclosure on the mortgage, by filing a summons, complaint and notice of 

pendency with the Schenectady County Clerk’s Office. The Plaintiff asserted in 

that action that the Defendant defaulted on the Note and Mortgage by failing 

to make the monthly installment payments which became due and payable as 

of September 1, 2009, and for each and every month thereafter. The principal 

balance due as of the filing of that complaint was $144,022.14 plus interest 

from August 1, 2009.

After being released from the mandatory settlement conference part in July, 

2010, the case sat dormant with no action being taken by the Plaintiff to move 

the case forward through the litigation process or to prosecute the matter in 

any fashion. Accordingly, the Honorable Karen A. Drago, Acting Supreme Court 

Justice, issued a letter dated October 30, 2013, marking the case as dismissed. 

Thereafter, the Plaintiff moved to vacate Justice Drago’s dismissal, amongst 

other requests for relief. By Decision and Order of the Schenectady County 

Supreme Court (Buchanan, Thomas D., S.C.J.), dated April 20, 2015, the Court 

raised doubt as to the basis for Justice Drago’s dismissal of the action, but 

found that the mandatory language of CPLR §3215(c) provided the proper 

authority for the Court to dismiss the complaint as abandoned based on the 

Plaintiff’s failure “to supply sufficient cause for its four-year delay in seeking 

default judgment.” The Court dismissed the

Page 3 of 14Citimortgage Inc. v. Ramirez | New York Law Journal
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*3

complaint, and denied the motion to vacate Justice Drago’s dismissal as moot. 

The Plaintiff did not appeal that Order.

Nearly two (2) years later, on January 19, 2017, the Plaintiff filed a new 

summons, complaint and notice of pendency, commencing the instant action 

against the Defendant to foreclosure on the same mortgage. The Plaintiff 

asserts in this action that the Defendant defaulted on the Note and Mortgage 

by failing to make the monthly installment payments which became due and 

payable as of February 1, 2011, and for each and every month thereafter. The 

principal balance due as of the filing of that complaint was $140,237.97 plus 

interest from January 1, 2011. The Defendant joined issue by service of his 

Answer and Counterclaims dated February 13, 2017. The Plaintiff served a 

Verified Reply to Counterclaims dated April 27, 2017. After the case was 

released from the mandatory settlement conference part in April, 2017, the 

pending motion and cross-motion were filed.

In support of his motion, the Defendant argues, inter alia, that this action must 

be dismissed on the grounds that the applicable statute of limitations expired 

prior to the commencement of this action. An action to foreclosure a mortgage 

is subject to a six (6)-year statute of limitations. See, CPLR §213(4). Generally, 

when a mortgage is payable in installments, separate causes of action accrue 

as to each installment that is not paid, and the statute begins to run from the 

respective due date for each installment. See, Wells Fargo Bank, N.A. v. Burke, 

94 A.D.3d 980.

An exception to this general rule is when the mortgage holder elects to 

accelerate the debt and declares the entire unpaid balance to be immediately 

due and payable. An election to accelerate the entire debt must be clear and 

unequivocal. The filing of a lis pendens and summons and complaint 

Page 4 of 14Citimortgage Inc. v. Ramirez | New York Law Journal
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commencing a foreclosure action constitutes such a clear and unequivocal 

acceleration. See, Charter One Bank, FSB v. Leone, 45 A.D.3d 958; BSD 265, LLC 

v. HSBC Bank USA N.A., 2017 N.Y. Misc. LEXIS 2510 [internal

*4

citations omitted].

If the mortgage debt is accelerated, “the borrower’s right and obligation to 

make monthly installments ceases, all sums become immediately due and 

payable, and the six-year statute of limitations begins to run on the entire 

mortgage debt”. U.S. Bank N.A. as Trustee for RASC-2005KS5 v. Wongsonadi, 

55 Misc.3d 1207(A), citing, EMC Mtge. Corp. v. Patella, 279 A.D.2d 604, and 

Federal Natl. Mtge. Assn. v. Mebane, 208 A.D.2d 892. See also, Lavin v. 

Elmakiss, 302 A.D.2d 638, 639, citing, Loiacono v. Goldberg, 240 A.D.2d 476, 

477; Goldman Sachs Mtge. Co. v. Mares, 135 A.D.3d 1121; Khoury v. Alger, 174 

A.D.2d 918. In order to stop the statute of limitations clock from running, a 

mortgage holder who has elected to accelerate the entire debt may later 

revoke the acceleration, or in other words, decelerate the mortgage, thereby 

returning it to installment status. However, to be effective in resetting the 

statute of limitations clock, such revocation or deceleration must satisfy a five 

(5)-prong test: 1) the revocation must be evidenced by an affirmative act; (2) 

the affirmative act must be clear and unequivocal; 3) the affirmative act must 

give actual notice to the borrower that the acceleration has been revoked; 4) 

the affirmative act must occur before the expiration of the six (6)-year statute 

of limitations period; and 5) the borrower must not have changed his or her 

position in reliance on the acceleration. See, Lavin v. Elmakiss, supra, at 639, 

citing, EMC Mtge. Corp. v. Patella, supra, at 605-606, and Federal Natl. Mtge. 

Assn. v. Mebane, supra, at 894. See also, Golden v. Ramapo Improvement 

Corp., 78 A.D.2d 648, 650 (“only if a mortgagor can show substantial prejudice 

will a court in the exercise of its equity jurisdiction restrain the mortgagee from 

revoking its election to accelerate”).

Page 5 of 14Citimortgage Inc. v. Ramirez | New York Law Journal
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Applying these well-settled principles to the facts of this case, it is clear that the 

Plaintiff validly exercised its option to accelerate the maturity of the mortgage 

debt on May 5, 2010, the filing or commencement date of the first foreclosure 

action. The complaint in that action explicitly stated that the Plaintiff “hereby 

elects to declare immediately due and

*5

payable the entire unpaid balance of principal.” (See, paragraph “10″ of the 

2010 complaint). Thus, the statute of limitations to foreclose on this mortgage 

began to run on May 5, 2010, the date of acceleration, and expired six (6) years 

later on May 5, 2016, more than eight (8) months prior to the commencement 

of this action on January 19, 2017.

The Defendant having met his prima facie burden establishing that this action 

is barred by the applicable statute of limitations, the burden now shifts to the 

Plaintiff to establish that this action is not time-barred, or at a minimum, to 

raise a triable issue of fact as to its timeliness. In opposition to the Defendant’s 

motion, the Plaintiff claims that this action is timely because it affirmatively 

revoked its acceleration of the mortgage debt before the statute of limitations 

expired, thus tolling the statute. The Plaintiff produces as evidence of its 

revocation a letter addressed to the Defendant, dated April 14, 2016, which 

states in pertinent part that “any previous acceleration of your loan is revoked 

and nullified. By decelerating your loan, you are no longer obligated at this 

time to immediately pay all sums due and owing on your loan” (see, Exhibit “M” 

annexed to the Affidavit of Kathy Lynn Collier, AVP Assistant Officer Legal 

Support, sworn to on June 22, 2017). The Plaintiff asserts that this deceleration 

notice, which returned the loan to installment status, was mailed to the 

Defendant at the subject property address where he resides. The Plaintiff also 

claims, in further support of its alleged deceleration, that in July, 2016, it 

waived approximately $16,000.00 in principal and interest owed by the 

Defendant, which resulted in a new “paid-to” date on the loan of January 1, 

Page 6 of 14Citimortgage Inc. v. Ramirez | New York Law Journal
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2011. The Plaintiff submits a letter to this effect addressed to the Defendant, 

dated July 26, 2016 (see, paragraph “13″ of the Affidavit of Kathy Lynn Collier, 

AVP Assistant Officer Legal Support, sworn to on June 22, 2017, and Exhibit “G” 

annexed thereto).

Several courts have addressed the heavy burden of proving an affirmative act 

sufficient to establish that the mortgage holder unequivocally intended to 

revoke its acceleration of the entire debt. See, e.g., Lavin v. Elmakiss, supra, at 

639 (the

*6

mortgagee’s “mere acceptance” of additional payments on the mortgage 

following the notice of acceleration “is not inconsistent with [its] insistence that 

the entire debt immediately be paid…[and] does not, in our view, constitute 

proof of an affirmative act of revocation”). Similarly, a dismissal of a prior 

action by the court for failure to prosecute, failure to appear at a conference, 

or for lack of personal jurisdiction, does not constitute an act of revocation. 

See, e.g., BSD 265, LLC v. HSBC Bank USA N.A., supra, citing, Clayton National, 

Inc. v. Guldi, 307 A.D.2d 982; EMC Mtge. Corp. v. Patella, supra; and Federal 

Natl. Mtge. Assn. v. Mebane, supra. With regard to a mortgagee’s voluntary 

discontinuance of a foreclosure action, the trial courts are divided as to 

whether such discontinuance, without more, constitutes an affirmative act of 

revocation. Compare, U.S. Bank N.A. as Trustee for RASC-2005KS5 v. 

Wongsonadi, supra (plaintiff’s voluntary discontinuance of the prior action was 

an affirmative act of revocation since it nullified the election to accelerate 

contained in the complaint) and Ditech Fin. LLC v. Naidu, 2016 N.Y. Misc. LEXIS 

4018 (stipulation discontinuing the prior action without prejudice acted as a 

deceleration of the debt) with BSD 265, LLC v. HSBC Bank USA N.A., supra 

(mere discontinuance of the foreclosure action, standing alone and without 

further proof expressing the mortgagee’s intent to revoke the acceleration and 

reinstate the loan, does not constitute an affirmative act of revocation).

Page 7 of 14Citimortgage Inc. v. Ramirez | New York Law Journal
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In the case at bar, the Court need not take a position on the effect of a 

voluntary discontinuance of a prior action because contrary to the allegation 

contained in the complaint, the prior action here was not voluntarily 

discontinued by the Plaintiff. The Plaintiff asserts at paragraph “14″ of the 

complaint that it “will undertake to discontinue [the prior] action.” The fallacy 

of this representation is exposed by Justice Buchanan’s Order dismissing the 

prior action in April, 2015, as abandoned. The Plaintiff cannot endeavor to 

voluntarily discontinue an action that has already been dismissed by court 

order, and use that attempted discontinuance as evidence of an affirmative act 

of revocation.

*7

Furthermore, based on the case law cited above, the Court’s dismissal of the 

prior action does not constitute an act affirmatively revoking the Plaintiff’s 

election to accelerate the entire mortgage debt.

Thus, the only evidence the Plaintiff can present in support of its contention 

that it revoked its acceleration of the mortgage prior to the expiration of the 

statute of limitations, is its letter to the Defendant dated April 14, 2016. This 

letter, standing alone, is in the nature of an affirmative act, and since it is dated 

before the statute expired on May 5, 2016, it satisfies the first and fourth 

prongs of the test set forth above. However, despite the Plaintiff’s 

representation that proof of mailing of this letter to the Defendant is included 

as part of Exhibit “M” annexed to Ms. Collier’s Affidavit, no such proof of 

mailing is included therein or anywhere else in the motion papers. Moreover, 

the Defendant swears in his Affidavit sworn to on July 14, 2017, that he never 

received this letter or any letter from the Plaintiff waiving any installment 

payments.

Accordingly, a factual dispute exists as to whether the Defendant was given 

actual notice of the deceleration of the entire debt. However, even if this 

dispute was ultimately resolved in the Plaintiff’s favor, thus satisfying the third 

Page 8 of 14Citimortgage Inc. v. Ramirez | New York Law Journal
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prong of the test, the Plaintiff’s attempt to revoke its acceleration of the 

mortgage fails because, as will be demonstrated below, the Plaintiff is unable 

to satisfy the remaining two (2) prongs of the test.

With respect to the second prong, the Court finds that the Plaintiff’s attempted 

revocation was not clear and unequivocal. While the April 14, 2016 letter states 

that the acceleration is “revoked and nullified”, and that the “loan is returned 

to installment status as a result of the deceleration”, it also states in the very 

same paragraph that “[w]e may continue to proceed with collection activity, re-

acceleration of the debt, and/or foreclosure initiation”. The Plaintiff’s use of 

certain “buzz words” may appear at first blush to be clear and unequivocal, but 

when the entire contents of the letter are read, a very different message is 

being sent that is not inconsistent with the Plaintiff’s intention to continue to

*8

insist on immediate payment of the entire debt.

Proof that is even more glaring that the Plaintiff did not clearly and 

unequivocally revoke its acceleration is the fact that it continued to send 

monthly statements to the Defendant after April 14, 2016, stating that “your 

loan has been accelerated and the accelerated amount is now due”, and 

demanding immediate payment of the total amount due on the entire 

mortgage debt (see, Exhibits “A” and “B” annexed to the Affirmation of 

Attorney Lay-Mumin, dated August 3, 2017). This language is directly at odds 

with the Plaintiff’s alleged deceleration on April 14, 2016. When all of these 

documents are read together, the Plaintiff’s position as to the status of the 

loan is anything but clear and unequivocal.

The Court will not simply stop at reading only half of the April 14, 2016 letter 

and view it in a vacuum as the Plaintiff would like. The Court must consider all 

of the record evidence submitted on the motions and view it as a whole. The 

Court also has the benefit of hindsight and knows that only a few months after 

the Plaintiff sent the letter revoking its acceleration of the mortgage, it turned 
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around and filed this action claiming a new default date and demanding 

immediate payment of the entire debt. What is now clear to the Court is that 

the Plaintiff’s purported revocation was plainly and simply an attempt to do an 

end run around the fast-approaching expiration of the statute of limitations 

and try to extend the statute so that it could continue to pursue its foreclosure 

of the mortgage. The Court will not countenance this improper litigation tactic 

and allow the Plaintiff to revive an otherwise stale claim.

With respect to the fifth prong of the test, the record is replete with evidence 

that the Defendant not only changed his position, but he substantially changed 

his position in reliance on the Plaintiff’s acceleration of the mortgage dating 

back to May, 2010. The Defendant, while admitting that he initially fell behind 

on his mortgage payments in late 2009, claims that he reached out to the 

Plaintiff in an attempt to lower his monthly payment

*9

amount. He alleges that a representative of the Plaintiff advised him that the 

only way to lower his monthly payments was to stop making payments on the 

loan and then apply for a loan modification. The Defendant did as he was 

advised to do, and defaulted on the loan in September, 2009. Thereafter, the 

Defendant made numerous attempts to obtain a loan modification through 

the Plaintiff, and even hired an attorney to assist him with the application 

process. However, despite these attempts, the Plaintiff neither approved nor 

denied the Defendant’s application for a modification of his loan. Instead, the 

Plaintiff accelerated the debt, refused to accept any further payments from the 

Defendant, and commenced the first foreclosure action against the Defendant 

in May, 2010.

Although the Defendant continued his efforts to apply for a loan modification, 

he relied on the Plaintiff’s acceleration of the entire debt and the resulting 

cessation of his right to make monthly installment payments thereafter. The 

Defendant relied to his detriment on the language contained in the mortgage 
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statements he received each month that “[a]ny partial payment that you make, 

other than a full reinstatement or payment of the total amount due, will not be 

applied to your mortgage but instead will be returned to you”. Since the 

Defendant did not make any additional payments in reliance on the Plaintiff’s 

acceleration of the mortgage in May, 2010, the total amount due escalated 

from an initial principal balance of $144,022.14 due as of the date of 

acceleration, to over $260,500.00 as of June, 2016. This extensive period of 

time during which the Defendant had no right to make monthly payments, was 

caused in large part by the Plaintiff’s four (4)-year delay in moving the first 

foreclosure action forward. Even if the Defendant had been ready, willing and 

able to resume making monthly payments, he was prevented from doing so 

for six (6) years, while the interest, fees and escrow balance continued to 

accrue to approximately the same amount as the principal owed on the loan.

It is beyond doubt that the Defendant suffered substantial prejudice in 

reliance on the acceleration of the mortgage and will be further prejudiced if 

the Plaintiff is allowed to

*10

manipulate the process and benefit from its own neglect in timely and 

diligently pursuing its claim in the first instance. See, Deutsche Bank Natl. Trust 

Co. Ams. v. Bernal, 56 Misc.3d 915, 924. Accordingly, the Court is compelled to 

invoke its equitable powers to restrict the Plaintiff’s desired remedy. See, 

Golden v. Ramapo Improvement Corp., 78 A.D.2d 648, 650. Having failed to 

meet all of the criteria for satisfying the five (5)-prong test, the purported 

revocation of the acceleration of the mortgage which the Plaintiff attempted to 

accomplish through its April 14, 2016 letter, is ineffective and invalid as a 

matter of law and as a matter of equity.

The remaining arguments advanced by the Plaintiff that the statute of 

limitations was tolled are equally unavailing and similarly without merit. The 

Plaintiff claims that the statute of limitations was tolled during the entire 
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pendency of the first foreclosure action pursuant to the strict provisions 

contained in RPAPL §1301(3) that prohibit the filing of a subsequent action 

while the former one is pending. The Plaintiff adds that pursuant to CPLR §204

(a), the commencement of the instant action was stayed during the pendency 

of the first action by the prohibition contained in RPAPL §1301(3). Apparently, 

the Plaintiff is attempting to use this statutory prohibition to argue that at the 

same exact time as the six (6)-year statute of limitations begins to run upon 

the commencement of a foreclosure action, the limitations period is 

simultaneously tolled until that action is dismissed, and then starts to run 

again for another six (6) years from the date of dismissal of the earlier action.

To accept the Plaintiff’s argument would mean that a mortgagee could 

potentially extend the statute of limitations ad infinitum by commencing an 

action, waiting until it is dismissed, filing a new action, waiting until that one is 

dismissed, filing a third action, and so on. Creating such an indefinite tolling of 

the statute of limitations is clearly not the purpose of the prohibition 

contained in RPAPL §1301(3), nor its intended effect. The Plaintiff’s argument is 

illogical and not supported by the law.

Nor was the statute of limitations tolled while the first foreclosure action was

*11

assigned to the mandatory settlement conference part. To the extent that the 

Plaintiff argues that it was tolled during this time, there is simply no authority 

to support such an argument. In any event, the case was released from the 

settlement part in July, 2010, so even if the statute was tolled until then, it 

would have expired in July, 2016, which is still six (6) months prior to the 

commencement of this action.

Lastly, any efforts made by the Defendant to obtain a loan modification after 

the mortgage debt was accelerated do not serve to toll the statute of 

limitations or restart the limitations period. The Defendant was simply trying 

to save his home, and never agreed to stay or extend the time period within 
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which the Plaintiff must pursue its claim. Furthermore, despite the Defendant’s 

efforts, no such modification agreement was ever entered into, and as such, 

the Defendant never made a new, unconditional promise to repay the loan. He 

simply made an offer that was never accepted by the Plaintiff, and is therefore 

not actionable. Since the Plaintiff is suing on the original mortgage debt, not 

any newly modified one, the limitations period is unaffected by the 

Defendant’s unsuccessful attempts to apply for a loan modification during that 

time period.

With respect to the Defendant’s request for an award of attorney’s fees 

pursuant to RPL §282(1), the Court must deny this request at this time. The 

Court agrees that the Defendant would be entitled to an award of reasonable 

attorney’s fees and/or expenses pursuant to RPL §282(1) based on the 

Defendant’s successful defense of this action. The Mortgage contains a 

covenant that the mortgagee has the right to recover reasonable attorney’s 

fees against the mortgagor in a lawsuit for foreclosure and sale, which as 

mandated by RPL §282(1), implies a reciprocal covenant that the mortgagor 

has a similar right to recover reasonable attorney’s fees against the mortgagee 

if successful in defending the lawsuit by way of counterclaim. However, the 

Defendant failed to submit any proof as to the amount of attorney’s fees and 

expenses he incurred in this matter. The Defendant’s counsel did not submit a 

retainer agreement, her time records, or any billing statements

*12

for the legal services she performed. Without such proof, the Court is unable 

to determine what a fair and reasonable award would be. However, now that 

the Defendant has successfully defended this action as determined herein, the 

Court will allow the Defendant to renew his request and file an application for 

attorney’s fees with the proper supporting documentation. If the Defendant 

chooses to do so, such application must be filed, on notice to the Plaintiff, 

within thirty (30) days from the date of this Decision/Order.
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Based on all of the foregoing, the Court finds that this action is barred by the 

statute of limitations. Accordingly, the Defendant’s Motion for Summary 

Judgment is granted. The Plaintiff’s Cross-Motion is denied as moot. The 

Complaint in this action is hereby dismissed. The Court directs the 

Schenectady County Clerk to cancel and discharge of record the subject 

mortgage pursuant to RPAPL §1501(4), and hereby declares that the 

Defendant’s interest in the subject property is free from the subject mortgage.

The parties’ remaining arguments, to the extent not specifically addressed 

herein, have been considered and found to be unavailing.

The foregoing shall constitute the Decision and Order of this Court.

Signed at Schenectady, New York, this 5th day of April, 2018.

ENTER:

Copyright 2018. ALM Media Properties, LLC. All rights reserved.
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MEMORANDUM 

SUPREME COURT - QUEENS COUNTY 
LAS PART 36 

 

U.S. BANK NATIONAL ASSOCIATION, ETC., 

Plaintiff(s), 

INDEX NO.: 700507/17 
BY: PINEDA-KIRWAN, J. 

MOTION DATE CRP: 9/18/17 

-against- 	 (0(.94 Pt 36 9/20/17) 

MOTION CAL. NO. CUP: 164 

NICOLE ROWE, ET AL, 	 MOTION SEQ. NO.: I 

Defendant(s). 	 Settlement Conference 
Date 10/25/17 #9 

In the interest ofjudicial economy, as well as the case being ripe for settlement, this 

matter was set down for a conference by order dated September 22,2017 for October 6,2017, which 

was ultimately adjourned for today. Despite the Court's best efforts, no settlement was reached. 

Now, upon the foregoing cited papers, and after conference, it is ordered that 

the motions are determined as follows: 

Defendant Nicole Rowe executed a mortgage in favor of Mortgage Lenders 

Network USA, Inc., on May 5,2006 against the real property known as 189-01 Williamson 

Avenue, Springfield Gardens, New York to secure a note evidencing a loan in the amount 

of $392,000. The mortgage was thereafter assigned to LaSalle Bank, N.A., as Trustee for 

the MLMI Trust Series 2006-MLN1 (LaSalle), who in March of 2007 commenced a 

foreclosure action in the Supreme Court, Queens County, under Index No.: 8266/07 (Prior 

Action) based upon the alleged default in payment of the monthly mortgage installment due 

on November 1, 2006 and monthly thereafter. 

By order dated April 22,2014, the Prior Action was voluntarily discontinued. 

On or about January 11,2017, plaintiff, the successor by merger to LaSalle, commenced the 

instant action seeking to foreclose the mortgage which was the subject of the Prior Action 
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based upon the alleged default in payment of the monthly mortgage installment due on May 

1, 2011 and monthly thereafter. Plaintiff now moves for, among other things, an order of 

reference, and defendant Mayon Buckley cross-moves to dismiss the action with prejudice 

and cancel the notice of pendency based upon the expiration of the statute of limitations 

and to cancel and discharge the mortgage pursuant to RPAPL 1501(4). 

An action to foreclose a mortgage is governed by a six-year statute of 

limitations (see CPLR 213[4]). With respect to a mortgage payable in installments, separate 

causes of action accrue for each installment that is not paid and the statute of limitations 

begins to run on the date each installment becomes due (see Wells Fargo Bank, N.A. v 

Cohen, 80 AD3d 753 [2d Dept 2010]; Loiacono v Goldberg, 240 AD2d 476 [2d Dept 

1997]). A default date begins the statute of limitations as to the installment payment that 

becomes due on that date. However, once a mortgage debt is accelerated the entire amount 

is due and the statute of limitations begins to run on the entire debt (see Wells Fargo Bank, 

N.A. v Burke, 94 AD3d 980 [2012]). Where, as here, the acceleration of the debt is made 

optional to the holder of the note and mortgage, some affirmative act must be taken in order 

to evidence the holder's election to accelerate the debt. Thus, the statute of limitations for 

the entire debt began to run when the Prior Action was commenced in March of 2007, as in 

its complaint in the Prior Action, LaSalle "elected and hereby elects to declare immediately 

due and payable the entire unpaid balance of principal" (see Beneficial Homeowner Seri'. 

Corp. v Tovar, 150 AD3d 657, 658 [2017]). 

This action was not commenced until January 11,2017, which is more than 

six-years after the acceleration in the Prior Action's complaint and, thus, without any 

further action by the lender, is barred by the statute of limitations. While a lender may 

revoke its election to accelerate all sums due under an optional acceleration clause in a 

mortgage provided that there is no change in borrower's position in reliance thereon, such 

an act must be done by an affirmative act occurring within the statute of limitations period 

(see Kashipour v Wilmington Say. Fund Soc'y, FSB, 144 AD3d 985, 987 [2016]). Here the 

plaintiff fails to establish, that it took any action to de-accelerate the loan within the statute 

of limitations period. To the extent that the voluntary discontinuance of the Prior Action can 

be accepted as such an act, this occurred more than seven years after the acceleration of the 

loan. Consequently, this action is time-barred (see CPLR 213[4]; U.S. Bank Nat. Ass'n v 

Martin, 144 AD3d 891, 892 [2016]). 
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As this action is time-barred, Buckley is also entitled to relief under RPAPL 

1501(4), which states in relevant part that "any person having an estate or interest in the real 

property subject" to a mortgage may maintain an action to cancel and discharge such 

mortgage where "the period allowed by the applicable statute of limitation[s] for the 

commencement of an action to foreclose a mortgage... has expired." Buckley however has 

not established any entitlement to an order directing plaintiff to record a satisfaction of the 

mortgage. 

Plaintiff's argument that the debt was not accelerated in the Prior Action 

because the acceleration language in the complaint was inconsistent with the mortgage, 

which did not allow the mortgagee to reject a tender of arrears until the entry of judgement, 

is without merit. It is well-established that the filing of a summons and complaint and notice 

of pendency constitutes a valid election to accelerate the maturity of a debt (see Beneficial 

Homeowner Serv. Corp. v Tovar, 150 AD3d 657, 658 [2017]; U.S. Bank N.A. v Crockett, 

55 Misc3d 1222[A][Sup Ct, Kings County 2017]). Additionally, the cases plaintiff cites 

for the proposition that a bank's election to accelerate the debt in a prior action is 

ineffective, are distinguished as the plaintiffs in those cases lacked standing to bring the 

prior actions, and therefore were not in a position to accelerate the debt (see 21st Mtge. 

Corp. v Adames, 153 AD3d 474, 475 [2017]; DLJ Mortg. Capital. Inc. v Pittman, 150 AD3d 

818, 819 [2017]; Wells Fargo Bank, N.A. v Burke, 94 AD3d 980, 983 [2012]). 

Accordingly, the motion is denied and the cross motion is granted except for 

the portion seeking an order directing plaintiff to record a satisfaction of mortgage. 

Motion support to review the proposed order. 

Submit order. 

Dated: October 25, 2017 
CIA T. PINEDA-KIRWAN, J.S.C. 
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS
--------------------------------------------------------------------)(
SRMOF II 2012-1 TRUST BY: U.S. BANK TRUST
NATIONAL ASSOCIATION, NOT IN ITS
INDIVIDUAL CAPACITY BUT SOLELY AS
TRUSTEE,

Index No: 70491112016

Plaintiff,

-against-

RAYMOND E. PEARSON NKJ A RAYMOND
PEARSON; DAMARIS ARAZAENDI; YVANOV
PHILDOR; CITY OF NEW YORK DEPARTMENT
OF FINANCE PARKING VOLATIONS BUREARU
PAYMENT AND ADJUDICATION CENTER OF
QUEENS; "JOHN DOE" and "MARY DOE", said
names being fictitious, it being the intention of Plaintiff
to designate any and all occupants, tenants, persons or
corporations, if any, having or claiming an interest in or
lien upon the premises being foreclosed herein,

Defendants.
--------------------------------------------------------------------)(

MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT AND ORDER OF REFERENCE

QUEENS LEGAL SERVICES
By: Christopher Newton, Esq.
Attorneys for Defendants Raymond
Pearson and Damaris Pearson
89-00 Sutphin Blvd, 5th Floor
Jamaica, NY 11435
(347) 592-2251 (tel & fax)
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PRELIMINARY STATEMENT

Defendants Raymond Pearson and Damaris Pearson, through their attorneys Queens

Legal Services, respectfully submit this memorandum oflaw in opposition to Plaintiffs motion

for summary judgment and order of reference. The Court should deny Plaintiffs motion in its

entirety because there are triable issues of fact surrounding whether Plaintiff has standing to

bring this claim and whether the action is time-barred.

There are triable issues of fact regarding whether Plaintiff is a holder of the promissory

note at issue in this litigation-and, by extension, whether Plaintiff has standing-because

Plaintiff has failed to establish that the putative allonge that indorsed the note to Plaintiff was

"firmly affixed" to the note. There are also triable issues of fact regarding whether this action is

time-barred under New York's statute oflimitations because Plaintiff has not established that it

is prosecuting this action as an agent or assignee of the federal government, nor has it established

whether the federal government will derive any benefit from this foreclosure.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

In this action, Plaintiff seeks to foreclose upon the home of Defendants Raymond and

Damaris Pearson (sued herein as Damaris Arazaendi) located at 109-33 141st Street, Jamaica,

New York 11435. (Newton Aff'm, Ex. A.) This action arises out of a mortgage loan entered into

by Mr. and Ms. Pearson along with Mr. Pearson's brother Yvanov Phildor on April 25, 2008.

(Affidavit of Raymond Pearson ("Pearson Aff't") ~ 4.) Mr. Pearson and Mr. Phildor executed a

promissory note for $336,472.00 payable to Lend America. (Newton Aff'm, Ex. A.) As security

for the promissory note, Mr. Pearson, Mr. Phildor, and Ms. Pearson executed a mortgage to the

Mortgage Electronic Registration Systems, Inc., as nominee for Lend America. (Newton Aff'm,

Ex. A.) As part of the loan agreement, Lend America required Mr. Pearson and Mr. Phildor to
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purchase mortgage insurance through the Federal Housing Administration ("FHA") that would

protect Lend America if Mr. Pearson and Mr. Phildor defaulted. (Pearson Afft, ~ 3.)

This is not the first foreclosure action involving this alleged default of this mortgage loan.

On March 30, 2009, Plaintiffs alleged predecessor-in-interest, Chase Home Finance, LLC

("Chase") filed a summons, complaint and notice of pendency with the Queens County Clerk's

office (the "2009 Action"). (Newton Aff'm, Exs. H-I.) As part of its complaint, Chase stated that

it "has elected and hereby elects to declare immediately due and payable the entire unpaid

balance of the principal." (Newton Aff'm, Ex. H, ~ 10.)

Mr. Pearson appeared in the 2009 Action on April 17, 2009 by way of apro se answer.

(Newton Aff'rn, Ex. J.) The parties appeared at several foreclosure settlement conferences, but

on March 30,2011, the matter released was from the conference part after Chase refused to give

Mr. Pearson an affordable modification. (Newton Aff'm, Ex. K.) Upon release from the

conference part, the 2009 Action sat unmoving for nearly four years, and Chase did not take any

action whatsoever to advance it until it served upon Mr. Pearson a motion to discontinue in

November 2014. (Newton Aff'rn, Ex. L.) In its moving papers, Chase did not provide a

justification for why it wanted to discontinue the action, only saying that "plaintiff requested that

the action be discontinued." (Newton Aff'rn, Ex. L, at 5.) The Court granted Chase's motion to

discontinue in an order entered on November 14,2015. (Newton Aff'rn, Ex. M.)

Plaintiff then commenced this action by filing a summons, complaint, certificate of merit,

and notice of pendency with the New York State Courts Electronic Filing System (the "NYSCEF

System") on April 26, 2016. (Newton Aff'rn, Exs. A-C.) In its complaint, Plaintiff alleges that it

is a successor-in-interest to Chase, and that Plaintiff is a holder of the subject note and therefore

entitled to enforce it. (Newton Aff'm, Ex. A.) Plaintiff seeks not only to foreclose on the subject
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home, but also to obtain a deficiency judgment for any portion of the alleged debt outstanding

after the home would be sold at auction. (Newton Aff'rn, Ex. A, at 10, ~ (f).) Mr. and Ms.

Pearson appeared by way of filing a verified answer with counterclaims with the NYSCEF

System on May 17,2017. (Newton Aff'm, Ex. D.) In their verified answer, Mr. and Ms. Pearson

raise several affirmative defenses, including that Plaintiffs claim is time-barred, that Plaintiff

lacks standing to bring this action, that Plaintiff fails to state a cause of action for foreclosure,

and that Plaintiff failed to comply with the 90-day notice requirements in RPAPL § 1304.

(Newton Aff'rn, Ex. D.) They also raise two counterclaims: one for quiet title under RPAPL §

1501(4), since Plaintiff is barred from enforcing the note under the statute of limitations, and the

second under Section 282 of the Real Property Law which allows for attorneys' fees, if they

successfully defend this action. (Newton Aff'm, Ex. D.) Plaintiff served a reply to counterclaims

with the NYSCEF System on June 9, 2016. (Newton Aff'm, Ex. E.)

The case was assigned to the Foreclosure Conference Part, and the parties attended one

settlement conference on July 20,2016, when the case was released as not settled. (Newton

Aff'rn, Ex. F.) After exchanging discovery, Plaintiff now moves for summary judgment and

order of reference. For the reasons provided below, the Court should deny Plaintiffs motion in

its entirety.

ARGUMENT

I. Summary Judgment Must Be Denied Because There Is a Genuine Issue of Fact As
to Whether Plaintiff Had Standing to Commence This Action.

It is axiomatic that a plaintiff must have standing in order to prevail on summary

judgment. "Where, as here, standing is put into issue by a defendant, the plaintiff must prove its

standing in order to be entitled to relief." Us. Bank, NA. v. Zwisler, 147 A.D.3d 804, 805 (2d

Dep't 2017) (citations omitted). "In a mortgage foreclosure action, a plaintiff has standing where
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it is both the holder or assignee of the subject mortgage and the holder or assignee of the

underlying note at the time the action is commenced." Homecomings Financial LLC v. Guldi,

108 AD.3d 506, 507 (2d Dep't 2013) (citing Bank ofN Y v. Silverberg, 86 AD.3d 274, 279 (2d

Dep't 2011)). See also Deutsche Bank Nat 'I Trust v. Barnett, 88 AD.3d 636,637 (2d Dep't

2011); Us. Bank v. Collymore, 68 AD.3d 752, 753-54 (2d Dep't 2009). A mortgage passes as

incident to the note and cannot be enforced by any party that does not have an interest in the note

secured by the mortgage. Merritt v. Bartholick, 36 N.Y. 44, 45 (1867); Silverberg, 86 AD.3d, at

279; Collymore, 68 AD.3d, at 754.

In order to be a holder of a note, a plaintiff must be in physical possession of a properly

indorsed note. N.Y. U.C.C. § 1-201(21) (McKinney's 2017). This is defined under New York's

Uniform Commercial Code ("U.C.C.") as "the person in possession of a negotiable instrument

that is payable either to bearer or to an identified person that is the person in possession." Id. "A

special indorsement specifies the person to whom or to whose order it makes the instrument

payable. Any instrument specifically indorsed becomes payable to the order of the special

indorsee and may be further negotiated only by his indorsement." N.Y. U.C.C. § 3-204(1)

(McKinney's 2017). "An indorsement must be written by or on behalf of the holder and on the

instrument or on a paper so firmly affixed thereto as to become a part thereof." N.Y. U.C.C. § 3-

202(2) (McKinney's 2017). An indorsement made on a separate paper firmly affixed to the

promissory note is commonly referred to as an allonge. Official Comment to N.Y. U.C.C. § 3-

202, ~ 3 (McKinney's 2017).

When a plaintiff alleges it is the holder of a promissory note with an indorsement

contained in an allonge, the plaintiff must establish that the allonge was "firmly affixed" to the

note in order to negotiate it. Where "the purported endorsement [was] attached by a paperclip,
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[it] was not so firmly affixed to the note as to become a part thereof. As such, the purported

endorsement did not constitute a valid transfer of the underlying note to the plaintiff." HSBC

Bank USA, Nat'! Ass'n v. Roumiantseva, 130 A.D.3d 983, 985 (2d Dep't 2015) (internal citations

omitted). See also Slutsky v. Blooming Grove Inn, Inc., 147 A.D.2d 208, 212 (2d Dep't 1989)

("The note secured by the mortgage is a negotiable instrument which requires indorsement on the

instrument itself 'or on a paper so firmly affixed thereto as to become a part thereof in order to

effectuate a valid 'assignment' of the entire instrument.") (citations omitted); Cit

Group/Consumer Fin., Inc. v. Platt, 33 Misc. 3d 1231(A), at *5 (Sup. Ct. Queens Cty. Dec. 7,

2011) (McDonald, J.) ("Plaintiff additionally has failed to establish thatthe allonge is 'so firmly

affixed' to the note 'as to become part therof. '''); HSBC Bank USA, NA. v. Campos, 55 Misc. 3d

1221(A), at *3 (Sup. Ct. Queens Cty. May 15,2017) (Valasquez, J.) (Denying summary

judgment where the "evidence is insufficient to show that the note and allonge were in the

physical possession of Wells Fargo and the allonge was firmly affixed to the note at the time of

the commencement of the action.").

Here, the Note was originally payable to Lend America, and the second page of the Note

contains indorsements from Lend America to JPMorgan Chase Bank, N.A., and from JPMorgan

Chase Bank, N.A. to the Secretary of Housing and Urban Development ("HUD"). (Newton

Aff'rn, Ex. G.) There is a third page which Plaintiff alleges is an "allonge to [the] Note" that

purports to indorse the note from the Secretary of HUD (by its attorney in fact) to the Plaintiff.

(Newton Aff'm, Ex. G.) However, Plaintiff fails to establish that the putative allonge was so

"firmly affixed to the note as to become part of it," and therefore fails to establish that it is the

holder of the subject note.
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Defendants' counsel inspected the Note in person on July 6, 2017, in the office of

Plaintiffs counsel. (Newton Affm, ~ 9.) On that date, the putative allonge was merely held

together with the note by paperclip, rather than by a device, such as a staple, that "firmly affixed"

the allonge to the Note. (Newton Affm, ~ 10, Ex. G.) The putative copy of the Note that was

attached to the complaint does not have any indication that the putative allonge is "firmly

affixed" to the Note, i.e., there are no indications that the allonge is stapled to the note or "firmly

affixed" by any other means. (Newton Affm, Ex. A) Plaintiffs only evidence that the putative

allonge was firmly affixed to the Note at the time this action was commenced is a boilerplate

allegation by its affiant that "[a] true and correct copy of the Note (containing all above-

referenced indorsements and allonges firmly affixed thereto) is annexed to Plaintiffs motion as

Exhibit A" (Affidavit of Michael Zervlik, ~ 4) (emphasis added.) Mr. Zervlik does not explain

what additional "allonges" are affixed to this particular Note, since only one putative allonge is

provided. Given the unspecific and boilerplate nature of Plaintiff s allegation, the lack of any

physical evidence that the putative allonge was "firmly affixed" at the time this action was

commenced, and the physical evidence that the putative allonge was clearly not "firmly affixed"

to the Note at the time of Defendants' counsel's inspection, there is a triable issue of fact as to

whether the putative allonge was firmly affixed to the Note when this action was commenced.

This means that there is a triable issue as to whether Plaintiff was the holder of the subject note

when this action was commenced. Accordingly, there remains a genuine question as to whether

Plaintiff has standing to bring this action, making summary judgment improper.
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II. Summary Judgment Must Be Denied Because There Are Genuine Issues of Fact as
to Whether Plaintiff's Claims Are Barred by the Statute of Limitations.

A. New York's Statute of Limitations for Foreclosure Actions Applies Because
Plaintiff Has Not Established Either That It Is Prosecuting This Action as An
Agent or Assignee of HUD, or That HUD Will Benefit from this Foreclosure.

Plaintiffs argument that it is immune from New York's statute oflimitations because this

loan was previously insured by the Federal Housing Administration (Affirmation of Zachary

Gold ("Gold Aff'rn"), ~~ 21-22) is flawed because Plaintiff has failed to adequately demonstrate

that it is an assignee of HUD, or that HUD will ultimately benefit from foreclosure in this

instance.

Generally speaking, the federal government is not bound by state statutes of limitations,

but federal statutes oflimitations as set by Congress. Us. v. Summerlin, 310 U.S. 414, 416

(1940) ("[T]he United States is not bound by state statutes oflimitation or subject to the defense

oflaches in enforcing its rights."). As is relevant here, and subject to several exceptions, 28

U.S.c. § 2415(a) provides that "every action for money damages brought by the United States or

an officer or agency thereof which is founded upon any contract express or implied in law or

fact, shall be barred unless the complaint is filed within six years after the right of action accrues

or within one year after final decisions have been rendered in applicable administrative

proceedings required by contract or by law, whichever is later." 28 U.S.C. § 2415(a)

(McKinney's 2017). The only relevant exception is Section 2415(c), which provides that

"[n]othing herein shall be deemed to limit the time for bringing an action to establish the title to,

or right of possession of, real or personal property." 28 U.S.C. § 2415(c) (McKinney's 2017).

Courts have interpreted these provisions together to determine that the United States has

a six-year limitations period in which to bring a collection action on a promissory note, but no

statute of limitations for the federal government to bring an action to foreclose on real property.
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us. v. Alvarado, 5 F.3d 1425, 1428 (11th Cir. 1993) (holding the federal government's cause of

action to foreclose on a mortgage was not subject to any statute of limitations, but the

government's cause of action to collect any deficiency based on the underlying promissory note

was time-barred under Section 2415(a)); see also Westnau Land Corp. v. us. Small Bus.

Admin., 1 F.3d 112 (2d Cir. 1993) (holding that although an action by the federal government to

collect on a promissory note would be time-barred under Section 2415(a), an action to foreclose

on the underlying mortgage would not be.).

The basis for this policy of overriding state statutes of limitations is that "the failure of a

government employee to bring an action within the time prescribed by a state statute of

limitations should not bar the government from bringing the action if the action is one to enforce

public rights or to protect the publicjisc." Us. v. 93 Court Corp., 350 F.2d 386, 389 (2d Cir.

1965) (emphasis added). In order for the federal statute oflimitations period to apply, rather than

the corresponding state's stature oflimitations, the federal government must be seeking to

enforce broad public interests rather than just the interests of individuals. In United States v.

Beebe, the Supreme Court held that a claim was time-barred when the government sued to

invalidate a land patent that had been issued 45 years previously as a result of fraud. Us. v.

Beebe, 127 U.S. 338 (1888). There, the Court reasoned that that the action was time-barred

because the federal government "ha[ d] no real interest in the litigation, but ha[d] allowed its

name to be used therein for the sole benefit of a private person," i.e. the parties who urged the

government to invalidate the land patent, who would take ownership of the property if the patent

were invalidated. Id. at 345. Likewise, the Fifth Circuit held that a state statute of limitations

applied to an employment discrimination claim in which the U.S. Department of Labor sought

back-pay on behalf of individual employees. us. v. Georgia Power Co., 474 F.2d 906, 923 (5th

8

69 



Cir. 1973) ("Where the government is suing to enforce rights belonging to it, state statutes of

limitations are not applicable .... Insofar as the pattern or practice suit constitutes a proper legal

conduit for the recovery of sums due individual citizens rather than the treasury, it is a private

and not a public action. These personal claims are entitled to no superior status."). Likewise, the

Seventh Circuit has distinguished between cases where the United States is "enforcing its rights"

as opposed to when it "assert[s] the rights of individual claimants." Martin v. Consultants &

Adm'rs, Inc., 966 F.2d 1078, 1090 (i h Cir. 1992). There, the Seventh Circuit held that a claim

brought by the Equal Employment Opportunity Commission was not time-barred where it was

"brought primarily in furtherance of the public interest rather than on behalf of an individual or a

discrete group of workers." Id.

Generally speaking, ifthe federal government or one of its agencies transfers the right to

collect on a debt to an assignee, the assignee stands in the shoes of the federal government in

determining whether the relevant state or federal statute of limitations applies. The seminal New

York case addressing this issue is RCR Services v. Herbil Holding Company, where the Second

Department found that a foreclosure claim was not time-barred where "the plaintiff, although not

the Federal Government, has submitted evidence sufficient to determine as a matter of law that it

is prosecuting this claim as assignee/agent of the Secretary of Housing and Urban Development

(hereinafter BUD) and that the ultimate benefits of the foreclosure will flow to BUD." RCR

Servs. v. Herbil Holding Co., 229 A.D.2d 379, 380 (2d Dep't 1996) (emphasis added). Plaintiff

fails to satisfy either prong here.

1. Plaintiff Bas Not Established That It Is Prosecuting this Action as an Assignee of
BUD.

As discussed at length in Section I of this memorandum, Plaintiff has failed to establish

that it is the assignee of BUD because it fails to establish that the putative allonge was "firmly
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affixed" to the original subject note at the commencement of this action. Plaintiff therefore fails

to establish the first prong required to apply the federal statute of limitations.

2. Plaintiff Has Not Established That HUD Will Ultimately Benefit from this
Foreclosure.

Moreover, Plaintiff is unable to establish that "the ultimate benefits of [this] foreclosure

will flow to HUD." !d. Plaintiff alleges that the subject loan was assigned to Plaintiff by HUD.

(Gold Affm, ~ 22.) Although technically correct, this explanation obscures the underlying

mechanics of the assignment. The loan at issue was originated by Lend America, not the federal

government. (Newton Affm, Ex. A.) At origination, Lend America required Mr. Pearson to

purchase mortgage insurance through the Federal Housing Administration, which is part ofthe

u.s.Department of Housing and Urban Development. (Pearson Afft, ~ 3.) Private lenders who

seek to foreclose on FHA-insured loans, such as Lend America or its successors-in-interest, must

follow various HUD regulations if they are to remain eligible later to make a claim against the

FHA insurance policy. See generally U.S. Dep't of Housing and Urban Development, FHA

Single Family Housing Policy Handbook, § 4000.1 (IV)(A)(1 )(a) (hereinafter "FHA Handbook").

During the 1990s HUD maintained a program called the "Mortgage Assignment

Program," in which HUD "acquire[d] defaulted mortgage notes [of FHA insured loans] from

lenders and service[d] the notes throughout their remaining life." Joel C. Willemssen, U.S. Gen.

Accounting Office, HUD: Mortgage Assignment Program 1 (May 31, 1994), available at

http://www.gao.gov/assets/90/83816.pdf. Under this program, the private lenders would make a

claim against the FHA insurance policy, and HUD would pay the claim in exchange for the

defaulted loan, which HUD then directly collected for the remaining life of the loan. Under those

circumstances, ifHUD had then subsequently assigned a defaulted loan to a third party, the third
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party would arguably stand in HUD's shoes with respect to the statute oflimitations, because it

would be continuing a collection program in which HUD participated.

However, this program was terminated by Congress in 1996, and HUD no longer services

its own loans. U.S. Dep't of Housing and Urban Development, Mortgagee Letter 96-24, 1 (May

1, 1996) available at https:llportal.hud.gov/hudportal/documents/huddoc?id=DOC _16820.txt

(hereinafter "Mortgagee Letter 96-24"). Beginning in 2002, HUD began a "note sales program,"

currently known as the Distressed Asset Stabilization Program or "DASP," wherein private

lenders identify defaulted loans in which the lender may make a claim against the FHA insurance

policy. Ronald J. Hosking, U.S. Dep't of Housing and Urban Development, Office ofInspector

General, Distressed Asset Stabilization Program 3 (July 14,2017) available at

https:llwww.hudoig.gov/sites/defaultlfiles/documents/2017-KC-0006.pdf. Upon paying the claim

to the lender, HUD places the defaulted loan in a pool of other defaulted loans and sells that pool

ofloans to another private investor. Id. HUD's interest in the pooled loans under the "note sales

program" is minimal and fleeting; HUD only takes ownership ofthe defaulted loans for long

enough to pool them together and sell them off. Moreover the sole purpose ofHUD's ownership

is to pool the loans in a manner that allows them to be sold to another private investor. HUD, and

by extension the federal government, never actually seeks to collect on the defaulted loans.

Indeed, HUD is barred by Congress from doing so. (Mortgagee Letter 96-24, at 1.)

Although it is stated opaquely, the FHA Handbook suggests that loans sold through a

DASP sale are not actually transferred to HUD until after the pool of loans has been approved

and sold to the new investor:

On the business day after the award of the pools of Mortgages, HUD will enter a
list of awarded Mortgages (Award Report) in the claims processing system. For
Mortgages with an SFLS Claim Identification Date and that are included in the
Award Report, the Mortgagee may submit assignment claims until the Claims
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Cut-off Date noted in Schedule I of the PSA .... For Mortgages that are not
awarded in the sale, the Mortgagee may submit insurance claims under [a
different procedure].

FHA Handbook, § 4000. 1(IV)(A)(2)(b). This process further demonstrates that HUD merely

serves as a clearinghouse between private lenders, and never actually seeks to collect or enforce

the debt arising from these loans.

The only real beneficiary to Plaintiff s enforcement of this loan is the Plaintiff, a private

investor. HUD never sought to actually collect on this loan, but rather served as a clearinghouse

that allowed one private lender to sell this loan, and another private lender to allegedly buy it.

Like in United States v. Georgia Power Co., the government has no real interest in the outcome

of this case; the only interested parties are the private parties themselves. In fact, throughout this

litigation, Plaintiff has acted in a manner that belies its status as an agent or assignee ofHUD.

For example, federal regulations mandate that a lender or servicer of an FHA-insured loan "must

have a face-to-face interview with the mortgagor, or make a reasonable effort to arrange such a

meeting, before three full monthly installments due on the mortgage are unpaid." 24 C.F.R. §

203.604(b) (McKinney's 2017). Here, Plaintiff has not alleged that it or its putative

predecessors-in-interest complied with this requirement, and would likely argue that since the

loan is no longer FHA-insured, it has been freed of its obligation to demonstrate compliance.

Likewise, during the foreclosure conference part, Plaintiff did not offer to evaluate Mr. Pearson

for a modification according to FHA guidelines, and would likely argue that since the loan is no

longer FHA-insured, Plaintiff did not need to comply with FHA guidelines regarding loss

mitigation. Plaintiff, however, cannot have it both ways. If the borrowers do not receive any of

the protections of an FHA-insured loan, then neither does the Plaintiff receive the benefit of
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HUD's statute oflimitations. Accordingly, the federal statute oflimitations does not apply, and

the Court must apply New York's statute of limitations to this foreclosure action.

B. Plaintiffs Claims Are Time-Barred Because the 2009 Foreclosure Action
Accelerated the Subject Mortgage Loan.

The CPLR provides that "an action upon a bond or note, the payment of which is secured

by a mortgage upon real property, or any interest therein" must be commenced within six years

or it will be time-barred. N.Y. C.P.L.R. § 213(4) (McKinney's 2017). "With respect to a

mortgage payable in installments, separate causes of action accrued for each installment that is

not paid, and the statute of limitations begins to run, on the date each installment becomes due."

Wells Fargo Bank, NA. v. Burke, 94 A.D.3d 980,982 (2d Dep't 2012). However, "[t]he law is

well settled that, even if a mortgage is payable in installments, once a mortgage debt is

accelerated, the entire amount is due and the Statue of Limitations begins to run on the entire

debt." Kashipour v. Wilmington Savings Fund Society, FSB, 144 A.D.3d 985, 986 (2d Dep't

2016) (quoting EMC Mortg. Corp. v. Patella, 279 A.D.3d 604,605 (2d Dep't 2001)); Fed. Nat'l

Mortg. Ass 'n v. Mebane, 208 A.D.3d 892,894 (2d Dep't 1994) ("Once the mortgage debt was

accelerated, the borrowers' right and obligation to make monthly payments ceased and all sums

became immediately due and payable.").

New York appellate courts have universally held that a lender demonstrates its election to

accelerate a mortgage loan where it makes such an election as part of its complaint in a

foreclosure action. "[T]he unequivocal overt act of the plaintiff in filing the summons and

verified complaint and lis pendens constituted a valid election. It disclosed the choice of the

plaintiff and constituted notice to all third parties of such choice." Albertina Realty Co. v. Rosbro

Realty Corp., 258 N.Y. 472, 476 (1932). "The filing of the summons and complaint and lis

pendens in an action commenced in 1992 accelerated the note and the mortgage." Clayton
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National, Inc. v. Guldi, 307 A.D.2d 982, 982 (2d Dep't 2003). "[T]he mere filing of a summons

and complaint with notice of pendency is sufficient indication of the intent to accelerate the

mortgage." City Streets Realty Corp. v. Jan Jay Constr. Enters. Corp., 88 A.D.2d 558, 559 (I"

Dep't 1982). "The plaintiffs commencement of the action and filing of a notice of pendency

constituted a valid election to accelerate the maturity ofthe debt." Fannie Mae v. 133 Mgmt.

LLC, 126 A.D.3d 670,670 (2d Dep't 2015).

Here, Plaintiffs putative predecessor-in-interest Chase commenced a foreclosure action

involving the subject mortgage loan by filing the summons, complaint, and notice of pendency

on March 31, 2009. (Newton Affm, Exs. H-I.) In that complaint, Chase stated that "Plaintiff has

elected and hereby elects to declare immediately due and payable the entire unpaid balance of

the principal." (Newton Affm, Ex. H, ~ 10.) Under the well-settled law of New York, this

constituted an acceleration of the subject loan.

Plaintiff rests its entire argument that this case is not time-barred on Nationstar

Mortgage, LLC v. MacPherson, a recent trial court decision from Suffolk County that

erroneously held the a prior foreclosure action was not an election to accelerate the debt because

the borrower had the right to reinstate the loan by paying all ofthe past-due arrears any time

prior to judgment being entered. Nationstar Mortgage, LLC v. MacPherson, 56 Misc. 3d 339,

2017 N.Y. Slip Op. 27120, at *6-7 (Sup. Ct. Suffolk Cty. Apr. 3, 2017) (Whelan, J.). This

decision cannot be reconciled with the well-settled appellate authority discussed above holding

that a complaint that includes Plaintiffs election to accelerate the subject loan effects an

acceleration of that loan.

MacPherson, and by extension, Plaintiffs argument, rest on a flawed and selective

reading of the industry-standard mortgage agreement. The language of that standard agreement
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permits borrowers to reinstate their mortgage loan at any time before judgment is entered. (Gold

Aff'm, Ex. B, ~ 10.) The argument advanced in MacPherson was recently rejected by the

Supreme Court in Kings County, which correctly observed:

Nothing contained in EMC Mtge. Corp. v. Patella, or Federal Nat!. Mtge. Assn. v.
Mebane supports [U.S. Bank]'s contention [that the borrower's ability to reinstate
means that the commencement of a foreclosure action does not accelerate the
loan]. In fact, the Appellate Division of the Second Department has made clear
that the filing of the summons and complaint and notice of pendency constitutes a
valid election to accelerate the maturity of the debt.

us. Bank NA. v. Crockett, 55 Misc.3d 1222(A), at * 3,2017 N.Y. Slip Op. 50741(U) (Sup. Ct.

Kings Cty. June 5, 2017) (Rivera, J.) (citations omitted). The Court should adopt this reasoning

and conclude that Plaintiff's alleged predecessor-in-interest accelerated the subject loan by

commencing the 2009 Action.

C. The Discontinuance of the 2009 Action Did Not "Clearly and Unequivocally"
Revoke Acceleration of the Mortgage Loan.

Once the mortgagee has accelerated a mortgage debt, the statute of limitations continues

to run unless the mortgagee affirmatively acts during the limitations period to revoke its election

to accelerate. See Patella, 279 A.D.2d at 605; Mebane, 208 A.D.2d at 894; Lavin v. Elmakiss,

302 A.D.2d 638, 639 (3rd Dep't 2003). In order to be effective, "the revocation should be clear,

unequivocal, and give actual notice to the borrower of the lender's election to revoke in sum,

akin to the manner plaintiff gave notice to exercise the option to accelerate." Bank of New York

Mellon v. Slavin, 54 Misc.3d 311,314-15 (Sup. Ct. Rensselaer Cty. Nov. 21, 2016) (citing

Burke, 94 A.D.3d at 983). Notices that do not meet these strict requirements are ineffective to

revoke acceleration. See Id.; Wells Fargo Bank NA. v. Machell, 55 Misc.3d 1214(A), 2017 WL

1591159 at *3-4 (Sup. Ct. Ulster Cty, Feb. 28, 2017) (holding acceleration was not revoked

because borrower did not receive actual notice of Plaintiff's intention). Further, acceleration
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cannot be revoked if the borrower has relied upon the revocation to her detriment. See Mebane,

208 A.D.2d at 894; Slavin, 54 Misc.3d at 315.

A review of cases adjudicating whether a foreclosing plaintiff engaged in an affirmative

act sufficient to revoke acceleration of a mortgage shows that courts have identified many

actions that do not constitute revocation of acceleration. See, e.g., Petito v. PifJath, 85 N.Y.2d 1

(1994) (holding that payments made pursuant to a stipulated settlement did not renew the statute

oflimitations); UMLIC VP, LLC v. Mellace, 19 A.D.3d 684, 684 (2d Dep't 2005) (no revocation

resulting from mortgagee's acceptance of partial payment from mortgagor); Mebane, 208 A.D.2d

at 894 (no revocation resulting from court's sua sponte dismissal after mistrial); Patella, 279

A.D.2d at 605 (2d Dep't 2001) (no revocation resulting from court's sua sponte dismissal after

failure to appear at certification conference); Saini v. Cinelli Enterprises Inc., 289 A.D.2d 770,

771 (3d Dep't 2001) (holding that the discontinuance of a prior action on the defendant's

consent, and payments made to the plaintiff as part of the consensual discontinuance, did not

revoke the acceleration); Citibank, NA. v. McGlone, 270 A.D.2d 124, 125 (1st Dep't 2000) (no

revocation resulting from court's dismissal for ineffective service); Puzzuoli v. JPMorgan Chase

Bank, NA., 55 Misc.3d 417,427 (Sup. Ct. Dutchess Cty. Nov. 29,2016) (finding that letter

purporting to revoke acceleration did not effect revocation); Slavin, 54 Misc.3d at 315 (finding

that mortgagor's remittance of several payments pursuant to trial modification did not serve to

revoke acceleration); Us. Bank, Nat 'I Ass 'n v. Azad, 51 Misc.3d 1224(A), 2016 WL 2994804, at

*3 (Sup. Ct. Queens Cty. May 23, 2016) (McDonald, J.) (denying summary judgment, finding

question of fact as to whether defendant had entered into a loan modification created question as

to whether prior action's acceleration had been revoked); Beneficial Homeowner Service Corp v.

Tovar, 2014 WL 8770905 (Sup. Ct. Suffolk Cty. Dec. 22, 2014) (finding that delivery of90-day
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notices under R.P.A.P.L. § 1304 did not revoke acceleration); Us. Bank Nat 'I Ass 'n v. Henry,

2015 WL 5915281 (Sup. Ct. Kings Cty. Oct. 9, 2015) (same).

Here, Plaintiff s assertion that the motion to discontinue the 2009 Action served as a

revocation of the acceleration effected by its commencement is flawed because the motion to

discontinue was silent as to whether Plaintiff s predecessor intended to revoke its prior

acceleration. (Newton Aff'rn, Ex. L.) Plaintiffs claims that a prior discontinuance revokes

acceleration as a matter oflaw are at odds with the Second Department's recent decision in

NMNT Realty Corporation v. Knoxville 2012 Trust. In that case, the Second Department found

that a mortgage loan had been accelerated in 2006 when a prior foreclosure action had been

commenced, but that the lender had moved for, and been granted, a discontinuance in 2011,

before the statute of limitations expired. NMNT Realty Corp. v. Knoxville 2012 Trust, 151

A.D.3d 1068, 1070 (2d Dep't 2017). The Second Department found a triable issue of fact as to

whether the lender's motion to discontinue the action, both made and granted before the

expiration of the limitations period, constituted a revocation of the acceleration. See Id.1

Likewise, since the motion to discontinue the 2009 Action was silent as to whether Chase sought

to revoke its prior acceleration, it did not serve as a clear and unequivocal notice to Mr. Pearson

that Chase intended to revoke its acceleration, and the Court should find that there is a triable

issue of fact as to whether the prior discontinuance constituted a revocation of acceleration of the

subject loan and deny summary judgment.

1 In contrast, to NMNT Realty Corp, where the motion to discontinue was both served and
granted prior to the expiration of the limitations period, here the motion to discontinue the 2009
case was served in November 2014 before the limitations period ran, but the order granting
discontinuance was not entered until November 2015, well after the limitations period had run.
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CONCLUSION

The Court must therefore deny Plaintiffs motion in its entirety because Plaintiff has

failed to sufficiently establish its standing as the holder of the subject note, and because Plaintiff

has failed to establish that its claims are not time-barred under New York's Statute of

Limitations.

Dated: August 17,2017
Jamaica, New York

QUEENS LEGAL SERVICES
By: Christopher Newton, Esq.
Attorneys for Defendants Raymond
Pearson and Damaris Pearson
89-00 Sutphin Blvd, 5th Floor
Jamaica, NY 11435
(347) 592-2251 (tel & fax)
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In opposition to Defendant Mark Peterson's motion to dismiss the complaint as time-

barred, Plaintiff asserts various meritless arguments in an effort to cloud what is a very clear
!

issue. This action to foreclose on the subject mortgage loan is time-barred because Plaintiff

accelerated the subject loan in 2009. The complaint must therefore be dismissed with prejudice.

Any other concerns regarding whether Plaintiff is entitled to damages, such as those arising its

expenditures towards property taxes and homeowners insurance, have been raised as

counterclaims in the separate quiet title action filed by Mr. Peterson and can be fully addressed

there.

I. This Action Is Time-Barred Because the Mortgage Loan Was Accelerated by the
Filing of the 2009 Foreclosure Action.

Plaintiffs argument that the filing of the 2009 Complaint failed to accelerate the subject

loan relies upon distorted representations of the clear and unambiguous law of what constitutes

acceleration of a mortgage loan. As articulated more fully below, Plaintiffs argument fails

because Plaintiffs predecessor-in-interest, BAC Home Loans Servicing L.P. ("BAC")

accelerated the subject loan on September 17,2009 by filing the 2009 Complaint.

A. When Acceleration Is Effected by Commencing a Foreclosure Action, Such
Acceleration Is Effected by Filing, Not Service.

"The law is well-settled that, even if a mortgage is payable in installments, once a

mortgage debt is accelerated, the entire amount is due and the Statute of Limitations beings to

run on the entire debt." Kashipour v. Wilmington Savings Fund Society, FSB, 144 A.D.3d 985,

986 (2d Dep't 2016) (quoting EMC Mortgage Corp v. Patella, 279 A.D.2d 604, 605 (2d Dep't

2001)). "The election to deem the principal due is an affirmative thing and has to be made in

some way. It may be made before the suit is brought, or by the bringing of the suit itself, i.e., in

the complaint." Cresco Realty Co. v. Clark, 128 A.D. 144, 145 (2d Dep't 1908).
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The seminal New York case discussing acceleration of a mortgage debt is Albertina

Realty Co. v. Rosbro Realty Corp., in which the Court of Appeals held that "the unequivocal

overt act of the plaintiff in filing the summons and verified complaint and lis pendens constituted

a valid election. It disclosed the choice of the plaintiff and constituted notice to all third parties of

such choice. To elect is to choose. The fact of election should not be confused with the notice or

manifestation of such election." Albertina Realty Co. v. Rosbro Realty Corp., 258 N.Y. 472,476

(1932) (emphasis added).

The Appellate Division has consistently applied Albertina to affirm that the act of filing a

complaint is an unequivocal overt act of election. "The filing of the summons and complaint and

lis pendens in an action commenced in 1992 accelerated the note and the mortgage." Clayton

National, Inc. v. Guldi, 307 A.D.2d 982, 982 (2d Dep't 2003). "While the actual service of the

summons and complaint did not occur until [later], the mere filing of a summons and complaint

with notice of pendency is sufficient indication of the intent to accelerate the mortgage." City

Streets Realty Corp. v. Jan Jay Constr. Enters. Corp., 88 A.D.2d 558, 559 (l " Dep't 1982).

"The plaintiff s commencement of the action and filing of a notice of pendency constituted a

valid election to accelerate the maturity of the debt." Fannie Mae v. 133 Mgmt. LLC, 126 A.D.3d

670,670 (2d Dep't 2015).

Recently, in Beneficial Homeowner Service Corp. v. Tovar, the Second Department

considered the very issue presented here. In Tovar, the Supreme Court had dismissed a complaint

filed in February 2014 as time-barred because a prior foreclosure action filed in October 2007

had been dismissed for failure to personally serve the defendant borrower. Beneficial

Homeowner Service Corp. v. Tovar, _ N.Y.S.3d _,2017 N.Y. Slip Op. 03471,2017 WL

1658610, at *1 (2d Dep't May 3, 2017). Applying Albertina, the Second Department affirmed,
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holding that "[c]ontrary to the plaintiffs contention, the fact that the 2007 action was dismissed

as against the defendant homeowner for failure to effectuate personal service does not invalidate

the plaintiffs election to exercise its right to accelerate the maturity of the debt." Tovar, 2017

WL 1658610, at *1.I Plaintiff contends that Tovar was wrongly decided, relying on a strained

reading of Wells Fargo Bank, NA. v. Burke (discussed below); but Plaintiffs argument is

unpersuasive. The great weight of appellate authority binding on this Court, as clearly set forth in

Tovar, holds that the filing of a foreclosure complaint constitutes an acceleration ofthe mortgage

debt regardless of when the borrower is notified of that filing.

Plaintiff insists that the Second Department's decision in Wells Fargo Bank, NA. v.

Burke requires a plaintiff to actually serve a defendant with the complaint in order to accelerate

the loan. (Plaintiffs Memo of Law, 17.) 2 If accepted, this reading would constitute a dramatic

departure from established case law. A more careful reading of Burke's rather complex

procedural history shows that the Second Department did not depart from its prior precedent in

its holding. In Burke, the lender had sued the borrower Burke in a foreclosure action in 2002, but

failed to serve the condominium board who was a junior lienholder to Burke's property. Wells

Fargo Bank, NA. v. Burke, 94 A.D.3d 980,981 (2d Dep't 2012). The lender then commenced a

new action in 2003 which named the condominium board as a defendant, but did not name Burke

as a defendant.ld. Those two actions were consolidated in 2005, and ultimately discontinued in

I The Second Department recently reaffirmed this rule, holding that a mortgage loan had been
accelerated by the filing of a foreclosure complaint in 2007, notwithstanding the fact that the
2007 action had been dismissed in 2010 after the trial court found that the plaintiff failed to
properly serve the defendant. Us. Bank NA. v. Barnett, _ N.Y.S.3d _,2017 WL 2453382, at
*2 (2d Dep't June 7, 2017).
2 Throughout this reply memorandum, "Plaintiffs Memo of Law" will refer to Plaintiffs
Memorandum of Law (1) in Opposition to Defendant Mark Peterson's Motion to Dismiss, and
(2) in Support of Plaintiffs Cross-Motion to Consolidate This Action with a Currently Pending
Quiet Title Action Involving the Same Property, e-filed as Document 32 with the NYSCEF
System in this action.
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2008 when the lender realized that it had lacked standing at the time it filed the 2002 action. Id.

at 981-82. The plaintiff commenced a new action in 2009, which the defendants sought to

dismiss as time barred. !d. at 982. The Second Department found that since the plaintiff lacked

standing when the 2002 action was commenced, it did not have the authority to accelerate the

loan. Id. at 983. The Second Department also found that the 2003 action, which did not name

Burke as a defendant, did not serve to accelerate the loan because Burke was not served with the

complaint. Id. at 983-84.

When considered along with the other overwhelming appellate authority discussed above,

Burke merely creates an exception that if the borrower is not a named party to a foreclosure

action, then the borrower must be served with the complaint in order for the loan to be properly

accelerated. Tovar and Barnett, by contrast, are recent reiterations of New York's longstanding

law that the filing of the foreclosure complaint against the borrower serves to accelerate the loan.

The Court should therefore reject Plaintiffs tortured reading of Burke.3

B. The Foreclosure Complaint Need Not Be Verified By the Plaintiff to Constitute a
Valid Election.

Plaintiff also incorrectly asserts that the filing of the 2009 complaint did not serve to

accelerate the loan because it was verified by counsel, rather than by Plaintiffs predecessor-in-

3 The Court should also reject Plaintiffs analysis of the Second Department's decision in Sarva
v. Chakravorty, which Plaintiff offers for the proposition that "there was no clear and
unequivocal acceleration of a mortgage loan where there was no evidence that mortgagor
received a communication accelerating the debt." (Plaintiffs Memo of Law, at 14.) In fact, in
that case, "[w]hile [Plaintiff Sarva] testified regarding his belief that he sent a letter to the
[Defendant Chakravorty] in June 1988 expressing his 'desire to get paid in full,' no such letter
was admitted into evidence at trial, and Chakravorty adamantly insisted that he never received
the letter or any other communication accelerating the debt." Sarva v. Chakravorty, 34 A.D.3d
438,439 (2d Dep't 2006) (emphasis added). The Appellate Division concluded from these facts
that there had been no overt and unequivocal act of acceleration-not because the borrower did
not receive an acceleration letter, but because there was no evidence that the putative
acceleration letter even existed. Here, by contrast, there is no dispute that the 2009 Complaint
was filed, and so no factual question as to whether BAC elected to accelerate the debt.
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interest. Plaintiff asserts that "[u]nsworn as the 2009 Complaint was, however, it cannot have

accelerated the debt simply upon filing, under governing precedent." (Plaintiffs Memo of Law,

18.) As a threshold matter Plaintiff is flatly wrong that the 2009 Complaint was not "unsworn,"

since it was verified by Plaintiffs counsel, as provided for in CPLR § 3020(d). The sole

difference between a pleading verified by counsel and a pleading verified by a party is that the

pleading verified by counsel may not later be used to establish the merits of an action. An

acceleration of the debt, however, is an act, not a factual allegation. The Appellate Division has

plainly rejected the notion that party verification is required to effect acceleration. Logue v.

Young, 94 A.D.2d 827, 827 (3d Dep't 1983) ("The complaint listed all plaintiffs, and it was

unnecessary that it be verified as urged by defendants.") (emphasis added).

Plaintiff here invents new criteria for acceleration that has no basis in law. First, Logue

makes quite clear that an attorney may accelerate a mortgage debt, and the acceleration does not

need to be done by the patty itself. Id. Second, acceleration does not even require that a

foreclosure complaint, much less a verified complaint. A mortgage loan can be accelerated by

way of a letter from the lender or its agent. "[T]he record establishes that there was an

affirmative act, in exercise of the option to declare the principal mortgage indebtedness due,

when plaintiffs attorney wrote a letter to that effect." Hirsh v. Badler, 3 A.D.2d 921,921 (2d

Dep't 1957). See also, Deutsche Bank Nat. Trust Co. v. Royal Blue Realty Holdings, Inc., 148

A.D.3d 529, 529 (1st Dep't 2017) (Affirming action as time-barred upon a fmding that the

plaintiffs predecessor-in-interest accelerated the mortgage loan by way ofletters to the

borrower).

Under Plaintiffs newly proposed requirements for acceleration, all foreclosing lenders could

simply avoid any applicable statute of limitations into perpetuity by insisting that only their
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attorneys verify foreclosure complaints in every instance. This is obviously an absurd solution,

which is wholly unsupported by any appellate authority, and should be roundly rejected by the

Court.

II. The Limitations Period On This Action Should Not Be Tolled.

Plaintiff also argues that the applicable limitations period, which expired in November

2015, should be tolled for a variety of reasons, each one of which is baseless. The Court should

reject Plaintiffs meritless tolling argument.

A. The Foreclosure Settlement Conference, the "FEMA Hold," and the 2010
Administrative Order Did Not Toll the Limitations Period.

Plaintiff asserts that the Court should toll the applicable limitations period, which expired

on September 17,2015, due to a variety of overlapping procedural reasons that occurred during

the prosecution of the 2009 action. CPLR § 204, which provides that "[w]here the

commencement of an action has been stayed by a court or by statutory prohibition, the duration

of the stay is not a part of the time within which the action must be commenced" is wholly

inapplicable here because BAC had already commenced the 2009 Action, and was therefore not

barred by the settlement conference, the alleged "FEMA Hold," or the 2010 Administrative

Order from commencing a new action. N.Y. C.P.L.R. § 204(a) (McKinney's 2017) (emphasis

added).

Plaintiffs citations to Giblin v. Nassau County Medical Center and Barchet v. New York

City Transit Authority are inapposite, since both of those cases "serve to toll the running ofthe

Statute of Limitations while a motion to file a late notice of claim is pending." Giblin v. Nassau

Cty. Med. Ctr., 61 N.Y.2d 67, 74 (1984). Plaintiff does not contend that any of those activities

prevented them from filing a new action-nor could they, because none of these activities were

6

89 



occurring at the time the limitations period expired in 2015. The reasoning of those cases

therefore does not apply.

Even if the CPLR provided for a tolling of the limitations period based on activity that

concluded before the expiration of the limitations period, which it does not, Plaintiff fails to

make a compelling argument why the Court should toll the limitations period for any of these

activities. First, Plaintiff argues that participation in the settlement conference mandated by

CPLR Rule 3408 should require a tolling of a future foreclosure action, yet cites no authority

supporting this proposition.

Second, Plaintiff argues that a Presidential Disaster Declaration issued on October 30,

20 12 "directed lenders and servicers to grant a 90-day moratorium on foreclosure activity" for

homeowners affected by Hurricane Sandy. (Wells Aff'rn, ~ 10l Plaintiffs argument that the

Presidential Declaration imposed a moratorium on foreclosure activity is negated by the fact that

the parties participated in a settlement conference appearance on December 6, 2012, a mere 40

days after the Presidential Declaration. (Wells Affm, Ex. 8.) In other words, not only did the

alleged "FEMA hold" run concurrently with the time during which this matter was in the

settlement conference, but BAC apparently ignored the declaration and participated in

"foreclosure activity" nonetheless. Given BAC's failure to obey the purported "FEMA Hold,"

the Court should not consider it to have tolled the limitations period.

Third, Plaintiff argues that it should be entitled to tolling because of the affirmation

requirement implemented by Administrative Order 548110, as amended by Administrative Order

431111 ("AO 548110"). This argument is meritless. As an initial matter, there is no authority for

4 Plaintiff fails to provide a copy of this declaration, and the purported direction to lenders is not
included in any portion of the Presidential Declaration found at either of the website addresses
provided by Plaintiff. Defendant, therefore, does not concede that any such direction was part of
the Presidential Disaster Declaration.
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tolling to permit a plaintiff to comply with AO 548110. Moreover, Plaintiff predecessor's

activity in the 2009 action was plainly not delayed by the requirements imposed by AO 548/10,

because it did not file the required affirmation until March 2015, after it filed and served its

motion for order ofreference in December 2014, and well after it had participated in the

foreclosure settlement conference. (Wells Affm, ~ 14, Exs. 7-9.)

Moreover, AO 548110 simply does not call for tolling. Complying with this order only

required plaintiffs' counsel to communicate with a representative of the plaintiff who is capable

of verifying the factual accuracy of the pleadings, affidavits and affirmations filed in the case, as

well as the accuracy of any notarizations submitted to the court. AO 548/10, available at

https:/ /www.nycourts.gov/attomeys/pdfs/AdminOrder_2010_10_20.pdf.This is basic due

diligence for any litigator, and certainly would not have led to the four and a half year delay that

Plaintiff now asks the Court to toll. AO 548110 simply required plaintiffs to ensure their

representations to the Court were accurate, which is little more than double-checking the party's

basic obligations under Part 130 ofthe Rules of the Chief Administrative Judge.

B. The Court Need Not Determine Whether Service of a Notice Required by
RP APL § 1304 Tolls the Limitations Period Because Plaintiff Offers No Proof
That It Served the Required Notices, and, in Any Event, an Additional 90 Days
Would Not Cure the Untimeliness of this Action.

Plaintiff further asserts that the limitations period was tolled due to the requirement that it

serve a notice required by RPAPL § 1304 before commencing this action. The Court need not

consider whether this putative notice tolled the limitations period for two reasons. First, Plaintiff

has failed to offer any evidence that it complied with the notice requirements of RPAPL § 1304.

Plaintiffs counsel argues that "[a]fter the expiration of the 90-day period following the service

of the notice required by RPAPL § 1304, this action was commenced on March 16,2017."

(Wells Affm, ~ 3.) However, Counsel fails to provide a copy of the putative notice, and fails to
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allege whether he has personal knowledge of how and when the putative notice was served.

Since the record is devoid of any proof of Plaintiffs compliance with RPAPL § 1304, the Court

need not consider whether any alleged service of that notice would serve to toll the limitations

period.

Moreover, even if Plaintiff established that it had provided notice as required by RPAPL

§ 1304, the Court still need not determine whether that would have tolled the limitations period

because the applicable limitations period expired on September 17,2015, and Plaintiff

commenced this action eighteen months later on March 16, 2017. Ninety additional days would

not even come close to resolving Plaintiff s untimeliness, so the Court need not consider this

argument.

III. Plaintiff's Arguments Regarding Principles of Equity Are Meritless.

Plaintiff argues that Mr. Peterson waited too long to challenge service in the 2009 Action,

and that he therefore should not be entitled to prevail in this litigation. (Plaintiffs Memo of Law,

at 23-24.) Contrary to Plaintiffs contentions, Mr. Peterson was not engaged in "gamesmanship."

By making this argument, Plaintiff flatly ignores that Mr. Peterson served his motion to dismiss

based on disputed service in February 2015, well before the expiration of the limitations period.

In February 2015, BAC received Mr. Peterson's sworn statement that although Plaintiffs

affidavit of service alleged service upon his unidentified "family member" who was described as

being black, Mr. Peterson and his family are all white. (Wells Aff'm, Ex. 10, at 2-3.) Rather than

discontinuing the action and starting anew or seeking leave to extend its time to serve the

complaint, Plaintiff instead chose to move forward with litigation for an additional ten months,

ultimately losing a traverse hearing in November 2015. (Newton Aff'rn, Exs. C-D; Wells Aff'rn,

Exs. 10-11.) Plaintiff had every opportunity, once it came to understand he meritorious factual

basis for Mr. Peterson's defense oflack of personal jurisdiction, to discontinue and re-file before
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the limitations period ran, yet chose not to do so. Plaintiff cannot now blame Mr. Peterson for the

result of that decision.

Plaintiff s argument regarding equity is even more bewildering when viewed in light of

Plaintiffs earlier arguments that the limitations period should have been tolled for all ofBAC's

delays in the 2009 action. Under Plaintiffs theory, the limitations period is tolled for the entirety

of the four and a half year delay between the enactment of Administrative Order 480/10 and

BAC's filing of the affirmation it required, yet Mr. Peterson's assertion of his valid (and

ultimately prevailing) jurisdictional defense should preclude him from asserting his valid statute

of limitations defense now.

IV. Plaintiff Implicitly Concedes That Mr. Peterson is Entitled to Attorneys' Fees Upon
Dismissal of This Action.

In moving to dismiss the complaint with prejudice, Mr. Peterson asserted that, upon the

dismissal of this action he will be entitled to reasonable attorneys' fees and costs pursuant to

Real Property Law § 282. (Memorandum of Law in Support of Motion to Defendant's Motion to

Dismiss Complaint with Prejudice, Cancel Notice of Pendency, and Grant Attorneys' Fees, 3-4.)

Plaintiffs opposition utterly fails to address these arguments. (See generally, Plaintiffs Memo of

Law; Wells Affm.) By failing to rebut or address Defendant's contentions, Plaintiff has

implicitly conceded the merit of that argument. Krupnik v. NBC Universal Inc., 37 Misc. 3d

1219(A), 2010 WL 9013658, at *8 (Sup. Ct New York Ct. June 29, 2010) ("[I]n response to the

motion to dismiss, plaintiff fails to contest defendants' dispositive arguments with respect to her

[defenses] ... Her failure to contest the arguments provides an independent motion to dismiss

the [cause of action]."); Peralta v. Figueroa, 17 Misc. 3d 1128(A), 2007 WL 4104122, at *7

(Sup. Ct. Kings Cty. Nov. 14,2007) ("In opposition to this branch of [defendant]'s motion,

counsel for the livery car plaintiffs fails to address the legal sufficiency of these claims in any
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substantive manner, and in effect concedes [the defense]."); People v. Mucciolo, 104 A.D.2d

905, 906 (2d Dep't 1984) ("[I]n failing to address this time period in their brief, the People

implicitly concede their responsibility for this 135-day delay.")

Since Plaintiff has implicitly conceded that Mr. Peterson is entitled to attorneys' fees, the

Court should award them upon dismissal of this action.

v. If the Court Denies Defendant's Motion to Dismiss, Defendant Consents to
Consolidation of This Action With the Quiet Title Action.

The Court need not consolidate these actions, since Plaintiffs foreclosure claim is time-

barred and should be dismissed with prejudice. However, should the Court deny Mr. Peterson's

motion to dismiss, Defendant consents to the consolidation of the two actions for trial.

Dated: June 14,2017
Jamaica, NY

QUEENS LEGAL SERVICES
By: Christopher Newton, Esq.
Attorneys for Defendant Mark Peterson
89-00 Sutphin Blvd, s" Floor
Jamaica, NY 11435
(347) 592-2251 (tel & fax)
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