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Richard P. Rhodes, Jr. 
New York State Office of Temporary and Disability Assistance 
40 North Pearl Street, 16-C 
Albany, NY 12243-0001 
 
Subject:  Comments on the proposed amendment of 18 NYCRR §§ 385.11 - 385.13, 
“Reengagement/conciliation and sanction procedures for employment programs” 
 
Dear Mr. Rhodes: 
 
We appreciate this opportunity to comment on the proposed regulations regarding the 
public assistance employment programs.  I am a Senior Attorney at the Long Island 
office of the Empire Justice Center.  Empire Justice seeks to protect and enhance the 
legal rights of low-income New Yorkers in a wide range of substantive legal areas, 
including public assistance.  We have, in addition, often focused our attention 
specifically on the public assistance work requirements.   
 
We submit these comments today on the proposed amendments to 18 NYCRR Sections 
385.11 – 385.13, which in large measure implement changes in the Social Services Law 
adopted in 2015.  This law, in many of its most significant provisions, applies only to 
New York City; we limit our comments to certain provisions that are either applicable 
statewide or that apply only outside of New York City. 
 
385.11(a)(2) – Conciliation notices 
First, we appreciate the amendments to 18 NYCRR Section 385.11(a)(2), which set forth 
and expand the requirements for conciliation notices.  The additional information, 
including the specific alleged instances of non-compliance, explaining “…what 
constitutes good cause…,” and describing steps the individual might take to avoid a 
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sanction better assures the due process rights to the individual and are a welcome 
change. 
 
385.12(c) – Failure to comply with a single appointment   
The proposed regulations that apply only to New York City include a provision that is 
appropriate, reasonable and compelling.  Proposed Section 385.12(c) states that there 
can be no finding of willful failure to comply without good cause in the case of a single 
missed appointment or work requirement.  It is rare in regular employment that a 
person will be fired for these reasons and the logic is all the more compelling in the case 
of public assistance recipients who may have particular difficulty reaching the required 
location, may not have funds to pay for transportation, may have problems with child 
care or may have a disability that makes more onerous the challenge of making it to 
every appointment and assignment. 
 
Districts have at least some degree of latitude in making findings of good cause and 
willfulness.  There is nothing in the law that precludes a district from determining that 
the missing of one assignment will not constitute a failure to comply without good 
cause.   This modest protection should be afforded to public assistance recipients 
statewide.  
 
385.12(d)(3) – Defining “willing to comply” 
State law has long provided that a work rules sanction will be terminated when the 
designated period of time has elapsed and the person is willing to comply with the work 
requirements.   Until this proposed change, the regulation only provided that to 
demonstrate willingness to comply, the individual had to report to an assigned site, 
prepared to engage in the assigned activity.  The regulation, as amended, would 
authorize districts to find that the person had not shown a willingness to comply until 
they engaged in the assigned activity for as much as two weeks. 
 
Among the consequences of this onerous change is the fact that the person would have 
to work for two full weeks while suffering a continued, significant reduction if not a 
complete termination of benefits, in order to demonstrate the willingness to comply.  
We believe that it is of questionable legality for a person to be required to work while 
receiving no assistance.  The inequity of the rule is compounded by the reality that a 
significant percentage of the public assistance population struggles with transportation 
and child care challenges and with disabilities, all of which increase the difficulty of 
engaging in work while receiving reduced benefits, or no benefits.   
 
A proposal – Re-engagement     
We propose that OTDA add a provision to these Part 385 regulations that would 
authorize local districts throughout the state, at their discretion, to establish a re-
engagement process.    SSL Section 341(2)(1) directs that the conciliation procedure is to 
be established in regulation.  There are no provisions in the current conciliation law that 
preclude offering this option to the districts.  



 
When Governor Cuomo signed the conciliation bill into law, he observed that “…this is a 
sensible, much-needed measure that will help ensure people on public assistance are 
not unjustly penalized and forced to go hungry or live on the street.”  
 
The press release issued on that day in December 2015 also noted that “…the 
 overwhelming majority of public assistance sanctions do not stand up to scrutiny,” and 
that this bill would ensure “… that a person [in New York City] who misses work may re-
engage with work programs more quickly and efficiently.”  
 
The Governor’s apt statement about the bill and about re-engagement argue eloquently 
for applying that opportunity statewide.  We urge OTDA to consider this option and to 
make the work rules program less about imposing punishments and more about re-
engagement in beneficial pursuits. 
 
Thank you for your consideration. 
 
Sincerely, 
 
 
 
Don Friedman 
Senior Attorney 
Empire Justice Center 
225 Eastview Drive 
Central Islip, NY 11722  
(631) 650-2316 
dfriedman@empirejustice.org  
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