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Disability Applicants Losing Waiting Game 

Nearly a million people nationwide 

are waiting for hearings before Social 

Security Administrative Law Judges 

(ALJs) to appeal the denial of their 

applications for federal disability ben-

efits, SSI or SSD. And wait they will. 

At the end of February 2018, the na-

tional average processing time was 

607 days. This is the wait time be-

tween requesting a hearing and getting 

a decision from the ALJ. As bad as 

that number is, all Social Security Of-

fices of Hearing Operations (OHOs) in 

New York State have higher wait 

times: Albany and Syracuse are the 

“lowest” at 612 and 627, respectively. 

All the rest, Manhattan, Bronx, 

Queens, Long Island, White Plains, 

Rochester, and Buffalo, have pro-

cessing times of more than 700 days. 

 

Mister Postman, look and see 

 Is there a letter in your bag for me? 

 I been waiting a long, long time (the 

Marvelettes) 

 

A number of news sources across the 

country have underscored the desper-

ate plight of sick and disabled people 

caught up in the cruel waiting games 

that tie up their claims for disability 

benefits. They wait for an initial deci-

sion. They wait for a hearing date. 

They wait for a decision after their 

hearing. They wait for a decision after 

one or more appeals. Many will die 

waiting for their benefits.  

 

The Washington Post recently report-

ed that 10,000 people died in fiscal 

year 2017 while waiting for a decision 

on their claims for disability benefits. 

http://www.washingtonpost.com/sf/

local/2017/11/20/10000-people-died-

waiting-for-a-disability-decision-in-

the-past-year-will-he-be-next/?

utm_term=.666c70de9129. The Phila-

delphia Inquirer ran a similar story. 

http://www.philly.com/philly/news/

politics/ssi-delays-disability-hearing-

20180107.html 

 

Locally, the Albany Times Union 

highlighted a similar scenario. http://

digital.olivesoftware.com/Olive/ODN/

AlbanyTimesUnion/shared/

ShowArticle.aspx?doc=HATU%

2F2018%2F02%

2F25&entity=Ar00104&sk=0A99D3C

C&mode=text. And the Norwood 

News featured clients affected by 

lengthy delays in the Bronx. http://

www.norwoodnews.org/

id=25285&story=bronx-disability-

backlog-part-national-disgrace/ 

As DAP advocates are aware, back-

logs in the disability determination 

process are nothing new. That fact is 

small consolation to the million people 

who wait. Congress recently ear-

marked $100 million of increased the 

Social Security Administration (SSA) 

funding for reducing the disability 

hearing backlog. SSA owes it to its 
(Continued on page 2) 
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customers to implement some meaningful changes 

that will effectuate change. 

 

Although we advocates cannot solve the backlog 

problem, we can make sure we facilitate the issuance 

of decisions by ensuring all evidence is submitted 

timely and claimants are well prepared for their hear-

ings. In addition, we should make sure the ALJ un-

derstands our theories of the case, and perhaps pre-

pare a prehearing memo that articulates both the legal 

and factual issues that justify a favorable decision on 

disability.  

 

They also serve who only stand and wait (John Mil-

ton) 

 

In addition to the disability appeals backlog, visitors 

to SSA’s field offices can also expect to wait longer 

times.  The Office of the Inspector General for the 

Social Security Administration released a report re-

cently documenting increased wait times at SSA field 

offices. According to the report, from the year 2010 

to 2016, the number of field office visitors who wait-

ed longer than one hour increased 109%, despite few-

er total visitors to field offices in 2016 compared to 

2010.  

The report highlighted the challenges SSA faced in 

delivering quality services at its field offices. The pri-

mary factors the report identified were complex 

workloads that require significant time to process, 

decreased staffing levels caused by budget-related 

hiring freezes, and shortened public operating hours 

also caused by low levels of funding. The report also 

highlighted strategies SSA is attempting to implement 

to reduce wait times, including promoting technology 

solutions, approving overtime, and sharing best prac-

tices among field offices. Despite these strategies, 

however, SSA continues to experience increases in 

visitor wait times.   

 

With increased funding in this year’s administrative 

budget, SSA must continue to focus on reducing field 

office wait times and lawmakers must continue to 

provide sufficient funding for 2019 in order for the 

agency to make real progress. As the OIG report 

highlights, there is a lot of work to be done.  

 

https://oig.ssa.gov/audits-and-investigations/audit-

reports/A-04-18-50260?

eType=EmailBlastContent&eId=b67ae01f-8d42-47bd

-a056-a15bdcdbcc14 

(Continued from page 1) 

Disability Applicants Losing Waiting Game - Continued 

Save the Date 

The 2018 NYSBA Partnership Conference is scheduled for October 2-4, 2018, in Albany.  We are busy        

planning informative sessions for DAP advocates.  Mark your calendars and plan to be there.  More information 

will be available in coming months.  
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New Representative Payee Protections Signed Into Law 

Congress first authorized the Social Security Admin-

istration (SSA) to make benefit payments to another 

person or organization – known as a representative 

payee – when a beneficiary is not capable of manag-

ing his or her own Social Security benefits in 1939. 

Millions of Social Security beneficiaries, including 

children, seniors, and individuals with disabilities, 

have representative payees.  It has been 14 years, 

however, since the last overhaul of the representative 

payee program. In the interim, significant concerns 

have raised about the SSA’s management of this pro-

gram. 

 

In a rare example of bipartisanship, Congress recent-

ly passed the Strengthening Protections for Social 

Security Beneficiaries Act of 2018 (H.R. 4547). The 

bill, which the sponsors claim will help modernize 

the representative payee program, was signed into 

law by the President on April 13, 2018, the effective 

date of the Act.  

 

Specifically, the Strengthening Protections for Social 

Security Beneficiaries Act of 2018 will: 

 

 Increase oversight of representative payees by 

increasing the number of performance reviews of 

payees, requiring additional types of reviews, and 

improving the effectiveness of reviews; 
 Eliminate the requirement to file the annual ac-

counting form for representative payees who are 

parents living with their children or who are 

spouses; 
 Require SSA to identify whether a beneficiary is 

in foster care and reassess whether the payee is 

appropriate, and direct SSA to study how better 

to coordinate with Adult Protective Services and 

with state guardianship courts; 
 Allow beneficiaries to make a designation of 

their preferred payee in advance, and require SSA 

to assess the appropriateness of the order-of-

preference list it uses to select payees; 
 Codify the policy that bans individuals with cer-

tain criminal convictions from serving as payees 

(including individuals currently serving as pay-

ees) and prohibiting individuals who have payees 

from serving as a payee for others; and 

 Limit overpayment liability for children in the 

child welfare system. (See related article on page 

8 announcing SSA’s Emergency Message imple-

menting this provision.) 
 
While some of these changes are clearly improve-

ments, advocates are not as sanguine about others, 

particularly the elimination of reporting requirements 

for family members. Mandatory accounting by par-

ents and guardians of children and persons with disa-

bilities in same household and all spouses was made 

a statutory requirement for all representative payees 

in 1994 as a result of litigation by Justice in Aging, 

formerly the National Senior Citizens Law Center. 

The implications of the new law on the litigation are 

under review. 

 

SSA may be contemplating other changes to the rep-

resentative payee system. A report by the Social Se-

curity Advisory Board, which was summarized in the 

January 2018 edition of the Disability Law News, 

made recommendation for improvements. https://

empirejustice.org/2018/01/30/disability-law-news-

january-2018/. Among other things, it recommended 

the Office of Management and Budget (OMB) study 

how best to coordinate the management of federal 

benefits for people who have been determined to be 

financially incapable, with the recognition of alterna-

tive approaches such as Supported Decision Making 

(SDM). A key characteristic of an SDM system is the 

promotion and support of self-advocacy. 

 

SSA’s most recent National Disability Forum on 

April 18th focused on “Financial Independence: Di-

recting the Management of One’s Social Security 

Benefits.” https://www.ssa.gov/ndf/

ndf_outreach.htm#ht=8.  Kate Lang, an attorney with 

Justice in Aging, spoke on a panel about the role of 

“supporters” in providing assistance to Social Securi-

ty and SSI recipients.  Specifically, Kate discussed 

how SSA might adapt the representative payee pro-

gram to reflect models of supported decision making 

for older adults, thereby allowing Social Security and 

SSI recipients to retain more control of their own 

benefits.  In doing so, SSA could not only decrease 
(Continued on page 4) 
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Can expanding private disability insurance (PDI) 

help save the fiscal condition of the Disability Insur-

ance Trust Fund?  Senators Orrin Hatch and Mike 

Lee asked the Government Accountability Office 

(GAO) whether expanding PDI could result in poten-

tial savings to the Disability Insurance Trust Fund.  

 

According to the GAO’s analysis of Bureau of Labor 

Statistics and SSA data, SSDI covers an estimated 96 

percent of workers, while 33 percent of workers have 

PDI coverage through their employers. Notably, PDI 

is more prevalent among workers with relatively 

higher wages and in certain business sectors.  Some 

PDI policies may pay benefits for medical conditions 

that SSDI would not.  These PDI policies, however, 

may time limit payments for mental health and mus-

culoskeletal disorders, while SSDI does not.  In addi-

tion, while both SSDI and PDI policies include fea-

tures designed to help beneficiaries return to work, 

PDI policies may provide such supports more quickly 

than SSDI policies.  

 

The GAO’s review identified three distinct proposals 

for expanding PDI, each intended to address SSDI’s 

fiscal challenges. Specifically, all three proposals 

suggest cost savings for the Disability Insurance 

Trust Fund could be expected by expanding PDI. Ac-

cording to the proposals, expanding PDI has the po-

tential to provide workers earlier access to cash and 

employment supports, which the proposals suggest 

would reduce the number of SSDI claims or the 

length of time SDDI benefits are paid to claimants.  

 

The GAO’s review, however, noted that none of the 

three proposals provided enough information to as-

sess how SSDI enrollment and costs might be affect-

ed with an expansion of PDI. Therefore, it is unclear 

whether cost savings to the Disability Insurance Trust 

Fund would actually be realized. Moreover, stake-

holders the GAO interviewed about these proposals 

raised a number of issues about PDI expansion that 

the proposals do not address. For example, insurers 

told the GAO it was unclear how expanding PDI 

would affect PDI premiums and the impact this 

would have on enrollment. Employers told the GAO 

they were concerned about potential additional re-

quirements or administrative burdens that would be 

placed on them if PDI were expanded. Employee and 

disability advocates told the GAO they were con-

cerned about whether PDI expansion would provide 

standard services or employee protections currently 

available under SSDI, especially with respect to PDI 

expansion proposals that would replace SSDI for two 

years.  

 

GAO-18-248—Social Security Disability Insurance: 

Information on Potential Implications of Expanding 

Private Disability Insurance—was released April 10, 

2018, and is available at https://www.gao.gov/

assets/700/691187.pdf. 

Thanks to Empire Justice Center’s Keith Jensen for 

digesting this report for us. 

New Rep Payee Protections Signed Into Law - continued 

Privatizing Social Security Disability Insurance? 

the number of representative payees serving individu-

als who are generally capable of managing their own 

benefits, but it would also promote the financial inde-

pendence of those receiving benefits who require on-

ly a minimal amount of support.  

 

For additional ideas for improvements, especially in 

regard to monitoring representative who are creditors 

such as nursing homes and other institutions, see 

http://www.justiceinaging.org/wp-content/

uploads/2018/01/Skilled-Nursing-Facilities-and-

Other-Creditors-Acting-As-Representative-

Payees.pdf?

eType=EmailBlastContent&eId=5307d057-30af-

4476-baf2-dd0fda05b063. 

(Continued from page 3) 
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It has been a very long time since the Social Security 

Administration (SSA) has had a duly appointed Com-

missioner. Advocates will recall that Carolyn Colvin 

remained in an acting role for her entire tenure. And 

Nancy Berryhill, appointed Acting Commissioner 

after Ms. Colvin’s retirement, is now ostensibly run-

ning the agency.  Due to the vagaries of the time lim-

its set by the federal Vacancies Act, Berryhill briefly 

returned to her role of Deputy Commissioner, but as 

of April 17th, she is back to Acting Commissioner.   

 

The President, however, recently announced his in-

tention to nominate Andrew M. Saul of New York to 

be Commissioner of Social Security, for the remain-

der of a six year term expiring January 19, 2019, and 

for an additional six year term expiring January 19, 

2025.  Mr. Saul is currently a partner with Saul Part-

ners, L.P. His previous business positions include: 

Chairman of the Board of Cache, Inc., President of 

Brooks Fashion Stores, Inc., and President of BR In-

vestors. He served as Chairman of the Federal Retire-

ment Thrift Investment Board and Vice Chairman of 

the Metropolitan Transportation Authority.  

 

Although Mr. Saul’s positions on Social Security is-

sues are not generally know, he has been affiliated 

with a conservative think tank called the Manhattan 

Institute. The Manhattan Institute has published re-

ports blaming Social Security for budget deficits. See 

https://www.manhattan-institute.org/html/trumps-

budget-shows-peril-surging-social-security-and-

medicare-costs-10962.html.  It has also taken a nega-

tive view of claimants’ representatives. https://

www.manhattan-institute.org/pdf/tli_update12.pdf. 

The President will also nominate David Fabian Black 

of North Dakota, to be Deputy Commissioner of So-

cial Security for the remainder of a six-year term ex-

piring January 19, 2019.  Mr. Black currently serves 

as the White House Senior Advisor at the Social Se-

curity Administration.  He served as SSA’s General 

Counsel from October 2007 until July 2015.  

 

These nominations have not yet officially occurred. 

The Senate confirmation process involves several 

steps. Thus, the timeline for confirmation hearings 

and votes is very uncertain. And it is uncertain what 

priority the Senate will give these SSA nominations 

once it officially receives them or what the prospects 

for confirmation for either of these nominees are. It is 

unclear what duties of the Commissioner can and can-

not be delegated under 42 U.S.C. § 902(a)(7), so some 

important issues may be on hold at the agency  

New Commissioner To Be Nominated 

 

Contact Us! 
 

Advocates can contact the DAP Support attorneys at: 

 
Louise Tarantino:  (800) 635-0355, (518) 462-6831, ltarantino@empirejustice.org 

Kate Callery:  (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org 

Ann Biddle:  (347) 592-2214, abiddle@qls.ls-nyc.org 
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Figuring out an SSI budget that includes spousal or parental deeming is way too much math for number chal-

lenged English majors who went to law school to read, not count. Luckily for them (or us), several tools are 

available that even those of us with allergies to abstract algebra can comprehend.  

 

The first is the Chart of Monthly Breakeven Points in deeming situations. The chart is updated when the Social 

Security COLA information makes changes to the SSI federal benefit rate. Leslie Molina of the Community Ser-

vice Society of New York was kind enough to share the 2018 chart with us, and we thank her.                     

https://empirejustice.org/resources_post/deeming-guide-budgeting-workbook/  

 

Another tool is Jim Murphy’s SSI/SSP Budget Estimator Workbook, updated to include 2018 numbers. Jim is 

an experienced attorney at Legal Services of Central New York. He has put a lot of time and effort into this re-

markable budgeting tool, and we thank him.  https://empirejustice.org/resources_post/federal-eaja-hourly-rates-

march-1996-through-september-2017/ 

New Medicare Cards Being Distributed 

The Centers for Medicare & Medicaid Services (CMS) is in the process of issuing new 

Medicare Beneficiary Identifiers and Medicare cards to help protect the identities of 

Medicare beneficiaries. The Medicare Access and CHIP Reauthorization Act (MACRA) 

of 2015 requires CMS to remove beneficiaries’ Social Security Numbers (SSNs) from 

Medicare cards by April 2019 to mitigate risk of medical identity theft. CMS will begin 

mailing new Medicare cards to beneficiaries in April 2018. The cards will be mailed in 

seven waves by groups of states over the next year. New York is in the fourth wave. 

New cards will be mailed out after June 2018. All beneficiaries should receive a new card by April 2019. 

 

For more information about the new Medicare card, visit go.medicare.gov/newcard. You can also visit        

Medicare.gov for tips to prevent Medicare fraud. 

SSI Budgeting Help Arrives 

New Tax Law Closes Student Loan Catch-22 

Borrowers who are considered totally and permanently disabled are eligible to 

have their federal student loan forgiven.  See page 2 of the December 2014 Disa-

bility Law News https://empirejustice.org/wp-content/uploads/2018/05/

December-2014-Disability-Law-News.pdf.  In recent years, the Department of 

Education has actually been working with the Social Security Administration 

(SSA) to identify borrowers eligible for discharge. But one of the downsides of 

discharge? The amount of forgiven debt counted as income for tax purposes 

could cause a borrower’s federal taxes to go up. Some borrowers with disabilities 

faced financial distress from tax bills because they qualified for debt relief - a 

Catch-22. 

 

Due to a recent change in federal law, borrowers whose student loans are forgiven on or after Jan. 1, 2018, due 

to “death or total and permanent disability” no longer have to pay federal income taxes on those forgiven loans. 

For more detail about student loan forgiveness and the new tax law, see https://www.consumerfinance.gov/
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http://SSA.pr-optout.com/Tracking.aspx?Data=HHL%3d%3a360%3e9-%3eLCE1%3b%2b43.LP%3f%40083%3a&RE=IN&RI=1884528&Preview=False&DistributionActionID=352768&Action=Follow+Link
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REGULATIONS 

Listing Changes Made 

SSA is correcting the language under Listings 13.02 

(“Soft tissue cancers of the head and neck”) and 

13.03 (“Skin”). 83 Fed. Reg. 11143 (March 14, 

2018). https://www.gpo.gov/fdsys/pkg/FR-2018-03-

14/pdf/2018-05240.pdf. 

 

As of April 1, 2017, in Part 404, Subpart P, Appen-

dix 1, under 13.02, paragraph B., the second "OR" is 

removed, and under 13.03, paragraphs B.1 and B.2 

are removed. 

 

The significant correction is the one to 13.03. Certain 

versions of the Listing have contained inapplicable 

restrictive language that may have caused incorrect 

denials of benefits. The restrictive requirements un-

der old listing “B.1” and “B.2” for recurrence and 

metastases were incorrectly carried over despite the 

Listing being revised in 2015 to delete those sec-

tions. The mistake appears in SSA's online version of 

the regulations, https://www.ssa.gov/OP_Home/

cfr20/404/404-app-p01.htm , although not in the 

POMS version of the Listing. https://secure.ssa.gov/

apps10/poms.nsf/lnx/0434001034 . 

 

Apparently, claimants with skin cancer meeting the 

Listing at 13.03 may have been incorrectly denied 

benefits since July 20, 2015, if the adjudicator was 

applying the restrictions retained into the incorrect 

version of the Listing. The fortunate thing about de-

lays in scheduling of ALJ hearings means that many 

of these may still be able to be reversed easily. For 

others, if you happen to find them, reopening under 

mistake on the face of the evidence should be availa-

ble. If you have one of these cases, read the correc-

tion language carefully. 

 

SSA is also extending the expiration dates of the fol-

lowing body systems in the Listing of Impairments: 

Special Senses and Speech and Congenital Disorders 

That Affect Multiple Body Systems. There are no 

other revisions to these body systems in this final 

rule. This rule extends the Listings to April 2020. 83 

Fed. Reg. 13862-13863 (April 2, 2018). 

Send Us Your Decisions! 

Have you had a recent ALJ or court decision that you would like to see reported 

in an upcoming issue of the Disability Law News?   

 

We would love to hear from you! 

 

Contact Kate Callery, kcallery@empirejustice.org  and /or Louise Tarantino, ltar-

antino@empirejustice.org  

https://www.gpo.gov/fdsys/pkg/FR-2018-03-14/pdf/2018-05240.pdf
https://www.gpo.gov/fdsys/pkg/FR-2018-03-14/pdf/2018-05240.pdf
https://www.ssa.gov/OP_Home/cfr20/404/404-app-p01.htm
https://www.ssa.gov/OP_Home/cfr20/404/404-app-p01.htm
https://secure.ssa.gov/apps10/poms.nsf/lnx/0434001034
https://secure.ssa.gov/apps10/poms.nsf/lnx/0434001034
mailto:kcallery@empirejustice.org
mailto:ltarantino@empirejustice.org
mailto:ltarantino@empirejustice.org
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Is SSA Following Its Own Rules for Verifying Real Property? 

How many of us have had clients win a hard fought 

battle to be found disabled, only to be denied benefits 

due to the discovery of ownership of real property in 

which they do not live?  

 

The Social Security Administration (SSA) has imple-

mented a new non-home real property (NHRP) verifi-

cation process that requires the verification of real 

property for all claimants, recipients, and deemors 

during full initial claims development. It has created 

an electronic verification process to provide real 

property information using a LexisNexis database.  

 

As explained in POMS SI 01140.100.C, SSA is not 

supposed to use information obtained from LexisNex-

is to deny or suspend benefits without additional veri-

fication. It is supposed to treat LexisNexis responses 

as a third-party report, which requires verification 

from the claimant, recipient, or deemor. SSA is re-

sponsible for reviewing the LexisNexis information 

with the recipient or deemor prior to making a deci-

sion on the information obtained from LexisNexis.    

If the claimant denies ownership of the NHRP, the 

Claims Specialist should develop the rebuttal and col-

lect evidence to verify the allegation of non-

ownership.  

 

If the determination results in an adverse action, SSA 

is required to send the individual a notice of the 

planned adverse action that provides full due process 

rights, including the reason for the action, the right to 

appeal, and the opportunity to continue receiving un-

reduced payments until there is a decision at the first 

level of appeal.  SSA must continue to pay SSI bene-

fits to the individual if she files an appeal within 10 

days of receipt of the advance notice.  

 

Sounds good, right? Advocates, however, have raised 

concerns about whether district and field offices are 

actually following these procedures. If you see clients 

with problems around local offices’ failure to follow 

these due process policies, please contact Kate Lang 

at Justice in Aging, klang@justiceinaging.org.  

The Social Security Administration (SSA) recently 

issued Emergency Message EM-18012 – Clarifying 

State Overpayment Liability for Minors in Foster 

Care.  This EM “provides interim guidance for han-

dling overpayments involving minors who have a 

State serving as their representative payees during the 

period when the minor is in foster care under the re-

sponsibility of the State.” 

 

The EM is based on provisions of Section 104 of the 

Strengthening Protections for Social Security Benefi-

ciaries Act of 2018, which is discussed in more detail 

on page 3 of this newsletter. 

 

As of April 13, 2018, the effective date of the Act, 

when SSA determines that it:  

 

…overpaid a Title II or Title XVI minor 

beneficiary or recipient who was in foster 

care under the responsibility of the State 

and the State was serving as the minor’s 

representative payee at the time the over-

payment was incurred, the State is solely 

liable for repaying the overpayment.  

 

This provision also applies to any outstanding over-

paid Title II amounts not recovered as of the effective 

date.  The minor will no longer be considered liable 

for repaying those overpayments.  

 

The EM is available at:  https://secure.ssa.gov/

apps10/reference.nsf/links/04172018104545AM. The 

EM provides detailed instructions, and promises addi-

tional guidance in the future on how to remove liabil-

ity from affected minors, and how to establish and 

recover overpayments from the State. 

 

Thanks to Jim Murphy of Legal Service of Central 

NY for alerting us to some good news from SSA! 

EM Provides Guidance for Minors’ Liability for Overpayments 

mailto:klang@justiceinaging.org
https://secure.ssa.gov/apps10/reference.nsf/links/04172018104545AM
https://secure.ssa.gov/apps10/reference.nsf/links/04172018104545AM
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In the October 2017 edition of the Disability Law 

News, we outlined the provisions of ABLE 

(Achieving a Better Life Experience) accounts, now 

available in New York. https://empirejustice.org/wp-

content/uploads/2018/01/Disability-Law-News-

October-2017.pdf.  

 

ABLE accounts, which are active in almost forty 

states and in “program development phase” in others, 

allow individuals living with disabilities to open tax-

advantaged savings accounts. Prior to the ABLE Act 

passage in 2014, SSI-eligible individuals generally 

utilized special needs trusts (SNTs) to avoid excess 

resources rules.  By following the rules and regula-

tions set forth by the IRS and SSA, participants will 

be able to save up to $100,000 in excludable          

resources, far greater than the current SSI limits of 

$2,000-$3,000.  

 

The purpose of the ABLE Act was to make this pro-

cess of retaining SSI eligibility “user-friendly.” A 

family member or the disabled individual should be 

able to open an account without the assistance of an 

attorney, and they will not need court approval to do 

so.  SSA has been receiving reports of new accounts 

and balances from the active state programs since Oc-

tober 2017.  SSA relies on these reports or a DB’s 

(Disability Beneficiary) self-report to discover the 

existence of an ABLE account.  

 

The Social Security Administration (SSA) published 

new POMS in March pertaining to ABLE accounts. 

According POMS SI 01130.740, an ABLE account 

should not affect SSI eligibility if a DB uses distribu-

tions toward housing expenses, which do not include 

food per the In-Kind Support and Maintenance (ISM) 

definition, or qualified disability expenses (QDEs), 

which are defined as personal property items related 

to the participant’s disability.  

 

The ABLE POMS were written, in part, to clarify 

instructions about excluded contributions and simpli-

fy references to QDEs. The POMS list the general 

rules one must follow to maintain SSI eligibility with 

an ABLE account. DBs are allowed only one ABLE 

account with limited exceptions during periods of 

transfers or rollovers. Contributions to the account 

will not be counted as income at the time they are 

contributed. If the money is income contributed by 

the DB (earned or unearned), it should already have 

been counted by SSA when the DB received it and 

not counted again when the DB makes a contribution. 

Likewise, money contributed by others on the DB’s 

behalf will not be counted as income but will be 

viewed as a completed gift. All contributions, regard-

less of the source, will be counted toward the annual 

contribution limit, which for 2018 is $15,000.  

 

Many of the rules in the ABLE POMS will not apply 

for several years. The excess resource rule, for exam-

ple, will only apply once a beneficiary (DB) has an 

account balance exceeding $100,000. So while the 

POMS instruct SSA analysts on how to handle ABLE 

accounts, much is not relevant at this time. What are 

relevant are the system enhancements for the ana-

lysts, i.e., where they record the accounts and balance 

information. Of note, interest and dividends earned by 

an ABLE account will not be taxed but will be ex-

cludable from the DB’s income and resources when 

the account is below $100,001.  

 

But current distributions from an ABLE account may 

affect a DB’s SSI eligibility. The money distributed 

from the ABLE account is not income but will be 

considered a “converted resource.” The ABLE Act 

regulations allow distributions for QDEs and housing 

expenses to be excludable resources as long as sever-

al rules are followed. If a DB requests and receives a 

distribution for a QDE, it will be excluded from re-

sources as long as the money can be identified by 

SSA and the DB intends to use it for that purpose. If 

the DB’s intent changes or the money is spent on a 

housing expense or a non-qualified expense, it will 

become a countable resource. A QDE will be an ex-

cluded resource forever as long as it remains the DB’s 

personal property required for a medical condition. 

The POMS provide a helpful example to illustrate the 

retained distribution rules. If a DB receives a $25,000 

distribution for a medical device (QDE), uses part of 

it to pay for the deposit, and spends part of it at the 

casino, the portion used at the casino will be a counta-

ble resource in the month it is spent; the remainder, 

however, will still be considered an excluded re-

source. This rule also applies if the DB uses part of 

the QDE distribution for housing expenses, like rent 

or heating oil.  

 

(Continued on page 10) 

New ABLE POMS Issued 

https://empirejustice.org/wp-content/uploads/2018/01/Disability-Law-News-October-2017.pdf
https://empirejustice.org/wp-content/uploads/2018/01/Disability-Law-News-October-2017.pdf
https://empirejustice.org/wp-content/uploads/2018/01/Disability-Law-News-October-2017.pdf
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The Social Security Administration (SSA) has pub-

lished a “Fact Sheet” on Posttraumatic Stress Disor-

der. It is not quite clear to whom this Fact Sheet is 

directed, but it is available at https://www.ssa.gov/

disability/Documents/PTSD%20Fact%20Sheet%202-

28-18.pdf.  It is presumably intended to supplement 

SSA’s new mental impairment listing 12.15 for trau-

ma and stressor related disorders.  https://

empirejustice.org/wp-content/uploads/2018/05/

October2016DAPnews-FINAL.pdf 

 

The Fact Sheet references the Diagnostic and Statisti-

cal Manual of Mental Disorders, Fifth Edition, or 

DSM-5, classification of PTSD under Trauma- and 

Stressor-Related Disorders. It spells out risk factors 

for PTSD, including witnessing or experiencing a 

traumatic event, having a mental health condition or 

having a family member with a mental health condi-

tion, lacking social support from friends or family 

after a traumatic event, or being exposed to combat 

or a war zone. It also outlines symptoms of PTSD, 

which may include flashbacks, but also angry out-

bursts. Children with PTSD may act out their experi-

ences, have nightmares, or exhibit increased irritabil-

ity or aggressiveness, or have difficulty with school-

work or peers.  

 

The Fact Sheet also outlines comorbidities, 

timeframes, and treatment options. Some of the infor-

mation, especially the examples of symptoms, could 

be helpful in understanding our clients who have ex-

perienced trauma and in presenting their cases to Ad-

ministrative Law Judges. A large number of claim-

ants have experienced trauma at some point in their 

lives. See, for example, summaries of a recent ALJ 

decision and district court cases elsewhere in this 

newsletter.  

 

In recognition of this trend, the DAP sessions at the 

upcoming NYSBA Partnership Conference in Octo-

ber will focus on trauma and trauma informed repre-

sentation.   

SSA Issues PTSD Fact Sheet 

The housing expense rules for distributions will    

require precise planning on the DB’s part. If a DB 

retains a qualified distribution for a housing expense 

into the month following the month it was received,  

it will be counted as a resource in the second month. 

One of the more esoteric rules for qualified distribu-

tions is the “changed intent” rule. If a DB’s intent to 

use an excluded distribution changes but the funds 

are not spent in the same month the intent changed, 

the funds will be counted as a resource in the follow-

ing month. A DB may re-designate the funds for use 

on another QDE or return the funds to the ABLE ac-

count before the first day of the following month to 

avoid having the money counted as a resource.  

 

The new POMS also discuss “indefinite benefit sus-

pension,” which is unique to the ABLE Act regula-

tions. When a DB is over resource as a result of funds 

in the ABLE account, a DB will be placed in indefi-

nite benefit suspension. The DB will no longer be 

eligible to receive a monthly SSI benefit until the re-

source issue is resolved, but will continue to be eligi-

ble for Medicaid. An ABLE account holder will not 

be terminated after 12 continuous months of suspen-

sion under the regular SSI rules, as long as otherwise 

eligible for SSI. Once the resource is reduced below 

the limit, SSI will be reinstated. Most of the questions 

one might have about ABLE accounts are answered 

in the new POMS but, as SSA points out, we should 

not need many of the answers for several years.  

 

Thanks to Jennifer Karr of the Empire Justice Center 

for keeping us updated on ABLE accounts. 

(Continued from page 9) 

New ABLE POMS Issued- Continued 

https://www.ssa.gov/disability/Documents/PTSD%20Fact%20Sheet%202-28-18.pdf
https://www.ssa.gov/disability/Documents/PTSD%20Fact%20Sheet%202-28-18.pdf
https://www.ssa.gov/disability/Documents/PTSD%20Fact%20Sheet%202-28-18.pdf
https://empirejustice.org/wp-content/uploads/2018/05/October2016DAPnews-FINAL.pdf
https://empirejustice.org/wp-content/uploads/2018/05/October2016DAPnews-FINAL.pdf
https://empirejustice.org/wp-content/uploads/2018/05/October2016DAPnews-FINAL.pdf
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W.D.N.Y. Decides Trauma Related Cases 

COURT DECISIONS 

As discussed elsewhere in this newsletter, many of 

our clients have experienced significant trauma, 

which has contributed to their symptoms and impair-

ments. [See article on page 10 about the recently re-

leased Social Security Administration Fact Sheet on 

Posttraumatic Stress Disorder (PTSD).] Two deci-

sions from the Western District of New York reflect 

the consequences clients can experience a result of 

trauma.  

 

U.S. District Court Judge Michael Telesca remanded 

for the calculation of benefits where the plaintiff was 

disabled as the result of PTSD, depression, and anxie-

ty. Cintron v. Commissioner of Social Security, 2018 

WL 507156 (W.D.N.Y. Jan. 23, 2018). The plaintiff 

was a victim of domestic violence who had been 

stalked by her abuser even after she moved from 

Puerto Rico to New York under a witness protection 

program. Judge Telesca found the ALJ erred in ignor-

ing the opinions of the plaintiff’s therapists, who de-

scribed the plaintiff’s symptoms, including intrusive 

thoughts, excessive worry, forgetfulness, suicidal ide-

ation, inappropriate interaction with others, and occa-

sional violent outbursts. He held the ALJ had “cherry

-picked” entries in their treatment notes supporting a 

finding of not disabled while ignoring notations that 

the plaintiff’s PTSD and anxiety symptoms continued 

to interfere with her functioning. Judge Telesca also 

found the ALJ erred in finding the plaintiff not fully 

credible, criticizing among other things, the ALJ’s 

reliance on the plaintiff’s trips to Puerto Rico to testi-

fy against her abuser in a murder trial as evidence of 

her ability to cope.  

 

In Reyes v. Colvin, 2017 WL 3404762 (W.D.N.Y. 

Aug. 9, 2017), Magistrate Judge Marian Payson also 

remanded for calculation of benefits in a case where 

the plaintiff began experiencing depression and psy-

choses after a second trimester miscarriage. Although 

the plaintiff was not diagnosed with PTSD, she expe-

rienced many of the symptoms associated with 

PTSD, including nightmares, disassociation, anger, 

and hallucinations.  

 

Magistrate Payson found the ALJ erred in rejecting 

the opinions of the plaintiff’s treating therapist and 

nurse practitioner. Acknowledging those opinions 

were not entitled to controlling weight, the Magistrate 

nevertheless determined the ALJ did not provide 

good reasons for rejecting them. She also rejected the 

ALJ’s reliance on GAF scores to support his claim 

the opinions were “greatly overstated.” She conclud-

ed the opinions were entitled to significant weight, 

and in combination with the evidence of record, con-

stituted substantial evidence to support a finding of 

disability. Magistrate Payson disagreed with the 

ALJ’s finding that the plaintiff’s alleged activities of 

daily living did not support her claim of disability, 

noting the ALJ failed to acknowledge the plaintiff’s 

inability to care for her children during periods of 

increased hallucinations and disassociation. The 

Magistrate criticized the ALJ for appearing to equate 

the plaintiff’s alleged ability to care for her children 

with ability to work.  

 

Both plaintiffs were represented on appeal by Kate 

Callery of the Empire Justice Center. 
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In the case of a pro se appellant, the Second Circuit 

reversed a lower court finding and remanded for fur-

ther proceedings.  Glessing v. Commissioner of Social 

Security, --- Fed. Appx. ---, 2018 WL 1050476 (2d 

Cir. Feb. 26, 2018). The District Court had upheld a 

decision that Mr. Glessing, a former NYPD detective, 

could return to his past work as a “Desk Officer.” The 

problem was Mr. Glessing never worked as a “Desk 

Officer.” He had been on “restricted duty,” which 

included answering telephones, for a short period of 

time because he could no longer go out on patrol. But 

his only past work was as a detective and security 

guard. 

 

 

 

The Court held that the Administrative Law Judge 

(ALJ) erred in including the Desk Officer job as past 

relevant work. As a result, the vocational expert testi-

mony that Mr. Glessing could return to that work was 

erroneous. The Court was also unpersuaded by the 

Commissioner’s post hoc justification of the ALJ’s 

decision on appeal in that the ALJ analyzed how the 

past work was “actually performed” (he did not con-

sider this) as opposed to “generally performed” (he 

only considered this). 

 

It is always heartwarming when a person who be-

lieves he or she is right is willing to go to the mat, 

and ultimately prevails. Congratulations to Mr. 

Glessing.  

Second Circuit Reverses Faulty Step 4 Finding 

EAJA Attorney Fee Rates Updated 

Attorneys who take Social Security appeals to federal court, and win, may be entitled to fees under the Equal 

Access to Judgment Act (EAJA).  Figuring out how changes in the Consumer Price Index (CPI) affect the 

amount of those fees is another one of those math exercises that leaves many of us delirious.  Luckily, our col-

league Gene Doyle, of People Organized for Our Rights, Inc. (P.O.O.R.), has done all the calculations, and 

helps us maximize our EAJA fee petitions by updating the data as it changes. Many thanks to Gene for his pow-

erful and persuasive charts.  Gene’s latest update incorporates March 2018 CPI data.  https://empirejustice.org/

resources_post/federal-eaja-hourly-rates-march-1996-through-september-2017/ 

New Email for Aged Court Remands Tracked Down 

Do you have a case that was 

remanded from District Court 

only to languish at the Ap-

peals Council before wending 

its way back to the Office of 

Hearing Operations (OHO)? 

And have you experienced the 

frustration of contacting the 

Appeal Council via the email we previously provided 

for resolving these cases, only to have the email 

bounce back?  

 

Thanks to Jenna Karr of the Empire Justice Center, 

we now have the latest email for “aged court re-

mands”:   

DCARO.OAO.Aged.Court.Remands@ssa.gov.     

Apparently, it took SSA a while to catch up with all 

the recent name changes. 

 

If more than six months have passed since a federal 

court remanded a case back to SSA, send an inquiry 

to the email address above to check on the status.  

The email must include the case name, claimant’s 

name, court, docket number, and remand date. 

https://empirejustice.org/resources_post/federal-eaja-hourly-rates-march-1996-through-september-2017/
https://empirejustice.org/resources_post/federal-eaja-hourly-rates-march-1996-through-september-2017/
mailto:DCARO.OAO.Aged.Court.Remands@ssa.gov
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PTSD Listing Met 

The Social Security Administration revised its crite-

ria—or Listings—for mental impairments in 2016, 

effective in January 2017. https://empirejustice.org/

wp-content/uploads/2018/05/October2016DAPnews-

FINAL.pdf.  Among the changes, SSA added Listing 

12.15 – Trauma-and–stressor-related disorders. This 

category includes posttraumatic stress disorder and 

other specified related disorders such as adjustment-

like disorders with prolonged duration.  The disorders 

are characterized by “experiencing or witnessing a 

traumatic or stressful event, or learning of a traumatic 

event occurring to a close family member or friend, 

and the psychological aftermath of clinically signifi-

cant effects on functioning.” Section 12.00 B11a lists 

examples of relevant symptoms and signs. These dis-

orders were previously considered—if at all—under 

Listing 12.06 for anxiety disorders. The new listing 

reflects the Diagnostic Statistical Manual (DSM-5), 

which created a new category for trauma and stress 

related disorders. See related article on SSA’s recent-

ly released PTSD Fact Sheet on page 10 of this news-

letter.  

 

Keana Williams, an attorney with the Empire Justice 

Center in Rochester, used this new listing to her cli-

ent’s advantage. She represented a young woman 

who had received an unfavorable reconsideration de-

cision in a Continuing Disability Review (CDR). The 

client had been found disabled at the Comparison 

Point Date (CPD) based on an organic mental disor-

der and an affective disorder. Keana gathered evi-

dence of the client’s history in the intervening eight 

years, including the traumatic events she had suf-

fered. She helped the client paint a compelling story 

of her impulsive and self-injurious behaviors, her pe-

riods of homelessness, and the trauma related to a 

gunshot wound. She also convinced the client’s cur-

rent therapist to complete an extensive mental impair-

ment questionnaire detailing the client’s symptoms 

and limitations, including flashbacks and nightmares.  

The ALJ accorded great weight to the therapist’s 

opinion.  

 

The ALJ found the client disabled at Step 1 of the 

Sequential Evaluation for CDRs, concluding she met 

Listings 12.08 for personality and impulse control 

disorders, as well as Listing 12.15 for trauma and 

stressor related disorders. Keana also convinced the 

ALJ that the client’s brief foray into drug use for self-

medication was not material to her claim.  

 

Congratulations to Keana for her creative work in 

helping this client retain her benefits. 

ADMINISTRATIVE DECISIONS 

Appeals Council Ombudsperson Retires 

For many years, Teresa Jensen was the person to contact at the Appeals Council when all else failed. Since all 

good things must come to an end, Ms. Jensen, the Appeals Council’s Ombudsperson, has retired. Apparently, 

she had not been replaced. Instead, inquiries should be directed to Monica Graham and Rene Johnson in the Ap-

peals Council's Congressional and Public Affairs Branch (CPAB). They can be reached by FAX at 703 605 

8691 or by calling 703 605 8000 or 877 670 2722. 

https://empirejustice.org/wp-content/uploads/2018/05/October2016DAPnews-FINAL.pdf.
https://empirejustice.org/wp-content/uploads/2018/05/October2016DAPnews-FINAL.pdf.
https://empirejustice.org/wp-content/uploads/2018/05/October2016DAPnews-FINAL.pdf.
tel:703%20605%208691
tel:703%20605%208691
tel:703%20605%208000
tel:877%20670%202722
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Many advocates may recall the days following the 

Social Security Administration’s (SSA) implementa-

tion of legislation prohibiting the payment of Social 

Security or SSI benefits to so-called “fleeing felons.” 

Beneficiaries with long forgotten warrants or proba-

tion or parole violations, often from other states, that 

had also often forgotten about the warrants, found 

themselves cut off benefits.  Class action challenges 

to SSA’s policies halted most of the abuses, and re-

sulted in POMS that greatly narrowed the cases in 

which benefits could be terminated. See http://

www.justiceinaging.org/our-work/litigation/clark-v-

astrue-litigation/; http://www.justiceinaging.org/wp-

content/uploads/2015/03/Martinez-Advocate-

Guide.pdf. 

 

It turns out, however, there are still some Martinez 

and Clark class members who have not been restored 

to benefits.  Nicholas Parr, an attorney with the Legal 

Aid Society of Northeastern New York, recently dis-

covered one and was able to resolve his problems. 

His client had a current notice denying his SSI for 

failure to cooperate by providing requested infor-

mation.  He also had a March 2009 notice stating he 

was not eligible for the SSI he began receiving in 

2008 because he was subject to an outstanding felony 

warrant and/or an outstanding parole violation war-

rant.   

 

Nicholas began investigating, and learned there was 

an outstanding arrest warrant from North Carolina 

and an outstanding parole warrant from South Caroli-

na, which included the offense codes supporting the 

warrants.  The offenses were not the escape or flight 

to avoid prosecution codes to which fleeing felon ter-

minations are now limited.  See POMS GN 

02613.860 and POMS GN 02615.100. Nick request-

ed Reconsideration of the instant SSI denial, arguing 

his client was a member of both the Martinez and 

Clark classes, citing the POMS as well.  Several 

months later, the client’s SSI benefits were restored 

retroactive to 2009.  The client received $50,763 in 

retroactive SSI, with an additional $24,562 in Interim 

Assistance going to Franklin County Department of 

Social Services. 

 

As Nicholas and Peter Racette, Deputy Director of 

LASNNY, point out, it was fortuitous the client had 

the 2009 discontinuance notice with him.  More trou-

bling is SSA’s failure to identify the client as a class 

member.  It took LASNNY’s intervention to call 

SSA’s attention to the fact.  How lucky for the client 

that LASNNY had both the institutional memory and 

good advocacy skills to identify him as a class mem-

ber and resolve his claim.  

Fleeing Felon Case Resolved 

http://www.justiceinaging.org/our-work/litigation/clark-v-astrue-litigation/
http://www.justiceinaging.org/our-work/litigation/clark-v-astrue-litigation/
http://www.justiceinaging.org/our-work/litigation/clark-v-astrue-litigation/
http://www.justiceinaging.org/wp-content/uploads/2015/03/Martinez-Advocate-Guide.pdf
http://www.justiceinaging.org/wp-content/uploads/2015/03/Martinez-Advocate-Guide.pdf
http://www.justiceinaging.org/wp-content/uploads/2015/03/Martinez-Advocate-Guide.pdf
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Does SSDI Discriminate Against Women? 

According to Kathy Ruffing at the Center on Budget 

and Policy Priorities, SSDI doesn’t discriminate. For 

many decades, however, most of its beneficiaries 

were men. But by several measures, women have 

gradually reached near parity in the SSDI program. 

Ruffing explores this and other trends in her recent 

article entitled “Women and Disability Insurance: 

Five Facts You Should Know.”  https://

www.cbpp.org/research/social-security/women-and-

disability-insurance-five-facts-you-should-know  

 

Fact #1- Nearly equal numbers of men and women 

now collect SSDI 

Disability Insurance was added to Social Security in 

1956, and for the first three decades, its beneficiaries 

were overwhelmingly men. Even by the late 1980s, 

male beneficiaries outnumbered female beneficiaries 

2 to 1. But due to women’s increased participation in 

the labor force, they are now insured for disability 

benefits nearly on par with men. Moreover, women 

who are insured for disability benefits are now just as 

likely as men to receive them. Nearly equal numbers 

of men and women collect SSDI.   

 

Fact #2 – Increasingly more women have earned in-

surance protection from SSDI 

Women are still less likely than men to be insured for 

SSDI, but they have closed most of the gap. In 1980, 

women past their mid-thirties were only about half as 

likely to meet SSDI’s insurance criteria. Now they are 

about ninety percent as likely. As more women quali-

fy for SSDI, they are less dependent on other pro-

grams, like Supplemental Security Income (SSI). Not 

surprisingly, for many years, sixty percent of working

-age SSI beneficiaries were women. That figure has 

now slipped to just over fifty percent.  

 

Fact #3 – Insured women’s rate of SSDI receipt has 

caught up with men’s  

Today’s women are nearly as likely as men to be in-

sured for SSDI and just as likely to collect it. Until 

the mid-1990s, insured women of any age were only 

about three-fourths as likely as insured men to receive 

SSDI benefits.  Now they are equally likely to do so.  

In the 1970s, researchers noted the paradox that wom-

en reported higher rates of disability but were less 

likely even to apply for SSDI. Compared to men with 

disabilities, women with disabilities were less likely 

to collect Social Security, more likely to rely on a 

spouse’s earnings, and more likely to collect public 

assistance.  

 

Fact #4 – On average, women get lower SSDI bene-

fits than men 

Although women now almost match men in terms of 

SSDI enrollment, they lag behind in average benefits. 

In December 2017, the average woman disabled 

worker received a monthly benefit of $1,069, nearly 

twenty percent lower than men’s average amount of 

$1,320.  Nearly fourteen percent of men, but only five 

percent of women, received $2,000 a month or more.  

 

Why are women’s average benefits lower than 

men’s? Women receiving SSDI benefits have spent a 

smaller fraction of their adult life in paid work than 

men and work for lower pay. Three-quarters of men 

receiving SSDI in 2013 worked in at least ninety per-

cent of the potential years between age 21 and the 

onset of disability, while only slightly more than half 

of the female beneficiaries did. Their past earnings 

also differed. On average, men earned about $43,000 

annually in their top five earning years for men, ver-

sus $31,000 for women (in 2014 dollars). Lower ben-

efit rates for women most likely contribute to women 

SSDI beneficiaries being more likely to live in pov-

erty than their male counterparts and to qualify for 

SSI.  

 

Fact #5 – The mix of disabling impairments is some-

what different for men and women on SSDI 

Compared with men, women SSDI beneficiaries are 

somewhat more likely to qualify due to a mental 

health or musculoskeletal impairment. Women are 

more likely to have cancer, but less likely to have cir-

culatory disease or to have suffered a catastrophic 

injury. Women receiving SSDI also experience lower 

mortality than do male beneficiaries.  As a result, they 

stay on SSDI longer, further boosting women’s share 

of the program.  

 

SSDI is a critically important element of financial 

security for women workers and those who depend on 

them. Women as well as men now benefit almost 

equally from Social Security’s protection.  

https://www.cbpp.org/research/social-security/women-and-disability-insurance-five-facts-you-should-know
https://www.cbpp.org/research/social-security/women-and-disability-insurance-five-facts-you-should-know
https://www.cbpp.org/research/social-security/women-and-disability-insurance-five-facts-you-should-know
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The number of disabled workers who receive Social 

Security Disability Insurance (SSDI) has more than 

tripled in the last three decades, from 2.9 million in 

1980 to 9 million in 2014. And according to a report 

by Mathematica Policy Research, the average num-

ber of years of SSDI benefit receipt (and, by exten-

sion, Medicare coverage), among all individuals of a 

given birth cohort, is increasing with successive birth 

cohorts. See “Trends in SSDI Benefit Receipt: Are 

More Recent Birth Cohorts Entering Sooner and Re-

ceiving Benefits Longer?” https://www.mathematica-

mpr.com/news/not-out-of-the-woods-generational-

trends-show-need-to-help-workers-stay-in-the-labor-

force-despite.  

 

The report found growth for both men and women, 

with much more rapid growth for women due to the 

increase in female labor force participation since the 

1950s. The authors of the report also found that mean 

years of SSDI benefit receipt (and again, Medicare, 

by extension) has grown even more rapidly due to 

the combined effects of entry at younger ages and 

lower mortality rate after entry. Although some of 

the growth can be explained by the Great Recession, 

the positive trends start before the recession, and post

-recession SSDI entry statistics as of age 45 and 50 

remain well above pre-recession levels. Successive 

birth cohorts have been increasingly entering SSDI at 

younger ages. This trend is especially noticeable 

among women, where the trend is observed for ages 

younger than 40. For both sexes, there are substantial 

increases in entry from age 40 through 50. The report 

also found that increases in SSDI entry as of a given 

age, combined with declines in death rates among 

SSDI beneficiaries, have resulted in marked growth 

in mean years of benefit receipt among all individu-

als in the birth cohort. 

 

Per the report, recent immigrants are less likely to 

enter SSDI than their native-born peers of the same 

age because they need time to become disability-

insured due to having started to earn quarters of cov-

erage at an older age, and because of additional re-

quirements for reaching insured status for non-

citizens. The report also references interesting statis-

tics on mortality and disability rates in particular de-

mographic groups, mainly middle-aged, white, non-

Hispanics. For example, the proportion of middle-

aged, white, non-Hispanics reporting being unable to 

work doubled from 1997-1999 to 2011-2013. 

 

According to the authors, the findings reinforce the 

urgency of testing and adopting policies that will re-

duce avoidable labor force exit and SSDI entry by 

workers who experience work-threatening medical 

problems.  

 

Of interest, a contemporaneous study by economist 

Ernie Tedeschi suggests the trend in the rise in the 

number of Americans not working because of disa-

bility may be reversing. Tedeschi acknowledges the 

employed share of the population 25 to 54 years old 

— the age range economists generally consider a 

person’s prime working years — is still almost a full 

percentage point below where it was on the eve of 

the Great Recession, and more than two percentage 

points below where it was before the 2001 recession. 

But then it began to fall. Over all, the number of 

prime-age people who cite disability as their reason 

for not working has shrunk by seven percent since 

mid-2014. Tedeschi’s survey did not base the defini-

tion of disability on participation in a disability pro-

gram such as SSDI or SSI. He suggests that rather 

than relying on expansion in the labor market, which 

may or may not have contributed to the trend he rec-

ognized, better policies — to manage the health of 

workers and help them find and keep work — may 

be a more effective long-term strategy. A summary 

of his study is available at https://

www.nytimes.com/2018/03/15/upshot/will-

employment-keep-growing-disabled-workers-offer-a

-clue.html. 

 

Thanks to Keith Jensen, Empire Justice Center para-

legal, for his summary of these reports. 

Are More Workers Receiving Sooner and Longer? 

https://www.mathematica-mpr.com/news/not-out-of-the-woods-generational-trends-show-need-to-help-workers-stay-in-the-labor-force-despite
https://www.mathematica-mpr.com/news/not-out-of-the-woods-generational-trends-show-need-to-help-workers-stay-in-the-labor-force-despite
https://www.mathematica-mpr.com/news/not-out-of-the-woods-generational-trends-show-need-to-help-workers-stay-in-the-labor-force-despite
https://www.mathematica-mpr.com/news/not-out-of-the-woods-generational-trends-show-need-to-help-workers-stay-in-the-labor-force-despite
https://www.federalreservehistory.org/essays/great_recession_of_200709
https://www.nytimes.com/2018/03/15/upshot/will-employment-keep-growing-disabled-workers-offer-a-clue.html
https://www.nytimes.com/2018/03/15/upshot/will-employment-keep-growing-disabled-workers-offer-a-clue.html
https://www.nytimes.com/2018/03/15/upshot/will-employment-keep-growing-disabled-workers-offer-a-clue.html
https://www.nytimes.com/2018/03/15/upshot/will-employment-keep-growing-disabled-workers-offer-a-clue.html
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BULLETIN BOARD 

Astrue v. Capato, ex rel. B.N.C., 132 S.Ct. 2021 (2012) 

 

A unanimous Supreme Court upheld SSA’s denial of sur-

vivors’ benefits to posthumously conceived twins because 

their home state of Florida does not allow them to inherit 

through intestate succession.  The Court relied on Section 

416(h) of the Social Security Act, which requires, inter 

alia, that an applicant must be eligible to inherit the      

insured’s personal property under state law in order to be 

eligible for benefits. In rejecting Capato’s argument that 

the children, conceived by in vitro fertilization after her 

husband’s death, fit the definition of child in Section 416

(e), the Court deferred to SSA’s interpretation of the Act. 

 

Barnhart v. Thomas, 124 S. Ct. 376 (2003) 

  

The Supreme Court upheld SSA’s determination that it can 

find a claimant not disabled at Step Four of the sequential 

evaluation without investigation whether her past relevant 

work actually exists in significant numbers in the national 

economy.  A unanimous Court deferred to the Commis-

sioner’s interpretation that an ability to return to past rele-

vant work can be the basis for a denial, even if the job is 

now obsolete and the claimant could otherwise prevail at 

Step Five (the “grids”).  Adopted by SSA as AR 05-1c. 

  

Barnhart v. Walton, 122 S. Ct. 1265 (2002) 

  

The Supreme Court affirmed SSA’s policy of denying SSD 

and SSI benefits to claimants who return to work and en-

gage in substantial gainful activity (SGA) prior to adjudi-

cation of disability within 12 months of onset of disability.  

The unanimous decision held that the 12-month durational 

requirement applies to the inability to engage in SGA as 

well as the underlying impairment itself. 

Sims v. Apfel, 120 S. Ct. 2080 (2000) 

  

The Supreme Court held that a Social Security or SSI 

claimant need not raise an issue before the Appeals Coun-

cil in order to assert the issue in District Court.  The Su-

preme Court explicitly limited its holding to failure to 

“exhaust” an issue with the Appeals Council and left open 

the possibility that one might be precluded from raising an 

issue. 

  

Forney v. Apfel, 118 S. Ct. 1984 (1998) 

 

The Supreme Court finally held that individual disability 

claimants, like the government, can appeal from District 

Court remand orders.  In Sullivan v. Finkelstein, the Su-

preme Court held that remand orders under 42 U.S.C. 405

(g) can constitute final judgments which are appealable to 

circuit courts.  In that case the government was appealing 

the remand order. 

  

Shalala v. Schaefer, 113 S. Ct. 2625 (1993) 

  

The Court unanimously held that a final judgment for pur-

poses of an EAJA petition in a Social Security case involv-

ing a remand is a judgment “entered by a Court of law and 

does not encompass decisions rendered by an administra-

tive agency.”  The Court, however, further complicated the 

issue by distinguishing between 42 USC §405(g) sentence 

four remands and sentence six remands. 

SUPREME COURT DECISIONS 

This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court 

and the United States Court of Appeals for the Second Circuit.  These summaries, as well as summaries of earlier   

decisions, are also available at www.empirejustice.org. 

 

We will continue to write more detailed articles about significant decisions as they are issued by these and other 

Courts, but we hope that this list will help advocates gain an overview of the body of recent judicial decisions that are 

important in our judicial circuit.   

 

at%20www.empirejustice.org
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Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015) 

 

The Court of Appeals remanded for consideration of a  

retrospective medical opinion from a treating physician 

submitted to the Appeals Council, citing Perez v. Chater, 

77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not 

supported by substantial evidence in light of the new and 

material medical opinion from the treating physician that 

the plaintiff would likely miss four days of work per 

month. Since the vocational expert had testified a claimant 

who would be absent that frequently would be unable to 

work, the physician’s opinion, if credited, would suffice to 

support a determination of disability. The court also fault-

ed the district court for identifying gaps in the treating phy-

sician’s knowledge of the plaintiff’s condition. Citing Bur-
gess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court 

reiterated it may not “affirm an administrative action on 

grounds different from those considered by the agency.” 

 

Greek v. Colvin, 802 F.3d 370 (2d Cir 2015) 

The court remanded for clarification of the treating 

source’s opinion, particularly as to the claimant’s ability to 

perform postural activities. The doctor had also opined that 

Mr. Greek would likely be absent from work more than 

four days a month as a result of his impairments. Since a 

vocational expert testified there were no jobs Mr. Greek 

could perform if he had to miss four or more days of work 

a month, the court found the ALJ’s error misapplication of 

the factors in the treating physician regulations was not 

harmless. "After all, SSA's regulations provide a very spe-

cific process for evaluating a treating physician's opinion 

and instruct ALJs to give such opinions 'controlling 

weight' in all but a limited range of circumstances.  See 20 

C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at 

128." (Emphasis supplied.) 

McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014) 

 

The Court of Appeals for the Second Circuit found the 

ALJ’s failure to incorporate all of the plaintiff’s non-

exertional limitations explicitly into the residual functional 

capacity (RCF) formulation or the hypothetical question 

posed to the vocational expert (VE) was harmless error. 

The court ruled that “an ALJ's hypothetical should explicit-

ly incorporate any limitations in concentration, persistence, 

and pace.” 758 F.3d at 152. But in this case, the evidence 

demonstrated the plaintiff could engage in simple, routine 

tasks, low stress tasks despite limits in concentration, per-

sistence, and pace; the hypothetical thus implicitly incor-

porated those limitations.  The court also held that the 

ALJ’s decision was not internally inconsistent simply be-

cause he concluded that the same impairments he had 

found severe at Step two were not ultimately disabling.  

Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013) 

 

The Court held the failure to conduct a function-by-

function analysis at Step four of the Sequential Evaluation 

is not a per se ground for remand.  In affirming the deci-

sion of the district court, the Court ruled that despite the 

requirement of Social Security Ruling (SSR) 96-8p, it was 

joining other circuits in declining to adopt a per se rule that 

the functions referred to in the SSR must be addressed  

explicitly. 

 

Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013)  

 

The Court held the ALJ improperly substituted her own lay 

opinion by rejecting the claimant’s contention that he has 

fibromyalgia despite a diagnosis by his treating physician. 

It found the ALJ misconstrued the treating physician’s 

treatment notes. It criticized the ALJ for relying too heavi-

ly on the findings of a consultative examiner based on a 

single examination. It also found the ALJ improperly sub-

stituted her own criteria for fibromyalgia. Citing the guid-

ance from the American College of Rheumatology now 

made part of SSR 12-2p, the Court remanded for further 

proceedings, noting the required finding of tender points 

was not documented in the records. 

 

The Court also held the ALJ’s RFC determination was not 

supported by substantial evidence.  It found the opinion of 

the consultative examiner upon which the ALJ relied was 

“remarkably vague.”  Finally, the court agreed the ALJ had 

erred in relying on the Grids to deny the claim. Although it 

upheld the ALJ’s determination that neither the claimant’s 

pain or depression were significant, it concluded the ALJ 

had not affirmatively determined whether the claimant’s 

reaching limitations were negligible.  

 

Talavera v. Astrue, 697 F.3d 145 (2d Cir. 2012) 

 

The Court of Appeals held that for purposes of Listing 

12.05, evidence of a claimant’s cognitive limitations as an 

adult establishes a rebuttable presumption that those limi-

tations arose before age 22. It also ruled that while IQ 

scores in the range specified by the subparts of Listing 

12.05 may be prima facie evidence that an applicant suf-

fers from “significantly subaverage general intellectual 

functioning,” the claimant has the burden of establishing 

that she also suffers from qualifying deficits in adaptive 

functioning. The court described deficits in adaptive func-

tioning as the inability to cope with the challenges of ordi-

nary everyday life. 

SECOND CIRCUIT DECISIONS 
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END NOTE 

Are you one of those people with your ear phones 

always plugged in?  Are you trying to block out the 

noise around you, or does listening to music help you 

focus?  According to Alexander Pantelyat, an assis-

tant professor of neurology and co-director of the 

Johns Hopkins Center for Music and Medicine, it de-

pends. 

 

Dr. Pantelyat suggests that if you are drawn to a par-

ticular musical genre, such as classical, you may be 

more likely to focus while listening to Mozart, for 

example, as opposed to listening to music you don’t 

like, such as Led Zeppelin.  But if you are into heavy 

metal, it may help you focus, although Dr. Pantelyat 

cautions that loud and fast sounds have been shown to 

be fairly distracting.  

 

Dr. Pantelyat also warns that words can increase dis-

tractibility.  The introduction of lyrics activates the 

Wernicke area of the brain, where language is pro-

cessed, which could divert attention or overload the 

brain’s capacity to attend.  According to Dr. Pan-

telyat, 80% of us process language on the left or ana-

lytical section of the brain; everyone processes music 

on both sides of the brain.  Those who have studied 

music for as few as two years, however, develop in-

creased connectivity in the parts of the brain that un-

derstand and produce language.  He speculates that 

those who “speak” the language of music may have a 

harder time focusing on other language-related tasks 

while listening to music.  He told the Wall Street 

Journal that he has played the violin for many years 

and finds “it hard to disengage from actively pro-

cessing any music analytically.”  Music distracts him 

from work. 

 

Dr. Pantelyat also suggests that if certain music af-

fects you emotionally, it could influence your ability 

to attend.  But all these responses are highly individu-

al.  Dr. Pantelyat advises listening to music you enjoy 

that doesn’t have lyrics or just settle for ambient noise 

while you are working.  Time to unplug – or time to 

plug in? 

Does Listening to Music Help You Concentrate? 


