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I. IntroductIon

A fundamental component of  the public assistance system in New 
York State – and in every state – is the requirement that employable and 
potentially employable recipients must engage in work activities.  Helping 
low-income households to move into the workforce, and to increase 
their earnings are clearly goals shared by most New Yorkers, including 
those receiving public assistance.  But many welfare recipients need skills 
development, education, training or other work-related experience to 
enhance their employability and to enable them to enter or re-enter the 
labor market.  In addition, many recipients face barriers to employment, 
ranging from mental and physical disability to domestic violence to 
substance abuse.  Unfortunately, owing to the current mix of  laws, policies 
and practices, the welfare system in New York too often denies access to 
appropriate activities and operates instead in an arbitrary,  punitive fashion 
that does little to realistically help people move out of  poverty.

Even before the Federal welfare reform of  1996 and New York State’s 
adoption of  the Welfare Reform Act of  1997, New York City acted 
aggressively to move public assistance recipients into work activities.  But 
the 1996 law and its implementation in New York escalated the demands 
upon people applying for or receiving public assistance, and resulted in 
the increased imposition of  sanctions for alleged noncompliance.  On 
the other hand, in the intervening years, there were some positive local 
developments, including improved access to education and training for 
welfare recipients.  But in February 2006, Congress modified the law in 
ways likely to pressure the State and City to further restrict the range of  
activities in which recipients may engage.  

At present, welfare applicants and recipients face a daunting array of  
requirements, and risk serious penalties for the slightest infraction or 
alleged failure to comply.  But they also have a range of  legal rights 
of  which they are too often unaware, so these rights are inadequately 
protected.  It is therefore critical for applicants, recipients, providers and 
advocates to know the rules and how to assert these rights.  

This Guide seeks to provide detailed information about the statutes, 
regulations, and policies governing the implementation of  the welfare work 
rules in New York State.  It was originally published in 1998, and this is the 
first major revision.  In addition to updating the Guide to reflect changes 
in the law, this revision also integrates extensive citation of  relevant court 
cases and fair hearing decisions that might help clarify the issues and assist 
advocates in making the strongest possible case.

Section I, Page 1



A WorK In ProGrESS

Point 1: General
Given the frequent changes in law and policy, this Guide is inevitably a work in 
progress.  We would like very much to hear from people who use it so that we can learn 
from your experience and knowledge to ensure that the Guide is accurate and current.  
We hope that this is a useful tool in helping advocates to ensure that people receive the 
fairest treatment possible under the current system, and that abuses are not tolerated, 
and in helping ensure that  policymakers know enough about this system and its impact 
to support change where needed.

Point 2:  TANF changes  
Further complicating the capacity to stay current, in February 2006, Congress adopted 
the Deficit Reduction Act, which included some potentially significant changes in the 
TANF law.  The law then instructed the Federal Department of  Health and Human 
Services to adopt appropriate regulations.  In June 2006, HHS published an “Interim 
Final Rule,” regulations that are binding on the states.  But HHS also made clear 
that they would very likely make modifications to these regulations, and that the final 
regulations will not be published until well into 2007.  HHS also instructed the states 
to adopt plans indicating how they intend to comply with the new law; but HHS 
also made clear that the initial plan would be subject to negotiation and would not be 
finalized until as late as September 2007.  As changes are adopted and become final, 
we will try to amend this Guide accordingly.

A. notES on uSInG thIS GuIdE

Hopefully, the Guide is fairly self-explanatory and easy to use.  Nevertheless, discussion 
of  a few points might be helpful:

Who is the Guide for? “Statewideness”: Most of  the law governing 
the welfare work rules in New York is found in State statutes, regulations 
and directives.  So most of  the information in the Guide is applicable 
throughout the State.  However, since more than two-thirds of  the State’s 
public assistance population lives in New York City, we thought it essential 
to take note of  some specific City-based policies and practices.  

In an effort to avoid confusion, discussion of  features that are unique 
to New York City are separated from the general text as NYC Practice 

Notes.

“Advocacy tips”: The Guide provides some practical advice on dealing 
with work rules issues.  The advice sections are called Advocacy Tips. Of  
course, we cannot guarantee success. Outcomes depend on the district in 
question, the particular worker at the center or administrative law judge 
at the hearing, and a host of  other factors.  But hopefully, these tips 

Advocacy Tips 
&

NYC Practice Notes 

These are generally placed in the right margin 
as close as possible to the text to which they are 
related.  However, in a few cases, the Tips were 
extensive enough to warrant their own page.  In 
those cases we clearly label them as Tips, and in 
the related section of  the text, we advise the reader 
to consult the Tip on the next page. 
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will suggest some useful strategies for the advocate to employ.  Reader 
feedback with regard to these or suggested additional tips would be greatly 
appreciated. 

households with or without children:  While many welfare rules in 
New York depend on the type of  benefit a person is receiving (Family 
Assistance or Safety Net Assistance), variations in the work rules are much 
more likely to depend on whether a person is part of  a household with or 
without children.  An effort has been made in the Guide to make these 
variations very clear.  

the work rules regulations and policy manual:  In 1997, 
administration of  the welfare work programs was transferred to the State 
Department of  Labor (DOL), and the applicable regulations were moved 
to Title 12 of  the New York Codes, Rules and Regulations (NYCRR).  In 
2006, the legislature returned jurisdiction over administration of  the work 
rules to the State Office of  Temporary and Disability Assistance (OTDA), 
and the regulations have been restored to Title 18.  In the Guide we have 
sought to accurately convert the citations; if  any errors are found, we 
would appreciate your letting us know.  For those who might need to refer 
to the Title 1� citations, a chart setting forth the conversion formula is 
included as Appendix A.  

In addition, while the Department of  Labor had jurisdiction over the work 
rules, they created a “Welfare-to-Work Employment Policy Manual,” which 
contained not only the regulations, but also statements of  policy and 
question and answer sections.  Late in �006, this Manual was transferred to 
the OTDA website, essentially unchanged, and the citations were revised.  
Corresponding changes have been made in this Guide. 

Local district/local agency:  In New York, the public assistance 
program is operated by the local social services districts, which are the 
counties, except for New York City, in which the five boroughs represent 
one social services district.  The Guide refers to the local social services 
districts as the “local district” or the “local agency.”  These terms are 
used interchangeably.  Also note that, in New York City, the agency 
administering  welfare is the Human Resources Administration (HRA).  
Everywhere else in the State, the administering agency is the county 
Department of  Social Services.  

Appellants/petitioners:  The summaries of  fair hearing decisions make 
reference to the “agency” and the “appellant.”  The agency is the local 
social services district.  The appellant is the public assistance applicant 
or recipient who has requested the hearing.  In certain court cases, such 
as Article 78 proceedings brought to appeal a fair hearing decision, the 
person initiating the case, generally the applicant or recipient who is 
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appealing the hearing decision, is the “petitioner.”  The state and/or the 
city are referred to as the “respondents.”

older decisions:  Most of  the judicial and fair hearing decisions cited 
in the Guide are relatively recent.  But some older decisions are noted, 
including a few that date before the 1996-97 welfare reform legislation.  
This was only done when we thought the decision was still valid, either 
because the relevant legal provision had not changed or because the 
principle articulated still appears to be applicable.

the pronoun gender issue:  After many grammatical struggles, I decided 
to have the Guide’s pronouns change gender in alternating sections, except 
where an issue is not gender-neutral (such as a discussion of  pregnancy).  
I knew I had to make a choice when I wrote a sentence that began, 
“He or she must determine whether he or she can exercise his or her 
preference…”  

B. ovErvIEW - PuBLIc ASSIStAncE In nEW YorK 
StAtE

This Guide addresses the public assistance work rules in the State of  New 
York.  For background, we begin with a brief  overview of  the public 
assistance system in this State.

1. thE BASIc ProGrAMS

Under the statute, there are technically two categories of  welfare in New 
York, but we find it more useful to conceive of  the programs in the 
following terms: 1

 Family Assistance (FA) is provided to households in which a 
parent or other caretaker relative lives with a dependent child, and 
is available for a cumulative total of  up to five years. �

 Safety net Assistance-cash (SnA) is available primarily to 
households without dependent children, for a cumulative total of  
up to two years. �

 Safety net Assistance-non-cash (SnA-nc) - FA households 
that reach their five-year limit and SNA households that reach their 
two-year limit may apply for SNA-NC.  This benefit has the same 

 1   The OTDA Welfare-to-Work Employment Policy Manual includes a section entitled “Safety Net Fami-
lies with Dependent Children,” Section 18.  This section includes a useful chart comparing the treatment of 
FA and SNA households, “Comparison of Employment-Related Issues Matrix,” p. 239. 

 2   SSL, starting with §343; 18 NYCRR Part 369.

 3   SSL, starting with §157; 18 NYCRR Part 370.
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dollar value as the cash grant, but is provided in modified form 
(utility payments sent directly to the providers). It is available to eligible 
households without time limits. 4

2. AdMInIStrAtIon

The welfare system has three distinct layers of  administration:

 Federal:  The Federal government, which established Temporary 
Assistance for Needy Families (TANF), oversees any welfare 
program in which Federal funds are employed.  In New York, 
therefore, the Federal Department of  Health and Human Services 
(HHS) monitors administration of  Family Assistance, which is New 
York’s TANF program.

 State:  The New York State legislature created this state’s Family 
Assistance and Safety Net programs.  The State Office of  
Temporary and Disability Assistance (OTDA) supervises local 
administration of  the welfare programs, and also operates the 
fair hearing system for welfare benefits, as well as for Medicaid 
and Food Stamps.  Oversight of  the welfare work programs was 
recently restored to OTDA, after having been assigned for a 
number of  years to the Department of  Labor.

 Local:  Finally, at the local level, each county has a Department 
of  Social Services that oversees the day-to-day functioning of  the 
welfare system.  The five counties of  New York City, however, 
represent a single social services district, which is managed by the 
Human Resources Administration.   

3. thE WELFArE WorK ruLES

People applying for or receiving public assistance must comply with 
a broad array of  requirements in order to receive aid.  These include 
presenting appropriate documents, being “finger-imaged,” cooperating 
in obtaining child support, periodically recertifying their eligibility, and 
engaging in work-related activities.  The remainder of  this Guide examines 
these work rules, the pitfalls, the potential benefits, and people’s work-
related obligations and rights.

 4   SSL, starting with §158; 18 NYCRR §370.4(b)(2).
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II. EvALuAtIon oF EMPLoYABILItY

A. IntroductIon – thE EvALuAtIon ProcESS

A fundamental premise of  the welfare system in this State is that, in order 
to receive assistance, adults must be evaluated to determine if  they are 
employable.  Once that determination has been made, they will be assigned 
to appropriate activities in which they must engage or face sanctions.

The first step in the work rules process is the evaluation of  whether a 
person is “employable.”  We argue here that this evaluation must be done 
before any work-related assignment can be made.  This is not explicit in 
the law, but the statute does say that an individual cannot be required 
to participate in work activities if  she is found exempt. 5  Whether or 
not a person is exempt can only be determined if  she is evaluated for 
employability, so the meaning of  the law would be seriously compromised 
if  an assignment could be made before that evaluation takes place.

The State Office of  Temporary and Disability Assistance (OTDA) agrees 
with this view.  Their policy manual states that “an individual’s exempt/
non-exempt status must be determined prior to making an employment 
assignment…” 6  (see also, Pre-Acceptance Assignments, section (V)(D), below).  

1.Who IS SuBJEct to thE WELFArE WorK ruLES?

The New York Social Services Law declares it to be State policy that 
“individuals receiving public assistance shall be furnished work activities 
and employment opportunities.”  The regulations expand this to include 
applicants. 7  The general rule means that people who are part of  a 
household receiving public assistance but not receiving aid for themselves 
are not subject to the work requirements.  For example, a non-parent 
caregiver in a “child-only” case, such as a grandmother caring for her 
grandchild and receiving aid only for the grandchild, is not required to 
engage in welfare work activities. 8  This view is supported by the fact 
that child-only cases are completely omitted from the determination 
of  whether New York is complying with its Federal work participation 
requirements. 9  

 5   SSL §332(1).

 6   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 28.

 7   SSL §331(1); 18 NYCRR §385.2(a).

 8   05-INF-24, p. 4.

 9   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 20.  
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2. ExEMPtIonS

Applicants and recipients should be found “not employable” and therefore 
exempt from assignment if  they fit into one of  the following categories 
because they are: 10

 • Unable to work due to an illness or injury that will last up to three
 months;
 
 • 60 years of  age or older;

 • Under 16 years of  age;
 
 • Under 19 years of  age and attending secondary, vocational or
 technical school full-time;

 • Needed in the home to care for a household member who 
has a mental or physical impairment, verified by a doctor or 
psychologist. 11  The regulation – but not the statute – adds 
that this exemption can only be granted when the agency has 
determined that no other member of  the household is appropriate 
to provide such care; 1�

 • Pregnant and due to give birth within 30 days (in other words, at 
the beginning of  the 9th month of  pregnancy);

 • Disabled or incapacitated (see Disability Rules, section (II)(C), below);

 • The parent or other relative of  a child under one year, if  the 
parent or relative is personally providing care for the child.  A 
household can receive this exemption for a lifetime total of  no 
more than 1� months.  But the exemption can generally be given 
for up to only � months for any particular child.  The agency can 
give the parent a longer exemption for that child, but the added 

 10   SSL §332(1); 18 NYCRR §385.2(b).

 11   Although this is set forth as a basis for a work exemption, the regulations provide that, to the extent 
an individual is actually providing such care, she is deemed to be engaged in community service, 18 
NYCRR §385.9(a)(7); but see A note about community service, section V(D)(3), below; Care v. Wing, 747 
NYS2d 519 (2nd Dept. 2002), (Sanction for noncompliance with work rules reversed where the agency 
arbitrarily revoked appellant’s work exemption based on her need to care for her disabled mother. Although 
the agency offered to provide care, “[t]he law does not compel the [appellant’s] mother to accept home 
care from an outsider,”); Matter of L.M., FH #3417109K, Suffolk Co., 5/3/01 (Appellant should be exempt 
from work assignments where she is needed to care for severely disabled children.  When she works on 
some nights, the children’s father is home, and during the day, he is in school full-time); Matter of D.R., 
FH #3916789P, Rockland Co., 9/26/03 (Agency wrongly denied appellant an exemption to care for her 
disabled son on the grounds that they both attended school programs.  In fact, appellant’s program was for 
only three hours per day, her attendance had been sporadic because she often had to leave to deal with 
her son’s emergencies, and for that reason she had recently been forced to leave the program altogether).

 12   18 NYCRR §385.2(b)(5).

Advocacy tips: Exemptions

1. Needed in the home : It is difficult 
to define exactly when a person is “needed 
in the home” to care for another household 
member.  But the verification the person 
obtains should describe not just the 
household member’s disability, but specifically 
why the caretaker must be at home.  For 
example, even if  a child has very severe 
disabilities, the caretaker may not be needed at 
home if  the child is in an appropriate program 
during the day.

On the other hand, if  a parent is not needed
at home all day, she may still have a strong 
argument that, based on the household 
member’s disability, she must be accessible to 
the disabled person, meaning in an assignment 
that is not too far away and that can be 
reached by telephone. She may also insist that 
her assignment accommodate her need to be 
available to the disabled household member. 

For example, if  the disabled child is in a 
program that ends at �:00 PM, the parent 
should be given an assignment that enables 
her to be home in time to pick up or meet her 
child. 

Advocates have at times been told by the  
local district that they are not needed in the 
home because the person who needs the care 
is eligible for Medicaid-funded home care.   
Whether this constitutes a valid basis to deny 
an exemption has not been resolved.

2. Pregnancy: Although women do not 
receive an automatic pregnancy exemption 
until the beginning of  the ninth month, they 
may be entitled to a medical exemption in an 
earlier month of  pregnancy if  they present a 
doctor’s letter concerning their condition and 
stating that they should not be performing 
work activities.

3. Parents of infants: (a)The local district 
does have the authority to call in the parents 
of  children younger than one year old.  
Nevertheless, remember that a person can 
refuse to engage in work activities if  she is 
not able to secure proper child care.  See The 
Child  Care Guarantee, section (VI)(D)(7), 
below.

(b)The common practice with regard to 
caretakers of  children under one year is that 
the exemption is given during the child’s 
first three months.  But the law allows the 
exemption to be given for any three-month 
period during the child’s first year.  An 
exemption that begins after the third month is 
most likely to be given to a recently accepted 
recipient whose child is more than three 
months but less than one year old.  
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months will count against the 1�-month lifetime total. 1� 

3. trAnSPortAtIon hArdShIP  

Under prior law, “transportation hardship” was a basis for a work 
exemption.  A person could not be given an assignment that required 
too much travel time.  This rule has been eliminated, but the law does 
require the agency to “make diligent efforts to assist” recipients who 
need transportation to and from work activities and to try to provide 
assignments near home if  there is a lack of  transportation. 14  See 
Transportation, section (VI)(B), below. 

4.vIStAs

Recipients who are VISTA volunteers (now called Americorps VISTAs) 
are not specifically given an exemption from the welfare work requirements 
under New York State law.  However, Federal law does implicitly mandate 
such an exemption.  The Federal law states that a VISTA volunteer “shall 
not be denied [welfare] because of  such volunteer’s failure or refusal to 
register for, seek, or accept employment or training during the period 
of  such service.” 15  Interpreted narrowly, the local agency can assign 
someone to an activity, but cannot sanction them for noncompliance.  
Hopefully, the person will instead be given an exemption during the term 
of  the VISTA service. On the other hand, it may well be that the VISTA 
service can count as either employment or community service.

 
B. FAILurE to coMPLY WIth EMPLoYABILItY
rEquIrEMEntS 

1. FAILurE to docuMEnt A non-MEdIcAL WorK
ExEMPtIon

If  a person claims an exemption for a reason other than a medical 
limitation, but fails to provide documentation, that person is ineligible for 
assistance. 16  There is no authority in the statute for this rule, which could 

 13   SSL §332(1)(d); 18 NYCRR §385.2(b)(7).  There is a discrepancy between the statute that governs 
this exemption  and the corresponding  regulation.  The statute makes the exemption broadly available to 
a “parent or other relative,” SSL §332(1)(d), whereas the regulation makes it available more narrowly to the 
“parent or other caretaker relative in a one-parent household,” 18 NYCRR §385.2(b)(7).  Thus the regula-
tion adds conditions that are not found in the statute.  This narrowing of the scope of the statute is probably 
not legal, especially since it denies the exemption to either parent in a two-parent family.   

 14   SSL §332(2)(a); 18 NYCRR §385.4(a)(4). See also Sanctions – Willful and without good cause, section 
VII(D)(3)(b)(iii), below, particularly the transportation-related cases cited in the footnotes.

 15   42 USC §5044(f)(2); see also “Memorandum,” dated January 12, 2000, from the Corporation for 
National and Community Service General Counsel Thomasenia Duncan.  Note also that VISTA income is 
exempt in determining welfare eligibility, 18 NYCRR §352.22(q).

 16   18 NYCRR §385.2(c).  The wording of the regulation suggests that a sanction will be not be imposed 
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NYC Practice Note:  VISTAs

It does appear that, on request, the 
Americorps office will provide a letter 
verifying the individual’s VISTA participation 
and HRA will not require additional work 
activities. In the event that the agency refuses 
to grant the exemption, in addition to 
other advocacy efforts, the Corporation for 
National and Community Service should be 
contacted immediately. 1 

 1   Contact the Corporation for National 
and Community Service at: 1201 New York 
Avenue, N.W., Washington, DC 20525, (202) 
606-5000 or webmaster@cns.gov.  

mailto:webmaster@cns.gov


lead to a rejected application or benefit reduction to a person who makes a 
good faith claim of  exemption, but is unable to document it.

2. FAILurE to coMPLY WIth EMPLoYABILItY 
dEtErMInAtIonS In GEnErAL  

If  a person fails to comply with a requirement that relates to evaluating 
employability, the agency may find the entire household ineligible for 
assistance. 17  The State claims that the legal authority for this is based 
not on the work rules, but on the State’s view that employability is an 
element of  general welfare eligibility.  Indeed, the regulations state that 
employability is considered a “financial resource.”  Failure to verify 
financial resources renders the entire household ineligible.  18

c. dISABILItY ruLES

In the course of  an application, recertification and at other appropriate 
times, the local agency must inquire whether a person might have a mental 
or physical impairment that would limit her ability to participate in work 
activities. 19  

In addition, the OTDA commentary on the regulations clarifies that if  a 
person claims to be unable to engage in work activities, or if  the agency 
has reason to believe there may be a disability, a disability review must 
be conducted and the person must not be given an assignment until the 
review has been completed, unless the person consents. �0

if the person’s documents do not persuade the agency to grant an exemption, but only if the person fails to 
produce any documentation.  We still question the legality of the regulation.

 17   See, for example, Matter of E.H., FH #3353714Z, Nassau Co., 2/6/01 (Case closing for failure to 
bring in medical form reversed where psychiatrists said they could not complete the form because the ap-
pellant was reluctant to take psychotropic medication.  The appellant had tried in good faith to comply and 
should not be punished for the doctors’ failure to complete a form).

 18   18 NYCRR §§351.1(e)(1), 351.21, 351.22.  In addition, SSL §132 describes an applicant’s ability 
to engage in employment as one of the factors to be investigated.  In Feliz v. Wing, 729 NYS2d 139 (1st 
Dep’t. 2001), the Appellate Division affirmed the agency’s right to terminate assistance to an entire family 
where the adult failed to attend an employability appointment.  

 19   SSL §332-b; 18 NYCRR §385.2(d).  OTDA instructs districts to reevaluate employability at least 
annually, Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 18.  In addition, 
there should be a reevaluation “whenever the individual alleges an impairment or the agency has reason to 
believe one exists,” p. 25, or “…whenever there is reason to believe the status may have changed,” p. 17, 
29.  See also the discussion of the Mitchell case, in Assignments for People with Work Limitations, section 
(II)(C)(4).

 20   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 25.

Advocacy tip: Right to claim a 
medical exemption

The law requires an inquiry about 
employability at application, recertification 
and at other appropriate times.  Advocates 
should argue that at any reasonable time a 
person feels that their current employability 
status is not valid, that person has a right to 
request a reevaluation.  It is best to raise a 
claim early, but it can be done at a later time 
if, for example, the person is mentally disabled 
or believes that her condition has changed, 
or the initial determination was based on 
insufficient evidence and additional evidence 
is now available.
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1. MEdIcAL EvIdEncE – Who doES thE 
ExAMInAtIonS? tIME to ProducE EvIdEncE  

 a. Evidence from the individual’s health practitioner

If  the local agency or the individual believes she might have a disability, 
the person must be given 10 days to produce medical documentation.  If  
the person brings in a health practitioner’s letter, it must contain a specific 
diagnosis and describe the person’s work limitations. �1  Under state policy, 
there is no requirement that the person’s health practitioner be a certified 
physician or psychologist. ��

 b. referral to a medical examiner

The agency has broad discretion to decide whether the evidence the 
individual has brought in is sufficient to make a final employability 
determination. ��  If  it feels that the evidence is insufficient, the agency 
may refer the person to its own medical examiners.

In New York City, medical evaluations are performed by private agencies 
under contract with HRA.  Practice varies around the State, with 
evaluations done by private agencies in some counties, and by county 
employees in others.

If  the local agency makes the referral, the person must bring her medical 
evidence to the appointment or bring it to the medical evaluator within 
four days after the appointment. �4  But it is State policy that the person’s 
overall time to bring in evidence is no more than ten days. �5  In other 
words, if  the appointment with the agency doctors is on the seventh day, 
then the person only has three days to bring in medical evidence.  This 
does not seem consistent with the statute.

 c. Late submission of  medical evidence

A person may submit medical evidence beyond the four- and ten-day time 
periods if  she is able to demonstrate good cause for the late submission. �6  

 21   SSL §332-b(2)(a); 18 NYCRR §385.2(d)(2). 

 22   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 25.

 23   SSL §§332-b(3), (4); 18 NYCRR §385.2(d)(3).

 24   SSL §332-b(2)(b); 18 NYCRR §385.2(d)(2) and (d)(6). 

 25   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 26.

 26   SSL §332-b(2)(b).  There does not appear to be a parallel cite in the regulations.  See Matter of RP, 
FH #3821153N, Nassau Co., 2/27/03 (The appellant had good cause for failing to submit a medical form 

Advocacy tip: Timely submission of 
medical evidence

Clients must make every effort to obtain 
medical evidence promptly.  For those in 
managed care, however, these documents 
may be difficult to access.  Advocates should 
insist that HRA accept medical evidence 
when the person produces it.  This includes, 
where possible, asserting that the person had 
good cause for a late submission (such as an 
inability to be seen by a doctor and obtain 
medical evidence within 10 days).  Also, for 
a person with disabilities, additional time 
to obtain documents may be insisted upon 
as a reasonable accommodation under the 
American with Disabilities Act; see section 
(II).
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Advocacy tips: Evidence from the 
individual’s practitioners

1. Documenting medical conditions:
As a result of  the inadequacy of  the 
examination by agency practitioners (though 
we hope this is improving), the burden 
may fall on the recipient to document her 
condition for purposes of  establishing the 
right to a work rules exemption or proper 
accommodations.  If  she has a treating 
practitioner, it is important to obtain 
from that practitioner a detailed statement 
describing the symptoms and findings, the 
results of  tests and lab work, the specific 
functional limitations caused by the person’s 
condition, the practitioner’s conclusion that 
the person is unemployable or requires certain 
accommodations, and the length of  time 
the provider has known the client.  If  the 
person does not have a treating practitioner, 
she should get copies of  any medical records 
from hospitals or clinics where she has 
been treated and should seek medical care 
immediately.  

2. Sample medical questionnaire:
Advocates at the Legal Aid Society have 
drafted.suggested forms for health care 
practitioners to ensure that they set forth the 
necessary information. A slightly modified 
version of  their forms can be found in 
Appendix B. 

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1947&sdocID=2813&strdb=fairhearing&sfile=3821153n%2Epdf


Apparently elaborating on this point, the State’s Welfare-to-Work manual 
provides that the local agency may extend the time for submission of  
evidence if  the 10-day period is insufficient, through no fault of  the 
individual. �7  The example used is the person’s inability to obtain an 
appointment with their doctor.

In addition, a number of  fair hearing decisions demonstrate a willingness to 
accept late submissions of  important evidence of  disability – even evidence 
first submitted at the hearing – without investigating whether there is good 
cause for the late submission. �8  One way OTDA deals with this situation 
is to rule that the agency’s decision was “correct when made,” but must 
now be reevaluated in light of  the new evidence.  This concept is discussed 
in New evidence at the hearing, section (VII)(D)(3)(c)(ii), below. 

Finally, the OTDA policy manual notes that a person who disagrees 
with the agency finding of  employability “always has the right to furnish 
additional evidence…” �9

2. AGEncY EMPLoYABILItY dEtErMInAtIon  

 a. overview 

Once the agency has all of  the evidence, it must be reviewed, �0 and a 
determination made as to whether the person is:

on time where he was unable to get an appointment with the cardiologist before the due date); Matter of 
L.M., FH #3340109K, Nassau Co., 5/24/00 (The appellant had not challenged the employability finding, but 
based on a substance abuse problem and impaired judgment, she did have good cause for noncompliance; 
the agency must review employability); Matter of M., FH #2935418J, Suffolk Co. 9/11/98 (The agency deci-
sion to close the appellant’s case for not submitting a completed medical form was not correct because the 
failure to complete the form was attributable to the doctor, not the appellant); Matter of __ FH #3303275P, 
NYC, 6/8/00 (The employability determination was reversed where the evidence, apparently first presented 
at the hearing, established that the appellant is not employable); Matter of R.P., FH #3821153N, Nassau 
Co., 2/27/03 (The decision to deny an application for failure to bring in medical documents was correct when 
made, but at the hearing, the appellant showed that his failure to produce the documents was the result of 
his temporary Medicaid expiring and his inability to get a prompt doctor’s appointment); but see Matter of 
Anonymous, FH #3611317N, Suffolk Co., 6/25/02 (The appellant’s claim of disability is barred because he 
did not timely challenge the notice of employability.  The appellant prevailed on other grounds).

 27   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, pp. 25-26.

 28   See Matter of Matter of Anonymous, FH #3281546L, NYC, 6/8/00 (The employability determination 
was reversed where documentary evidence, not previously submitted, demonstrated the appellant’s inability 
to work); Matter of P.P., FH #3067029Q, Nassau Co. 4/23/99 (Although the agency’s Medical Director 
consulted with the appellant’s physician before finding him employable with limitations, the agency should 
make a new determination since additional evidence was submitted at the hearing); see also Matter of J.G., 
FH #3353950N, Nassau Co., 6/20/00; Matter of Anonymous, FH #3396399N, Suffolk Co., 9/15/00.  In none 
of these cases is reference made to the time limits for submitting medical evidence. And see Matter of J.M., 
FH #3459896H, Nassau Co., 6/5/01 (The agency determination that the appellant could perform some work 
was correct when made, but the appellant presented new evidence at the hearing indicating that she is cur-
rently unable to perform any work, so the agency must reevaluate).  

 29   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 29.

 30   See Matter of M.R., FH #2998656Z, Dutchess Co. 12/9/98 (The agency’s employability finding was  
reversed where the agency had not read or considered all of the medical documents in the appellant’s 
file); Matter of J.G., FH #3353950N, Nassau Co., 6/20/00 (The agency evaluation does not have to involve 
specialists, a personal examination, or contact with the treating physician; however the case was remanded to 
evaluate new evidence).  
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 • fully employable,

 • disabled but able to work (employable with limitations), and for  
 how long, or 

 • unemployable, and for how long. �1 

The law and regulations give almost no guidance as to the standard for 
determining whether a person is unemployable.  The statute simply says 
that a person should be exempt if  “disabled and unable to engage in work 
activities .…” �� 

State policy requires that the agency must provide the individual with a 
copy of  the agency practitioner’s report. ��

 b. Scope of  agency discretion  

There is a common misconception about the degree of  agency discretion 
in evaluating the evidence of  employability.  It appears to stem from 
a reference in the statute to the agency’s having “sole discretion.”  But 
as discussed in Referral to a medical examiner, section (II)(C)(1)(b), above, 
the agency’s sole discretion is to decide whether the evidence that the 
individual brings in is sufficient, by itself, to establish the person’s work 
limitations.  If  the agency finds that this evidence is not sufficient, or 
that “further medical evaluation is appropriate,” then a referral to agency 
examiners may be made. �4  But the agency does not have the discretion to 
ignore evidence brought in by the individual.

The Agency must weigh all of  the evidence:  The law then directs that the agency 
medical examiner must “review and consider all records and information 
provided by the individual or her health care practitioner…” �5  Thus 
the agency is abusing its discretion if  it virtually ignores that evidence, 
especially if  there is little or no evidence that refutes it.  The law does 

 31   SSL §332-b(4)(e); 18 NYCRR §385.2(d)(9)(v).

 32   SSL §332-b(4)(e)(i). See Matter of S.S., FH #2936133J, Oswego Co., 9/9/98 (A sanction was 
reversed where the agency inappropriately applied an SSI-like “total disability” standard, rather than the 
proper evaluation of whether the appellant has provided sufficient medical evidence to support a finding of 
an exemption).

 33   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 26. 

 34   SSL §332-b(3); 18 NYCRR §385.2(d)(3). 

 35   SSL §332-b(4); 18 NYCRR §385.2(d)(9)(i).  The regulation modifies the statute by saying the 
agency must consider all evidence that is “timely provided.”  
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See NYC Practice Note: Evaluation of employability – WeCARE, on the following page.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1320&sdocID=1161&strdb=fairhearing&sfile=2936133J%2Epdf


NYC Practice Note: Evaluation of employability – WeCARE
[Regular text resumes on next page]

Introduction:  In 2005, HRA implemented the WeCARE program (Wellness, Comprehensive Assessment, Rehabilitation and Employment).  
This program replaced the prior process and the prior contractor for evaluating employability.  In addition, WeCARE replaced the PRIDE 
program for addressing the needs of  clients with disabilities.  At the time of  publication of  this Guide, WeCARE procedures and practices were 
still evolving.  Only selected features are highlighted here. �6

Employability findings:  Pursuant to Policy Directive #05-07-ELI, it appears that individuals are referred for a “biopsychosocial assessment” only if  
they claim to be unable to participate in activities.   Advocates have been informally advised that the referral may also be made, for example, based on 
the worker’s observations.  In accord with this Policy Directive, the assessment will then lead to an employability determination applying the following 
“Functional Capacity Outcomes”(FCOs):

  •  Fully employable; no limitations (code 968E);

 • Temporarily unemployable, with unstable conditions that require treatment pursuant to a “Wellness Plan” before a final 
determination can be made (code 968T) ;

  • Medical limitations that require minimal accommodations (code 968M);

 • Medical limitations that require vocational rehabilitation or “specialized supports” (code 968L);

 • Substantial limitations due to medical conditions that make the person unable to work and are expected to last for at least 1� 
months (code 968S).

 • Although it does not appear to be a separate category, HRA’s FCO chart also notes that individuals who test positive for HIV 
have the option of  being referred to HASA (the HIV/AIDS Services Administration). 

 
Note that HRA uses five employability categories while the State statute only refers to three categories.  It appears that, in essence, the first 
category corresponds to “fully employable,” the third and fourth categories correspond roughly to “employable with limitations,” and the fifth 
category corresponds to “unemployable.”  The second category is a finding that treatment is needed before a determiniation can be made.

Required activities:  Based on the employability determination, a Comprehensive Service Plan will be developed with particular activities 
assigned, as follows:

    • No limitations: the individual is referred back to the regular job center for assignment and services;

    • Unstable conditions:  the individual must participate in the creation of  a “wellness/rehabilitation plan” and then comply   
  with its terms;

  • For those with limitations requiring minimal accommodations and those with limitations necessitating vocational   
  rehabilitation, the person will be referred for a Diagnostic Vocational Evaluation, followed by development of  an Individual  
  Plan for Employment, with which the person must comply;

  •Those found unemployable will be referred to apply for Social Security Disability benefits or SSI.

People with limitations remain in the WeCARE system.  As a result of  a preliminary Federal court ruling in a lawsuit challenging the practice 
of  involuntarily assigning recipients to WeCARE “hub centers,”when this Guide went to press, HRA had abandoned the hub system and was 
planning to provide WeCARE services out of  every center. �7

Noncompliance:  If  a person fails to report or comply as required, the WeCARE contractor, rather than immediately begin the sanction process, 
is instructed to engage in “escalating outreach,” including telephone calls, additional mailed notices and home visits where appropriate.  This 
process will last up to five business days for applicants, and ten for recipients. If  that process is not successful, then the sanction process will be 
initiated.

Additional information:  Additional information concerning WeCARE and clients who are HIV+ or have substance abuse issues is provided in 
Special Populations, section (II)(D), below. 

 36  For an early evaluation of WeCARE, see “Failure to comply: The Disconnect Between Design and Implementation in HRA’s WeCARE Program,” by 
Alexa Kasdan with Sondra Youdelman, of Community Voices Heard, March 2007.

 37   On April 19, 2006, plaintiffs were granted a preliminary injunction barring HRA from involuntarily assigning clients to hub centers, and directing HRA 
to offer an “opt-out” to recipients who had already been assigned to a hub center, Lovely H. v. Eggleston, 05 Civ 6920 (Southern District of N.Y.).  The 
court based its decision on the ADA, the Social Services Law and the State Human Rights Law.  The decision is available at http://onlineresources.wnylc.
net/pb/docs/4-19-06decision.pdf.  See also Appendix C.
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not specify how much weight the agency should give to the various 
medical documents, but a number of  judicial and fair hearing decisions 
demonstrate that the agency cannot exercise its discretion arbitrarily and 
unreasonably. Indeed, some of  the decisions seem to informally adopt a 
“treating physician rule” like that used in the SSI context. �8  

 c. change in evaluation/change in condition:  

A line of  decisions makes clear that the agency cannot change someone’s 
status from unemployable to employable without making a finding that the 
person’s condition has improved. �9

 38   In the SSI program, the agency must give serious consideration to the report of the applicant’s 
treating physician and must provide concrete reasons if it decides not to accept the treating physician’s 
conclusions, 20 CFR §§404.1527 and 416.927(d).  Matter of Anonymous, FH #4102335N , NYC, 6/09/04 
(Letter from primary care physician evidencing lower spine trauma overcame agency’s determination that 
appellant was only work limited, particularly where the agency did not present its evidence at the hearing); 
Matter of P.P., FH #2968927M, Nassau Co. 1/15/99 (The agency’s Medical Director should have contacted 
the appellant’s physician to resolve ambiguity where the Medical Director reviewed the documentation and 
drew a different conclusion than the treating physician); Matter of W.C., FH #3163684Y, St. Lawrence Co., 
10/19/99 (The agency determination that the appellant was employable with limitations was reversed, in 
part, where a conversation the agency worker had with the doctor in which the doctor said the appellant 
could do “some work” lacked details and contradicted the doctor’s medical report); Matter of Anonymous, 
FH #3908397Q, NYC, 7/10/03 (The agency determination of employability was reversed and the agency 
was directed to reevaluate the appellant’s employability.  If the agency “comes to a conclusion contrary to 
the conclusions of the appellant’s primary care [providers], its findings need to explain the basis of those 
contradictory conclusions”).  Matter of J.R., FH #3105335J, NYC, 7/2/99 (Without elaboration, this deci-
sion accepts the opinion of the physician who had been treating appellant for 8 years over the agency’s 
evaluation contrary opinion); Matter of Anonymous, FH #2933134N, Onondaga Co., 6/29/98 (The medical 
evidence supports an exemption even though the appellant had recently received Unemployment Benefits, 
for which he would have had to represent himself as able to work); Matter of J.W., FH #3013749J, Onon-
daga Co. 1/22/99 (The definitive conclusion of the treating physician, who was most familiar with appel-
lant’s condition, was given more weight than the determination of the agency’s nurse practitioner, who did 
not conduct a physical examination); Matter of L., FH #2940116K, Suffolk Co. 9/9/98 (The agency’s finding 
that the appellant was employable with limitations was reversed where there was no medical evidence to 
contradict the appellant’s physician’s finding that she was not employable); Matter of P.C., FH #3158571Q, 
NYC 11/2/99 (The agency was directed to exempt the appellant from assignment pending a review of 
employability.  The agency had apparently made its initial determination without reviewing appellant’s 
evidence or referring her for examination by agency doctors); Matter of P.P., FH #2704882L, Nassau Co., 
10/29/97 (Without doing any medical examination, the agency assigned more hours than the appellant’s 
physician recommended.  “In reviewing employability determinations, the determination of a treating physi-
cian must be given greater weight than the undocumented conclusions of the Agency…”  Note:  This deci-
sion was decided under an older version of the law, but we would argue that the conclusion should be the 
same under current law); Matter of T.N., FH #2808441Q, Oswego Co., 2/19/98 (The treating physician’s 
diagnosis prevails over the testimony of a physician’s assistant who did not contradict that diagnosis, but 
only speculated about how the appellant’s condition might improve under a different treatment regimen).  
Compare Vicari v. Wing, 665 NYS2d 209 (4th Dept. Nov. 19, 1997) (The court held that the recipient had 
not provided evidence of incapacity where one of the letters from his doctor stated that the recipient should 
not work but was based only upon the recipient’s subjective representations to the doctor).

 39   The agency may not indiscriminately change a person’s employability status without reason, see 
Rukenstein v. McGowan, 709 NYS2d 42 (1st Dep’t 2000) (The court annulled a sanction for noncompli-
ance where only two months prior to the notice, the State issued a fair hearing decision that established 
petitioner’s disability, and the agency failed to present evidence of a change in the petitioner’s condition); 
Walters v. McGowan, No. 404718/99 (Sup. Ct. N.Y. County Feb. 29, 2000) (To change the recipient’s sta-
tus to “employable,” the agency must prove that her condition had improved or at least changed, where the 
recipient had consistently been found unemployable for fourteen years); Matter of R.P., FH #4272040K, 
Kings Co., 11/29/05 (When the agency has previously found someone unemployable, it cannot then find 
her non-exempt without first establishing a change in medical condition); Matter of M.K., FH#2913300M, 
NYC, 9/27/99 (The agency determination that the appellant was employable was reversed, in part, where 
the agency doctors had found the appellant unemployable on two previous occasions and the agency 
failed to establish that his condition had changed). 
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3. EMPLoYABILItY notIcES And hEArInG rIGhtS 

Once a medical determination has been made, the agency must send the 
individual a written notice of  employability.  40  According to State policy, 
a written notice of  employability must be sent to a person whenever (a) 
she has claimed that she should be exempt from the work requirements, 
(b) she has for any reason participated in the “employability disability 
review process,” or (c) her status has been changed from exempt to non-
exempt. 41  The agency’s failure to send a notice may be a defense if, at 
some later date, a sanction is threatened. 4�  

 a. What information must the notice contain?

Neither the statute nor the regulations are very clear about exactly what 
information must be included in the notice.  The statute does provide 
some guidance, 4� stating that the health care practitioner who examines 
the individual for the district must:

 •review all of  the pertinent medical records;

 •make a specific diagnosis;

 •provide an opinion to the individual and the district concerning  
 the claimed condition;

 •report on any other conditions that might affect the individual’s  
 ability to work

 •make a determination about the person’s employability level (fully 
employable, employable with limitations, not employable).

 40   SSL §332-b(4), (5), (6); 18 NYCRR §385.2(d)(7).

 41   Welfare-to-Work Employment Policy Manual, §385.2, Questions and Answers, Q4 and Q5, pp. 
39-40. When there has been no medical examiner involvement, notice may not be required.  See, for ex-
ample, Matter of S.P., FH #2914833Q, Albany Co., 8/21/98 (A new notice of employability was not required 
where the appellant, with her doctor, requested the change in status to see if she could handle a work 
assignment).

 42   See Mitchell v. Barrios-Paoli, 687 NYS2d 319 (1st Dept. March 23, 1999).  For additional discussion 
of the Mitchell case, see Assignments for people with work limitations, section II(C)(4), below.  See also 
Matter of S.C., FH #3876138J, Erie Co., 12/17/03 (The agency’s failure to notify partially-disabled appel-
lant that it had found him employable and that he could challenge this determination was incorrect), similar 
in Matter of Anonymous, FH #3892876Q, Albany Co., 6/19/03; Matter of E.D., FH #3261261Y, NYC, 6/6/00 
(A sanction for failure to comply with work requirements was vacated where the agency failed to provide 
the appellant with written notice of its employability decision); see also Matter of B.F., FH #3892876Q, 
Albany Co., 6/19/03.  But see Matter of Anonymous, FH#2797375Q, Wayne Co., 4/13/98 (The ALJ ruled 
that the absence of a Determination of Employability did not preclude the agency from assigning the appel-
lant to Vocational and Educational Services for Individuals with Disabilities because there was no issue as 
to the appellant’s employability and because VESID would have taken appellant’s physical limitations into 
account).  

 43   SSL §332-b(4); 18 NYCRR §385.2(d)(7).
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It thus seems clear that the individual must be notified of  any findings 
concerning medical conditions that might affect the capacity to engage in 
work, and of  the specific level of  employability that has been determined.

In addition, the case of  Mitchell v. Barrios-Paoli, 44 the Appellate Division of  
the First Department (whose opinion should be binding statewide as long 
as no other Department has issued a conflicting decision) has determined 
that the notice must indicate:
 
 • “The functional requirements of  their assignments,” 

meaning the types of  skills and capacities the assignment 
might call for;

 • That the individual can challenge the employability 
determination by requesting a fair hearing, and if  the hearing 
request is timely, no assignment can be made pending the 
outcome of  the hearing;

 • That if  the individual does not disagree with the 
employability determination, but is concerned about what 
her specific assignment might be:

 
   She will have to wait until she gets the assignment and reports to the work site; 

   At that time she can refuse to perform the assigned task, without risking an 
   immediate loss of  benefits (but see Hearings to challenge an assignment, section
   (II)(C)(3)(b)(2), below); 

   She can appeal the assignment “through each stage of  the process,” including 
   ultimately a fair hearing request; and

   There must be in place “reasonable deadlines for this process,” such as how 
   much time she has to complain to her supervisor about her assignment.

 b. hearing requests

  i)Hearings to challenge the employability determination

    (a)time to make request

The hearing request must be made within 10 days of  the date of  

 44   Mitchell v. Barrios-Paoli, 687 NYS2d 319 (1st Dept. March 23, 1999); see also Matter of B.P., FH 
#3185460K, Queens County, 4/30/03 (The agency was directed to maintain the appellant’s work exemp-
tion after it failed to provide him with a notice of employability); Matter of L.S., FH #3952243Q, NYC, 
10/1/03 (The finding of employability was reversed where the agency did not adequately inform the appel-
lant of its findings concerning her limitations and failed to address all of her conditions).

NYC Practice Notes: 
1. Stopping assignments after a 
timely hearing request

In New York City when an applicant 
or recipient challenges an employability 
determination, the case should be coded 
711.  Code 711 is intended to stop any 
further assignments related to the City’s 
work requirements until the individual’s 
employability status is resolved.  Attorneys 
on Morel v. Giuliani – a case about the City’s 
failure to continue benefits when there is a 
timely fair hearing request  – advise that, if  a 
person is given an assignment while a hearing 
is pending on their employability, this violates 
the settlement in the case.  See Appendix C.

2. Nurses at employability 
hearings

HRA has initiated a pilot program in which 
registered nurses attend certain fair hearings 
in which an employability finding is contested.  
This practice is discussed in a NYC Practice 
Note following the discussion of  due process 
in fair hearings, section (VIII)(B), below.
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the employability notice. 45  If  a hearing is requested on the issue of  
employability, the agency cannot give the person any work-related 
assignment, unless the person consents, until there is a fair hearing 
decision that resolves that issue.  If  a timely hearing request is made and an 
assignment is mistakenly made, no sanction can be imposed for failure to 
comply.

   (b) Sanction for improper hearing request

However, if  the agency believes a person who asks for a hearing is 
intentionally not telling the truth about her medical condition, it can send 
a notice of  “potential sanction.” 46  If  the agency later determines that, 
based on clear medical evidence, the person was lying about her condition, 
it can impose a sanction that is the same as other noncompliance sanctions 
(see Sanctions, section (VII), below).

   (c) “Independent medical assessment”

At hearings concerning the employability determination, the hearing 
officer has the authority to require an “independent medical assessment” 
where there are issues concerning a medical diagnosis or a doctor’s 
report. 47 

  ii)Hearings to challenge an assignment

As discussed in section (II)(C)(3)(a), above, the court in the Mitchell case 
directed that recipients must be notified that they will not immediately lose 
benefits if  they refuse to perform an assignment that they feel is medically 
inappropriate.

It appears that people in this situation can request a fair hearing either as 
soon as they decide to refuse a particular assignment, or once they receive 
a notice of  noncompliance.  But this situation is very different from the 

 45   18 NYCRR §385.2(d)(7)(i) and (ii); 18 NYCRR §358-3.6(a)(4(i).  Section 385.2(d)(7)(ii) specifically 
says that there is no right to a fair hearing in these cases if the request is made more than ten days after 
the date of the notice.  See Matter of R.R., FH #3230617M, NYC, 2/10/00 (The appellant’s inability to read 
English was not valid grounds for tolling the 10 day statute of limitations on challenging an employability 
determination.  However, the appellant had good cause for noncompliance because of her medical condi-
tion.  Note:  This may indicate one way in which fair hearing decisions may avoid the harsh consequences 
of the ten-day rule);  Matter of Anonymous, FH #3281546L, NYC, 6/8/00 (The ten-day period to request 
a hearing was waived where the Notice of Employability was sent to the wrong address); but see Matter 
of MM, FH #3103582Q, NYC, 9/28/99 (Inability to read was not a valid basis to waive the ten-day limit; 
however the decision also notes, on the merits, that there was no evidence presented at the hearing of any 
new medical conditions).

 46   SSL §332-b(6); 18 NYCRR §385.2(d)(8).  The statute seems to apply this rule only to someone 
who improperly asks for a hearing to challenge the employability finding, but the regulation broadens the 
sanction to a person who, at any time, misrepresents their condition.  This appears to be an unwarranted 
expansion of the rule.

 47   18 NYCRR §358-5.6(b)(4). 
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NYC Practice Note: 
The Mitchell case  

The Mitchell 1 case, noted in the preceding 
section, challenged HRA’s treatment of  people 
who are employable with limitations.  As a 
result of  the decision in the case, the agency 
must, among other things, provide a notice of  
the employability determination that actually 
sets forth the specific medical findings that have 
been made, and that outlines the types of  tasks 
the person is considered able to perform.  

Unfortunately the decision does not require a 
detailed description of  the specific assignment 
the individual will receive.  Thus, recipients 
who agree with the overall employability 
determination must report to whatever 
assignment is given.  Then if  they feel they 
cannot perform the actual task assigned at the 
worksite, they must advise the supervisor and 
decide whether to refuse to work.  They can 
then request a hearing, but if  they are found to 
have not been justified in the refusal, they may 
be subject to sanction.  This puts a heavy burden 
on the person to stand up to the supervisor and 
risk the consequences of  a refusal.

 1   Mitchell v. Barrios-Paoli, 687 NYS2d 319 
(1st Dep’t 1999).



hearing to challenge the employability finding.  In the latter case, the 
person has not yet refused an assignment and therefore faces no risk of  
sanction.  In cases where the person refuses to do an assignment, if  she 
loses the hearing, sooner or later a sanction for noncompliance may be 
imposed.  

4. ASSIGnMEntS For PEoPLE WIth WorK 
LIMItAtIonS 48  

The local district can give work assignments to a person who has been 
found work limited, but subject to the following important conditions: 49

 • The assignment must be appropriate and must be to an activity 
that the person is able to perform and will “assist the individual’s 
transition to self-sufficiency. …” 50

 • If  the person has a treatment plan, any assignment must be 
consistent with that plan and must not interfere with it. 51  The 
term “treatment plan” is not clearly defined, but OTDA policy 
states that it may include vocational rehabilitation or therapy. 5�  

 48   See also Accommodations for people with disabilities, section II(C)(6), below.

 49   SSL §335-b(5)(e); 18 NYCRR §385.2(d)(13).  Also note, an unusual federal administrative deci-
sion indicates that public assistance recipients cannot be denied their civil rights by being prevented from 
engaging in the Work Experience Program.  In Banchieri v. NYC Dept. of Sanitation, EEOC Charge No. 
160-A0-0235, 8/31/00, a recipient who was receiving methadone maintenance treatment was told that she 
could not work in a WEP assignment with the NYC Department of Sanitation.  The U.S. Equal Employ-
ment Opportunity Commission’s New York office found that this denial was based solely on the recipient’s 
methadone treatment and therefore violated the Americans With Disabilities Act. The case was later dis-
missed in federal court based on subsequent unrelated events, Banchieri v. City of New York, 01 CV 1853 
(S.D.N.Y., 2001).  

 50   Matter of D.M., FH #3897521Z, Erie Co., 8/04/2003 (The appellant’s assignment, requiring him to 
shovel snow and lift large bundles, was inappropriate in light of his medical evaluation indicating he was 
capable of only specific sedentary work); Matter of C.M., FH #4177615J, Nassau Co., 11/12/04, (The 
appellant’s testimony and documentation established that his work assignment, requiring bending and 
sitting, worsened his medical condition); Matter of C.D., FH #3275666Q, NYC, 4/19/00 (A WEP assign-
ment that involved sweeping floors was inappropriate for the appellant, whose medical limitation included 
asthma); Matter of R.D., FH #3095691M, NYC, 7/9/99 (The appellant had good cause for noncompliance 
where it appeared that his assignment to the Parks Department did not take into account his acknowl-
edged work limitations), similar finding in Matter of DM, FH# 3897521Z , Erie County, 8/04/03; Matter of 
M.V., FH #3587481Y, Suffolk Co., 10/16/01 (A sanction was reversed where the appellant credibly showed 
that she could work no more than two hours a day, but the agency assigned her to a four-day, six-hours-a-
day training); Matter of D.M., FH #3914371Z, Erie Co., 8/4/03 (A sanction for noncompliance with a work 
assignment was reversed where, although the agency’s medical evaluation had not been completed, the 
agency was aware of the appellant’s medical history but did not adequately inform the referral site of his 
limitations).

 51   See Mitchell v. Barrios-Paoli, 687 NYS2d 319 (1st Dep’t 1999) (The court ordered that the Em-
ployability Notice and Assignment Information Summary be modified to include the PA recipient’s rights 
regarding how to contest a medically inappropriate work assignment.  The recipient should be advised 
to report and learn what the assignment is, utilize the workplace complaint procedure, and, if necessary, 
request a fair hearing, and that refusal to perform the assignment will not immediately threaten the receipt 
of benefits). 

 52   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, pp. 31.
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Advocacy tip: Programs and 
assignments for recipients with 
disabilities

Programs for disabled recipients, such as 
WeCARE in New York City, may benefit 
some recipients, but may put others at 
risk.  It is highly likely that many of  these 
disabled recipients will fail to comply 
with the threshold requirement to report 
and participate in the assessment process.  
Advocates may best assist their clients by 
ensuring: a) that those who are able to do 
so, comply with these rules; b) that those 
who are unable to do so are prepared to 
document their disabilities; and c) that the 
local agencies adhere to “escalating outreach” 
procedures designed to avoid sanctions, such 
as those prescribed in the WeCARE policy 
directive #05-07-ELI, see NYC Practice Note: 
Evaluation of  employability – WeCARE, at 
section (II)(C)(2)(c).  In addition, advocates 
can assist their clients by helping them to 
request appropriate accommodations, such 
as flexibility in scheduling appointments (for 
example, to avoid rush hours), help in filling 
out forms, and home visits.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1904&sdocID=2677&strdb=fairhearing&sfile=3897521z%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1655&sdocID=1491&strdb=fairhearing&sfile=3587481Y%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=2150&sdocID=3534&strdb=fairhearing&sfile=4177615j%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1977&sdocID=2914&strdb=fairhearing&sfile=3914371r%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1383&sdocID=1223&strdb=fairhearing&sfile=3095691M%2Epdf


 • If  the assignment is not part of  the person’s treatment plan then 
she is deemed to be engaged in work as long as she is complying 
with the treatment plan. 5�   

5. PEoPLE Who ArE PotEntIALLY EMPLoYABLE

If  the local district finds a person disabled and unable to work, but believes 
that she can potentially become employable, it can require her to provide 
additional medical documentation, be examined by its doctors, accept 
appropriate medical care, and enroll in appropriate rehabilitation or 
training. 54

The statute adds that the district’s authority to require instruction or 
training does not apply if  the person is “not available for employment by 
reason of  age, health or other disability.…” 55  This limitation, which is 
absent from the regulation, may afford some protection to recipients with 
disabilities.

The State policy manual also notes that a person in this category can be 
required to participate in treatment activities that may include “work-
like activities,” but only if  the treatment is  “prescribed by a health care 
professional.” 56  

6. AccoMModAtIonS For PEoPLE WIth dISABILItIES-
StAtE PoLIcY-thE AMErIcAnS WIth dISABILItIES Act

  a. the AdA

The Americans with Disabilities Act represents a broad federal effort to 
address and combat discrimination against people with disabilities.  57  The 

 53   SSL §335-b(5)(e)(i) states that “individuals in receipt of public assistance and who are work limited 
. . . shall be assigned to work activities . . . only if such assignment . . . is consistent with the individual’s 
treatment plan . . . .  In the event that such assignment is not part of the individual’s treatment plan, the 
individual shall be deemed to be engaged in work . . .if she is complying with the requirements of her 
treatment plan.”  This means that if individuals decline to perform work assignments that are not consistent 
with their treatment plans, they may raise as a defense against a sanction that they were fully engaged in a 
countable work activity.  However, in December 2006, HHS issued “Further Guidance on Work Verification 
Plans,” and suggested that this deeming of sufficient hours is not valid as applied to a particular popula-
tion, such as people with disabilities, p. 27, see http://66.28.37.71/ff/furtherguidelines.pdf. 

 54   SSL §131(7)(b); 18 NYCRR §385.2(e).  The precise wording in the regulation is that the person has the 
“potential to be restored to self-sufficiency through rehabilitation. …”  See Matter of J.R., FH #2853869Y, Os-
wego Co., 4/28/98 (A sanction was proper because the appellant failed to provide corroborating evidence 
of her reasons for not complying with medically necessary physical therapy appointments or of her efforts 
to quit smoking).

 55   SSL §131(7)(b). 

 56   Welfare-to-Work Employment Policy Manual, Section 1300.2, Part B, Department Policy, p. 2B-19.

 57   The ADA prohibition against discrimination on the basis of disability by state and local governments 
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Advocacy tip:  People found unable 
to work but potentially employable

As discussed here, people found unable to 
work but potentially employable may be 
required to engage in a range of  activities.  
Local agencies regularly call in recipients 
classified as unemployable with plans to 
give them assignments.  Advocates must 
make sure that the health and safety of  
these recipients are not endangered, that 
appropriate accommodations are made, that 
any assignments really qualify as “appropriate 
rehabilitation or training,” and that sanctions 
are not imposed against recipients who are 
unable to comply.   

http://66.28.37.71/ff/furtherguidelines.pdf


ADA, for example, seeks to ensure that people with disabilities are not 
discriminated against by government programs and services.  It therefore 
requires that:

 • people with disabilities must have an equal opportunity to 
participate in and benefit from government programs and services; 
and 

 • state and local governments must make reasonable modifications 
of  programs and policies so that people with disabilities have 
meaningful access, unless doing so would fundamentally change the 
program or cause undue hardship.

Note that the discussion here concerns only the accommodation of  
disabilities with regard to the welfare work rules.  The ADA and the 
mandate to afford reasonable modifications to people with disabilities 
apply to all aspects of  welfare program administration.  In March �006, 
OTDA issued an administrative directive setting forth State policy 
concerning district compliance with the ADA as well as services to be 
provided for people with limited English proficiency. 58  The directive is 
summarized in Appendix I. 

 b. State policy on accommodations for people with disabilities

In �004, the State outlined a series of  policies and procedures concerning 
the treatment of  people with disabilities.  They are set forth not in the 
regulations, but in the statement of  Department Policy in the Welfare-
to-Work Employment Policy Manual. 59  There are some flaws in these 
policy statements, most notably the fact that local agencies are encouraged 
but not required to utilize screening tools to identify clients likely to have 
disabilities.  On the other hand, they represent perhaps the State’s first 
significant instructions concerning the identification and accommodation 
of  people with disabilities in the work rules context.  

The State policy statement notes that the Federal welfare reform law 
required that the Americans With Disabilities Act (ADA) apply to 
all TANF programs.  In fact, the ADA applies to all state and local 
government programs, so in New York, both FA and SNA are clearly 
covered. 

is found at Title II, 42 USC §12131; 28 CFR Part 35.  For further discussion of the ADA from an advocate’s 
perspective, see Cary LaCheen’s excellent guide, “Using the Americans with Disabilities Act to Protect the 
Rights of Individuals with Disabilities in TANF Programs:  A Manual for Non-Litigation Advocacy,” (New 
York:  Welfare Law Center, 2004), available at http://www.welfarelaw.org/Upload/ADA2004_manual_full.
pdf.  

 58   06 ADM-05, “Providing Access to Temporary Assistance Programs for Persons with Disabilities 
and/or Limited English Proficiency,” dated 3/31/06.

 59   The policies summarized here can be found in the Welfare-to-Work Employment Policy Manual, 
Department Policy for §385.2, starting at p. 21.   Section II, Page �0
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disclaimer:  Please note that what follows is a summary of  State 
policy, and, in essence, the State’s analysis of  their obligations under the 
ADA.  We do not necessarily agree that every element of  this policy is in 
compliance with the requirements of  the ADA.

  i. Client notification

At orientation and assessment, the agency must provide written materials 
and verbally discuss the exemption rules, including:

   (a)that a disability will not bar a person from receiving
   welfare;

   (b)circumstances under which disclosure of  a disability is
   voluntary and those in which it is not;

   (c) that health-related information will be kept confidential;

   (d) kinds of  accommodations and services that may be
   available; and 

   (e) the different types of  barriers people may face. 

  ii. Identifying barriers - screening

As noted above, districts are encouraged but not required to “offer 
screening and have trained staff  administer validated screening tools to 
specifically identify client barriers to work.”  If  a barrier is identified, then 
the person should be referred to a “qualified professional” to evaluate the 
extent of  the barrier and how it might be accommodated.  The policy also 
states that, if  districts choose to use a screening tool, they are not required 
to notify individuals of  the results of  screening.  

Individuals cannot be required to disclose a disability and may choose 
to participate in work activities without accommodation.  Voluntary 
disclosure is discussed further in section (v) below. 

  iii. Reasonable accommodations

The local agency must assess individuals’ abilities and limitations 
and determine what types of  activities will be appropriate and what 
accommodations may be necessary.  Also, individuals with disabilities may 
need accommodations with appointments, such as minimal waiting time, 
or flexibility to avoid conflicts with medical appointments.
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Advocacy tip: Screening   

1.At the time of  publication of  this Guide, 
OTDA was in the process of  developing 
a screening tool that districts can use.  
Advocates may want to determine whether 
their district has adopted the tool and perhaps 
to urge them to do so. 

�.The failure to require districts to advise 
individuals of  the results of  their screening, 
or to advise individuals at least of  the right 
to see those results, may deprive them of  
information about their possible right to 
accommodations.  This seems unwise as 
policy and in violation of  the spirit if  not 
the letter of  the ADA.  As a matter of  
law, individuals have the right to see their 
screening results, but unless they are advised 
of  this fact, few are likely to avail themselves 
of  that right. 1

 1  The  right  to  access  to  this  information  is 
set  forth  in  the public assistance regulations, 
18 NYCRR §357.3(c), as well as the Freedom 
of Information Law, Public Officers Law §87.  
In addition, a general provision authorizing ac-
cess  to  health  evaluations  and  examinations 
may be found in the Public Health Law §18.  



  iv. Requests for accommodations – Grievances 

When a person requests an accommodation, the agency must record the 
request and the agency’s response in the case record.  If  the individual 
believes that she has not been adequately accommodated, she may file a 
grievance under the agency’s conciliation procedures (see Conciliation, section 
(VII)(C), below). 60

The conciliation must be resolved within �0 days of  the written request, 
and the agency must schedule at least one meeting with the individual, 
appropriate staff  and a “mediator.”  The agency must then provide the 
individual with its decision in writing.

If  the conciliation does not resolve the dispute, the individual may request 
a fair hearing.

The policy states that a person cannot be sanctioned for noncompliance 
during the grievance process, and if  the grievance claims that the worksite 
is not appropriately accommodating the person’s health limitations, then 
the person cannot be required to perform the disputed tasks until the 
conciliation process is complete.  However, assignments can be made 
during the subsequent fair hearing process.

   v. voluntary disclosure

OTDA notes that, under Federal policy, screening for disabilities must be 
voluntary, because individuals must not be forced to disclose a disability.  
On the other hand, districts must inquire about “health-related limitations” 
in order to make proper work assignments. 61

If  a person refuses to cooperate with efforts to identify disabilities, the 
agency is instructed to discuss the matter with the person, and advise 
her that, in that case, she may be given an assignment without any 
accommodation.  The person should then be asked to sign a waiver stating 
that she chooses to participate without accommodation.

Exception to voluntary disclosure:  Despite the usual rule that disclosure of  
disabilities must be voluntary, a person may be required to coooperate 
with efforts to identify disabilities if  she has claimed that she should be 
exempt from work requirements due to a disability (not really an exception 
since she is voluntarily disclosing her disability), or if  the person has 
demonstrated an inability to successfully participate in work activities.  It is 

 60   The conciliation procedures are described at 18 NYCRR §385.11(b).  

 61   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 23.
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Advocacy Tip: The ADA grievance 
process 

1.  The conciliation and fair hearing process 
may not actually afford an adequate grievance 
remedy as prescribed by the ADA.  For 
example, it is not clear that the range of  issues 
that can be raised in conciliation is as broad 
as the range of  issues that a person should be 
able to raise in an ADA grievance.  Advocates 
may wish to explore a challenge to this 
limited remedy (see also Conciliation, section 
(VII)(C), below).

�.  The ADA also requires government 
agencies with at least 50 employees to have an 
ADA coordinator who, among other things, 
should handle ADA grievances.  Different 
local districts in New York may already 
have an ADA coordinator and a grievance 
procedure that is preferable to the State-
prescribed process.  See, for example, the 
following NYC Practice Note.

NYC Practice Note: 
ADA procedures

HRA has established an ADA policy covering 
HRA operations in general, not just the work 
rules. 1 
The policy directive illustrates the types of  
accommodations that may be provided, 
including flexibility in the making and 
rescheduling appointments, assistance in 
gathering documents and in filling out forms, 
and home visits.  A grievance process is 
established, requiring the submission of  
a written complaint within 60 days of  the 
alleged violation.  An interesting additional 
feature of  the policy is a requirement that if  a 
client disagrees with a determination to deny 
or close her case, the worker must determine 
whether the case action was related to the 
individual’s disability and, if  so, make an 
effort to resolve the matter.   

 1   HRA Policy Directive #03-13-ELI, dated 
March 7, 2003.



unclear whether the exception comports with ADA requirements. 6�  

   vi. disability review

The disability evaluation process is discussed in Disability Rules, section 
(II)(C), above.  It is only noted here that OTDA reminds the districts in 
its ADA policy statement that a review of  health-related factors should be 
undertaken “whenever the individual alleges an impairment or the agency 
has reason to believe one exists.” 6�  As an example, it notes that the 
agency may suspect a “hidden disability after repeated job losses or work 
activity failures.” 

 7. WorK ASSIGnMEntS For PEoPLE dIrEctEd 
to APPLY For SSI
 
Local districts sometimes assign individuals to work activities even when 
those individuals have a pending application for SSI based upon a claim of  
disability.  This may occur even in cases where it was the local agency that 
required the person to pursue the SSI application.

A recent State policy directive makes clear that local districts must not 
give work assignments and must at least temporarily exempt those 
individuals that the agency has referred to SSI. 64  Although this rule 
does not apply when the individual is pursuing SSI on her own initiative, 
the directive instructs local districts to evaluate such individuals.  If  the 
district determines that it would have required the person to apply for SSI 
had she not been already applying on her own, then the person must also 
be exempt from assignment.  Finally, if  the SSI application is denied, but 
the district requires the person to pursue an appeal of  the denial, then the 
exemption must remain in effect.

These rules are significant because a Federal appeals court has declared 
that the Social Security Administration, when ruling on an SSI disability 
application, may be able to use the person’s participation in welfare 

 62   The requirement that disclosure be voluntary is emphasized in a Policy Guidance written by the 
HHS Office of Civil Rights, “Prohibition Against Discrimination on the Basis of Disability in the Administra-
tion of TANF,” dated January 19, 2001, available at www.hhs.gov/ocr/prohibition.html. 

 63   Welfare-to-Work Employment Policy Manual, Department Policy for §385.2, p. 25.

 64   06 ADM-06, “Coordination of Temporary Assistance Employment and Eligibility Requirements for In-
dividuals Who Are Required to Apply for SSI,” dated May 16, 2006.  Matter of Anonymous, FH #3931008L, 
Albany Co., 10/28/03 (A recipient who is required to apply for SSI as a condition for public assistance 
eligibility must be exempted from the work rules, citing 93 INF-4), similar in Matter of R.B., FH #311553M, 
Franklin Co., 5/4/99);  also W.B., FH #3931008L, Albany Co., 10/28/03.  
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work programs as evidence that she is not disabled. 65  People in this 
situation may be endangering their health by struggling to comply with 
the assignment in order to avoid a welfare sanction, and at the same time 
jeopardizing their SSI application by appearing to be able to engage in a 
work activity. 

d. SPEcIAL PoPuLAtIonS

This section addresses the relationship between the welfare work 
requirements and certain population groups for whom there are special 
rules or who might have unique problems in negotiating the work rules 
system.  This discussion is located in this section of  the Guide because 
many of  the issues confronting these “special populations” relate to 
whether and to what extent individuals are employable.

1. PEoPLE Who ArE hoMELESS 66

As of  early �007, following a brief  period of  decline in homelessness, the 
number of  homeless men, women and children in New York City reached 
new records with an average of  more than �5,000 people spending nights 
in homeless shelters or welfare hotels, with many more sleeping without 
even that protection. 67  

State policy governing the extent to which homeless individuals who 
receive welfare are subject to the work rules has evolved slowly over the 
past twenty years.  In New York City, prior to 1994, people who were 
homeless, whether actually living on the street or in a shelter, were, as a 
matter of  practice, generally exempted from the work rules.  

But in 1994, the state adopted a revised policy in an Administrative 
Directive:  

“Homelessness, in and of  itself, is not a ground for an 
employability exemption for PA purposes.  A homeless person is 
subject to the same kind of  employability determination as any 
other recipient…” 68

 65   Melville v. Apfel, 198 F3d 45 (2nd Cir. 1999).

 66   This Guide looks at homelessness only with regard to the public assistance work rules.  For a 
broader perspective, advocates may wish to contact the Coalition for the Homeless, the Urban Justice 
Center (NYC), or the Legal Aid Society’s Homeless Rights Project, which publishes “Advocacy for Home-
less Families.”

 67   See “State of the Homeless:  2006 Report,” published by the Coalition for the Homeless, posted at 
http://www.coalitionforthehomeless.org/advocacy/research.html.   See also the Coalition’s “Basic Facts 
About New York City Homelessness,” at www.coalitionforthehomeless.org/advocacy/research.html#basic_
facts.

 68   94 ADM-20, page 39; the policy was reiterated in 1996, in 96 ADM-20, p. 11.
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Advocacy Tips: People who are 
homeless and work requirements

1. Work assignments to homeless 
people: Homeless advocates report that 
residents in homeless shelters often perceive 
their shelter work assignments as a sort 
of  privilege that can result in preferential 
treatment.  Accordingly, it is not uncommon 
for a homeless individual to be reluctant to 
challenge the legality of  a particular work 
assignment.  It is important that advocates pay 
close attention to the wishes of  their client, 
but also that they try to protect clients against 
potentially abusive practices.

2. Keeping current: Advocates who 
work with homeless clients will need to keep 
current on this very fluid situation.  New 
developments in both the litigation and in 
policy are likely.  It would be advisable to 
contact counsel in the court cases or other 
homeless rights groups for the latest status 
reports. 1

 1   The following are advocacy groups that 
work on legal rights of the homeless.  In each 
case, the web address contains the name of 
the organization:  http://www.coalitionforth-
ehomeless.org,  http://www.urbanjustice.org, 
http://www.partnershipforthehomeless.org.  

Advocacy Tip: Special populations–
Evaluation of employability

There are specific tips throughout this section, 
but note that all of  the groups discussed here 
are particularly vulnerable, may have great 
difficulty in complying with the work rules 
and therefore are at significant risk of  being 
penalized.  Since many members of  these 
groups have various types of  disabilities, we 
should be especially careful that evaluations of  
employability are properly conducted.  

One of  the most effective ways to avert 
crises before they arise will be to ensure that 
disabilities are taken properly into account 
in determining employability, and that, in 
appropriate cases, disabled recipients are 
either exempted from the work rules or that 
their  limitations are accurately noted.  
 
The advocate’s task is to ensure that that any 
assignment accommodate these disabilities, 
and that possible good cause defenses to 
threatened sanctions be fully explored.

http://www.coalitionforthehomeless.org/advocacy/research.html
http://www.coalitionforthehomeless.org/advocacy/basic_facts
http://www.coalitionforthehomeless.org
http://www.coalitionforthehomeless.org
http://www.urbanjustice.org
http://www.partnershipforthehomeless.org


Thus, homeless welfare applicants and recipients are subject to the same 
employability determination that other individuals receive.  The same 
Administrative Directive does, however, require that the local agencies take 
into consideration the additional hardships caused by homelessness:

“…Although homelessness does not automatically exempt a 
person from the usual employment requirements, homelessness 
does cause a disruption in ordinary daily activities.  For this reason, 
each homeless person’s situation must be evaluated carefully to 
determine if  other factors exist which would exempt the homeless 
person from the usual requirements…”  

In 1995, State OTDA revised the regulations governing “temporary 
housing assistance for homeless persons” (THA). 69  They now provide, 
among other things, that compliance with the public assistance work 
rules is a condition of  shelter eligibility.  In other words, state regulations 
currently permit localities to either sanction or remove shelter residents 
who do not comply with the work rules.  

See NYC Practice Note: People who are homeless, on the following page.

2. PEoPLE WIth SuBStAncE ABuSE ProBLEMS  

Under New York welfare law, districts will evaluate individuals for alcohol 
and substance abuse problems primarily in order to determine whether 
these problems pose a barrier to employment. 70  To identify such 
problems, State law requires the districts to follow a multi-step procedure.
 

 a. Procedure for establishing substance abuse problems

 69   18 NYCRR §352.35(c) and (e).  This regulation covers shelters for both families and single adults.  
The regulations governing shelters for families were similarly amended, see 18 NYCRR §900.8(a)(3). 
Advocates have been unsuccessful in challenging these revisions and the policy of removing homeless 
individuals from shelters for failing to comply with work requirements.  Advocates for homeless families 
challenged the validity of the revisions on the ground that they violated the decision in Consentino v. Pe-
rales, which barred the City from removing children from their families solely due to their homeless status.  
But Justice Freedman found that the regulations were a legal exercise of state authority, and the Appellate 
Division agreed, 252 A.D.2d 461 (1st Dep’t 1998).  See also Matter of D.J., FH #3240430N, Suffolk Co., 
2/29/00 (A PA reduction and the discontinuance of Temporary Housing Assistance for family residing in 
homeless shelter was affirmed for noncompliance with work rules without good cause); Matter of T.D., FH 
#3232306H, Suffolk Co., 1/11/00, (The denial of temporary housing was correct because the appellant was 
being sanctioned for noncompliance with the work rules).

 70   SSL §132(4)(c); 18 NYCRR §351.2(i)(1)(iii).
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Advocacy tip: Mandated to 
participate in substance abuse 
treatment  

1. The rule: As stated above, the law 
provides that only individuals who are found 
unable to work “by reason of  their need for 
treatment” will be mandated to participate 
in treatment. 1  This is reaffirmed in a 1997 
Administrative Directive from OTDA, which 
notes that “treatment is no longer required as 
a condition of  eligibility unless the individual 
is determined unable to work . . .  .” �  It does 
not, therefore, appear to be legal for HRA to 
assign people to treatment (which means they 
are currently unemployable) and concurrently 
to workfare (which can only be assigned to 
employable adults). �  

*continued on page 27

 1  SSL §132(4)(c); 18 NYCRR §351.2(i)(1)(iii); 
18 NYCRR §385.2(d)(12).

 2   97 ADM-23 (October 30, 1997).  How-
ever, at least one questionable FH decision 
states that when a person’s own evidence 
documents the need for treatment, the 
agency can mandate such treatment without 
even evaluating for employability, Matter of 
Anonymous, FH #2879394Z, Chemung Co. 
10/22/98.

 3   See, for example, Matter of E.M., FH 
#3781458R, Nassau Co., 12/4/02 (Appellant 
could not be sanctioned for failing to cooper-
ate with treatment where he had been found 
employable); Matter of R.B., FH #3882697M, 
Nassau Co., 8/29/03 (Appellant could not be 
sanctioned for failing to comply with treat-
ment because his disability was not the result 

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1294&sdocID=1135&strdb=fairhearing&sfile=2879394Z%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1952&sdocID=2811&strdb=fairhearing&sfile=3781458r%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1973&sdocID=2917&strdb=fairhearing&sfile=3882697m%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=2600&sdocID=4599&strdb=fairhearing&sfile=3232306h%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=2599&sdocID=4600&strdb=fairhearing&sfile=3240430n%2Epdf


NYC Practice Note: People who are homeless
[Regular text resumes on next page]

1. Sanctions: In practice, HRA will impose benefits sanctions for noncompliance with the work rules by shelter residents, but appears to have 
an unofficial policy of not attempting to remove them from City shelters.

2. Families v. singles in homeless shelters: Today the City divides the homeless population into two primary groups, families and 
single adults.  Each of these groups is subject to different policies, resides in different locations, and receives different amounts of public assistance.  
The following is a brief discussion of the City’s policies as they relate to the work rules.

a Homeless families

On January 17, �00�, the parties to the litigation in McCain v. Giuliani signed a comprehensive agreement that clarified the rules governing homeless 
families with dependent children.  In addition, the McCain agreement established the New York City Family Homelessness Special Master Panel 
(SPM) to monitor the City’s treatment of homeless families.  During the negotiations of this settlement, the City represented that it was not HRA’s 
policy to remove homeless families merely for violating the work rules.  Homeless families, however, are still subject to regular work rule sanctions.  
See Sanctions, section (VII), below. 

Although the City has the right to assign work-activity hours for adults in family shelters based on what the individual’s entire grant would be if 
he were not residing in a shelter (since work hours are based on the family’s grant amount), the City rarely if ever exercises this option.  Rather, 
advocates report that each shelter creates work plans unique to the shelter.   

b. Homeless singles

Shortly after the parties signed the McCain agreement, the Appellate Division, First Department, handed down a decision in Callahan v. Carey, 1 the 
case that addresses the needs of homeless single adults.  Similar to its decision in McCain, � the Appellate Division gave the city broad discretion to, 
among other things, remove single adults from homeless shelters for failing to comply with the work rules.  Notwithstanding this broad discretion, 
in practice the City does not currently remove single adults from shelters for noncompliance with the work rules. A homeless single, however, who 
violates the work rules is still subject to regular work rule sanctions.  See Sanctions, section (VII), below. 

The City does not provide homeless singles with a full cash grant for a household of  one while they reside in a shelter.  Rather, the City provides 
homeless single adults living in a City shelter with a small cash grant and considers the remainder of  the welfare grant to be provided in-kind.  
As with homeless families, work rule regulations permit the City to calculate a single adult’s work activity hours based on his standard of  need as if  
he were receiving the maximum welfare grant for one person.  The City, however, rarely if  ever exercises this option.  Instead, each homeless shelter 

has a slightly different work policy, often permitting a resident to treat duties around the shelter as countable work hours. 

 1   Advocates for homeless adults challenged the revision of 18 NYCRR §352.35 on the ground that it violated a 1981 consent decree in Callahan v. Carey, 
Index No. 42582/79.  As in McCain, the appellate court found that the Callahan Consent Decree – which guaranteed single men the right to shelter – did not 
preclude the City’s making compliance with the work requirements a condition of eligibility to reside in a homeless shelter, Callahan v. Carey, 62 N.Y.S.2d 349 (1st 
Dep’t 2003).  Callahan covers shelters for homeless men, and is combined with Eldredge v. Koch, Index No. 41494/82, which addressed homeless women.  An 
excellent review of right-to-shelter litigation in New York City can be found at the website of the Coalition for the Homeless, http://www.coalitionforthehomeless.
org/advocacy/litigation.html. 

 2   McCain v. Giuliani, 252 A.D.2d 461 (1st Dep’t 1998).
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Step One: Local districts periodically screen all heads of  household and 
adult applicants or recipients for alcohol or substance abuse.  Districts use 
a State-prescribed “standardized screening instrument” developed by the 
Office of  Alcoholism and Substance Abuse Services (OASAS) for this 
purpose.  71

In �001, the State revised this preliminary screening process, which now 
requires interviewers to read aloud ten substance abuse-related questions 
to the individuals being screened. 7�  The screener then records a “yes” or 
“no” answer.  In addition, the Directive encourages the screener to engage 
the person in a dialogue by asking follow-up questions to gather more 
detailed information about his substance use. This new procedure also 
permits screeners to record their independent observations of  the subject’s 
behavior and to make a determination on that basis as well. 7�

Step Two: If  this preliminary screening process indicates that there is an 
alcohol or substance abuse problem, local districts direct the subject to a 
Certified Alcoholism and Substance Abuse Counselor, or CASAC, for a 
more formal assessment.  74

If  the formal assessment reflects no substance abuse problem or one 
that does not interfere with employability, the individual either resumes 
the regular application process or, as a recipient, is subject to the regular 
work requirements.  If, however, the assessment indicates that, as a result 
of  a substance abuse problem and the need for treatment the person is 
unable to work, then the individual must be mandated to participate in 
treatment. 75   

Step Three:  A person mandated to participate in treatment may be referred 
for outpatient care, or, in the most serious cases, for residential care.  
The treatment programs must be licensed or certified by OASAS or 
operated by the United States Office of  Veteran Affairs and Services and 
determined by the local district to meet the rehabilitation needs of  the 
individual. 76

 71   SSL §132(4)(a); 18 NYCRR §351.2(i)(1)(i). 

 72   See 01 ADM-10 (August 20, 2001), which revises and supplements the State’s former substance 
abuse policy set forth in 97 ADM-23 (October 30, 1997), p. 43.

 73   The new screening instrument is attached to 01 ADM-10 (“Revised Alcohol and Drug Abuse Screen-
ing and Referral Form”).

 74   SSL §132(4)(b); 18 NYCRR §351.2(i)(l)(ii).

 75   Matter of Anonymous, FH #4280291L, Monroe Co., 6/10/05 (The appellant had the right to reapply 
for assistance at the conclusion of a 45-day sanction for non-compliance with treatment.  He was also 
entitled to a new evaluation of employability where it appeared that he had extensive medical problems 
independent of substance abuse issues.)

 76   SSL §132(4)(c); 18 NYCRR §351.2(i)(1)(iv).
Section II, Page �7

*continued from page 25

2. Two ways districts might be 
evading the rule: 
(1) A local district may argue that they are 
not finding the person unemployable, but 
rather employable with limitations.  They then 
provide an assessment that indicates the need 
for treatment and create an employability 
plan that includes treatment as well as 
work assignments (see the assessment and 
employability sections, below).  This seems to 
violate the intent of  the statute – advocates 
might wish to explore a possible challenge 
to such concurrent assignments of  work and 
treatment. 4

(2)  It is possible that individuals may be 
lawfully assigned to training or rehabilitation 
activities if  a local district finds that they are 
unemployable, but have the potential to be 
restored to employability (see Disability rules 
- People who are potentially employable, 
section (II)(C)(5), above. 5) In this situation, 
it may be appropriate to argue that workfare 
is not a valid assignment, since it does not 
qualify as either rehabilitation or training.

of his drug or alcohol problem). 

 4   See Matter of Anonymous, FH 
#2795788N, Genesee Co. 2/17/98 (Appel-
lant’s sanction, for failing to comply with 
rehabilitation, was incorrect when the agency 
simultaneously found the appellant to be 
employable).

 5   18 NYCRR §385.2(e).

http://onlineresources.wnylc.net/getdoc.asp?scaseid=2250&sdocID=3733&strdb=fairhearing&sfile=4280291l%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1245&sdocID=1086&strdb=fairhearing&sfile=2795788N%2Epdf


 b. Able to Work, With Limitations

As noted under Disability rules – Assignments for people with work limitations, 
section (II)(C)(4), above, if  a person is able to work but has limitations, any 
assignment must accommodate the person’s disabilities, and must not 
interfere with a treatment plan.  Thus, if  a person is found employable 
with limitations but is participating in drug or alcohol treatment, no 
assignment can be given that would interfere with the treatment plan. 77   

  
 c. Sanctions

  i. The penalty for non-cooperation

Cooperation with the screening and assessment processes described above 
is a condition of  eligibility.  If  a local district finds that individuals have 
failed to participate in either the screening or assessment, they are ineligible 
for public assistance.  The remaining household members may receive 
assistance only in the SNA-Non-Cash category. 78  

People who fail to comply with any other treatment requirements without 
good cause 79 are subject to sanction, and will be disqualified from 
receiving benefits as follows:

 • For the first failure to participate, until “the failure ceases” or 45 
days, whichever is longer;

 • For the second failure to participate, until “the failure ceases” or                        
 1�0 days, whichever is longer;

 • For the third and subsequent failures to participate, until “the 
failure ceases” or 180 days, whichever is longer. 80

  ii. Drug treatment sanctions and Medicaid

Although State law provides that noncompliance with treatment will result 
in a disqualification from both public assistance and Medicaid, under 
current State practice, it appears that Medicaid benefits are generally not 
terminated. 

 77   SSL §335-b(5)(e); 18 NYCRR §385.2(c)(13).  See Matter of C.D., FH #3275666Q, NYC, 4/19/00 (In 
accord with HRA Policy Directive #98-35, the hearing officer directed the agency to subtract the number of 
hours in drug rehabilitation program from her WEP assignment hours, even though the WEP assignment did 
not interfere with the treatment program.  This aspect of the decision may only be of value in NYC and only 
while this particular directive remains in effect).

 78   SSL §132(4)(d); 18 NYCRR §351.2(i)(1)(vi).

 79   Good cause is defined as verified unforeseen circumstances beyond the person’s control or an 
agreement that alternative treatment is needed, 18 NYCRR §351.2(i)(2)(iv).

 80   SSL §132(4)(f); 18 NYCRR §351.2(i)(2)(iii). 

NYC Practice Note: 
Substance abuse and WeCARE

In New York City, it appears that the 
evaluation for substance abuse now occurs 
within the WeCARE system (see NYC 
Practice Note:  Evaluation of employability 
– WeCARE. at section (II)(C)(2), above).  In 
accord with Policy Directive #05-07-ELI, 
the initial screening, Step One, above, will 
generally be performed at the individual’s 
Job Center.  But, if there appears to be a 
substance abuse problem, the person will be 
referred to a CASAC (Certified Alcohol and 
Substance Abuse Counselor) at a WeCARE 
medical site.  A person already within the 
WeCARE system for assessment or services 
may also be referred to a CASAC if there 
appears to be a substance abuse problem.

If the person is already receiving services 
within the WeCARE system, the CASAC can 
make one of the following determinations, 
namely, that the person:

•does not require substance abuse treatment; 

•requires treatment that can be undertaken in
conjunction with other activities; 

•should be exempt from work requirements 
while undergoing treatment as his sole 
activity, or as part of a “Wellness Plan;” or 

•requires residential treatment.

In addition, HRA has issued “Program 
Standards For Moving Individuals With 
Substance Abuse Disorders From Welfare 
to Work,” dated July 2003 Revised (formerly 
the “Clinical Practice Guidelines…”), and 
does not refer clients to treatment providers 
that do not adhere to the City’s guidelines.  
This practice may in effect result in HRA 
dictating the course of treatment, despite the 
legal requirement that whether a person is 
complying with treatment is supposed to be 
determined “solely by using the guidelines and 
rules of the rehabilitation program…” 1

 1  SSL §132(4)(f); 18 NYCRR 
§351.2(i)(2)(iii). 
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  iii. Benefits to the remaining household members

When an adult member of  an FA household is subject to the sanctions 
listed above, the remaining household members should continue to receive 
their pro rata share of  the welfare grant as SNA. 81  

3. PEoPLE LIvInG WIth hIv/AIdS  

There is no automatic exemption from the welfare work rules based on 
the fact that a person is living with HIV/AIDS. 8�  However, under state 
law, people who are HIV+ must be classified as either work-limited or 
unable to work.  This is not explicitly stated in the law, but derives from a 
combination of  provisions.  

First, the Social Services Law provides that people who qualify for a 
“special needs plan,” or SNP, must be found work-limited or unable to 
work. 8�  Special needs plans were created under the Medicaid law to 
provide more comprehensive health services for two designated groups, 
people who are HIV+ and certain people with mental disabilities. 84  
Finally, the Public Health Law specifies that Medicaid-eligible persons 
who are HIV+ are automatically SNP eligible. 85  In short, people who are 
HIV+ are SNP eligible and therefore, for public assistance purposes, must 
be found work limited or unable to work.   

In addition, local districts may not sanction people with HIV/AIDS for 
failing to comply with a work requirement if  the failure to comply relates 
to their health status. 86  Remember that since many people with HIV/
AIDS will be classified as work-limited, if  they have a treatment plan 
the local district cannot give them any assignment that would interfere 
with that plan, see Disability Program, Accommodation of  People With Work 
Limitations, section (II)(C)(4), above.

 81   18 NYCRR §351.2(i)(2)(iii). 

 82   See Matter of D.B., FH #3800097L, Suffolk Co., 1/23/03 (Appellant failed to demonstrate a  
present inability to work despite being diagnosed as HIV+).

 

 83   SSL §332-b(1)(b); 18 NYCRR §385.2(d)(11). 

 84   SSL §364-j.

 85   The law governing HIV eligibility for a special needs plan is covered in the Public Health Law §4403-
c(9); 10 NYCRR §98-1.2(i).

 86   SSL §342(5).  This section appears to add little in the way of protection since illness is already a valid 
defense against a threatened sanction.

Advocacy Tip: Additional health 
problems

Advocates have reported that, in many 
instances, once an individual has been referred 
to a CASAC, (see Step Two above), there 
has been no further investigation of  other 
possible health problems.  Advocates should 
make sure that all mental and physical health 
issues are adequately explored.

Advocacy Tip: Assigning people with 
HIV/AIDS

As a practical matter, local districts appear 
to not be assigning people to work activities 
if  they have AIDS or symptomatic HIV.  
This is true in NYC; the practice may vary 
around the State.  However, districts are 
assigning recipients who are HIV+ but not 
symptomatic.  The fact that people who are 
HIV+ must automatically be found work 
limited or unable to work may prove valuable 
in persuading the local agency to carefully 
assess the need for accommodations, and 
in defending against sanctions if  those 
accommodations are not provided. 

NYC Practice Note: 
Reorganization of AIDS services

Currently, HRA provides specialized intake, 
needs assessments, and benefits and services 
for people who have AIDS or symptomatic 
HIV through the HIV/AIDS Services 
Administration (HASA), an agency within 
HRA.  HASA was formerly known as the 
Division of  AIDS Services (DAS) and then 
the Division of  AIDS Services and Income 
Support (DASIS). 1

People who have AIDS or symptomatic HIV 
have the option of  being served through 
the WeCARE program or within HASA. �  
Wherever their case is maintained, they are 
technically subject to the work requirements 
in accord with their functional capacity, but as 
noted above, it appears that they are unlikely 
to be assigned, particularly if  their case is 
transferred to HASA.  Indeed, advocates 
indicate that HASA essentially assumes that its 
clients are work exempt, though it is not clear 
that this is set forth in any formal policy or 
procedure.

 1   NYC Admin. Code §§21-126, 21-127, 
21-128; Local Law 49 at HIV-1.

 2  The policy is set forth briefly in HRA’s 
WeCARE Policy Directive #05-07-ELI.
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4. PEoPLE WIth MEntAL And PhYSIcAL dISABILItIES

People with mental disabilities are not automatically exempt from the work 
requirements.  But, as in the HIV/AIDS category, State law mandates 
that people with mental disabilities who qualify for a “special needs plan” 
are automatically considered disabled and either work-limited or unable 
to work. 87  But mental health SNPs were never put into place.  Under 
current Medicaid law, people with certain mental disabilities, based on their 
diagnosis or need for treatment, have been exempt from the mainstream 
Medicaid Managed Care program.  This is the population that would have 
had the option of  enrolling in the mental health SNPs.  More recently, 
the Department of  Health has developed a modified mandatory Medicaid 
Managed Care program for the seriously and persistently mentally ill 
(SPMI) population. 88  It seems reasonable to argue that this group, who, 
by definition, need frequent mental health treatment, should be entitled to 
an automatic finding of  work limited or unable to work.  

In any event, individuals classified as work-limited, must not be assigned to 
work activities that would interfere with their treatment plan, if  they have 
one, see Disability Program, Assignments for people with work limitations, section 
(II)(C)(4) .

Local districts routinely assign people with mental and physical disabilities 
to work activities.  But people with disabilities do have the protection of  
various state and federal laws, see Accommodations for people with disabilities, 
section (II)(C)(6), above.

5. vIctIMS oF doMEStIc vIoLEncE  

In 1998, New York State implemented the section of  the federal welfare 
reform law known as the Wellstone-Murray Family Violence Option, 89 
which addressed the safety needs of  victims of  domestic violence and 
their families. 90  Under this option, local districts must offer certain 
victims of  domestic violence temporary waivers of  public assistance 
requirements, including work activities.  In New York, local districts should 

 87   SSL §332-b(1)(b).  See SSL §364-j for the law on special needs plans and Section (II)(D)(3) above for 
further discussion of SNPs in the public assistance context.

 88   See, for example, the Operational Protocol for the Partnership Plan, issued by the State Department 
of Health, Office of Managed Care, Chapter 9, http://www.health.state.ny.us/health_care/managed_care/
partner/operatio/toc.htm. 

 89   42 USC §402; 45 CFR §260.50.

 90   See 03 ADM-2, “Desk Reference for Domestic Violence Screening Under FVO;” see also 99 ADM-
8, “Domestic Violence Final TANF Regulations FVO” and 98 ADM-3, “Domestic Violence FVO under the 
Welfare Reform Act of 1997.”

Advocacy Tips: People with mental 
and physical disabilities

1. VESID:  VESID, or Vocational and 
Educational Services for Individuals with 
Disabilities, is a state program that provides 
rehabilitation services to enable people with 
disabilities to improve their employability. 1  
Advocates have reported cases in which 
clients have been accepted into the VESID 
program, but the local district has nevertheless 
assigned them to conflicting work activities.  
As part of  their VESID program these 
individuals have an individualized plan of  
employment (IPE). Since VESID clients are 
likely to be classified as work-limited by the 
local district, an argument can be made that 
their IPE is their treatment plan, and that no 
conflicting assignments can be made. �

Is VESID voluntary?  Under VESID’s own 
general policies, participation is voluntary.  
This may present a confusing situation if  
a client is mandated by the welfare agency 
to participate in a VESID program, but is 
then told by VESID that participation is not 
mandatory.  The agency’s failure to clarify 
the situation should bar it from imposing a 
sanction for alleged noncompliance. �

Advocates with clients in the VESID Program 
who are called in for an assignment by a local 
district should first ask the client’s VESID 
counselor for a letter that both explains the 
program and the client’s disabilities and that 
asks for an exemption from any additional 
work assignment.  

If  this effort does not succeed, the argument 
can also be made that the client should be 
treated as employable with limitations with 
the Individualized Plan of  Employment (IPE) 
serving as his treatment plan.  In this situation, 
at the very least, no assignment can be made 

 1   The VESID program is established in 
the State Education Law, Article 21, which is 
known as the “Vocational Rehabilitation Act;” 
see also, 8 NYCRR Part 247.  The program 
is authorized under federal law, “Vocational 
Rehabilitation and Other Rehabilitation Ser-
vices,” 29 USC §701 et seq.

 2   But see Matter of P.C., FH #3158571Q, 
NYC, 11/2/99 (Although not clearly necessary 
for the ultimate ruling, the decision states that 
acceptance into the VESID program is not 
a basis for exemption from the welfare work 
programs). 

 3   See Matter of CC, FH #3611363P, 
Monroe Co. 2/15/02 (The appellant was sent 
to VESID by the agency, but could not be 
sanctioned for noncompliance when VESID 
told him that participation was voluntary). 
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grant a waiver of  a public assistance requirement whenever compliance 
with such requirement would place the victim and/or the victim’s children 
at greater risk of  harm or make it more difficult for them to escape from 
abuse in the future. 91 

State law requires local districts to adopt the following procedure to 
identify and assess victims of  domestic violence and, when appropriate, to 
refer individuals to domestic violence-related services: 9�

 a. the basic process

Step One: Local districts must notify all individuals at application and during 
recertification, of  procedures for securing protection from domestic 
violence and of  the availability of  domestic violence-related services. This 
notice must inform the applicant or recipient that: 

 (1) the local district will periodically inquire regarding the existence 
of  domestic violence, 

 (2) responses to these inquiries are voluntary and confidential,   
  except that  

 (3) local districts will report evidence of  child neglect or abuse to 
child protective services. 9� 

Step Two:  Local districts must inquire about domestic violence using a 
“universal screening form.”  An individual may request this screening at 
any time and any individual who self-identifies as a victim of  domestic 
violence must be given the opportunity to be screened. 94

Step Three:  When the preliminary screening process described in Step Two 
indicates the presence of  domestic violence, local districts must refer the 
individual to a domestic violence liaison (DVL), a worker who has been 
specially trained to assess allegations of  domestic violence. 95   The DVL 
determines the credibility of  the claim. 96

 91   SSL §349-a(5); 18 NYCRR §351.2(l)(7).

 92   SSL §349-a.  The process is set forth in 18 NYCRR §351.2(l).

 93   SSL §349-a(1); 18 NYCRR §351.2(l)(2)(c).

 94   SSL §349-a(2); 18 NYCRR §351.2(l)(4)(iii).

 95   SSL §349-a(3); 18 NYCRR §351.2(l)(4)(iv).

 96   SSL §349-a(4); 18 NYCRR §351.2(l)(5).
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that conflicts with the VESID Program.  
Preferably, the VESID Program should be 
considered his full work activity.   

2. The ADA:  Title II of  the Americans 
With Disabilities Acts requires both the State 
and the local districts to accommodate an 
individual’s disabilities in a meaningful way 
as they navigate the welfare system.  So, in 
addition to using fair hearings to challenge 
a failure to make such an accommodation, 
advocates should also consider filing a 
grievance based on the ADA .  For a more 
thorough discussion, see Accommodations 
for people with disabilities, section (II)(C)(6), 
above.

center each in Manhattan, the Bronx, and 
Brooklyn (Hamilton, Fordham, and Linden).  
ADVENT has no impact on DVLs, who 
continue to perform their usual duties. 

In New York City, while most public 
assistance recipients must perform �5 hours 
of  work-related activity per week, ADVENT 
participants are only required to do �1 hours 
over 3 days a week.  The other two days (14 
hours) of  the work week can be devoted 
to domestic violence-related activities.  If  
a recipient misses a work activity while in 
ADVENT, she may be sanctioned.  If  she 
misses a domestic violence activity, she 
cannot be sanctioned.  Instead, her work 
hours will increase to 35 hours (5 days) per 
week.



Step Four: If  the DVL determines that an allegation of  domestic violence is 
credible, he or she must: 

 (1) inform the applicant or recipient of  domestic violence-related 
services that are available on a voluntary basis; 97 

 (2) assess to what extent the domestic violence is a barrier to 
compliance with public assistance program requirements or 
employment; 

 (3) assess the need for temporary waivers of  such program   
  requirements; 

 (4)recommend or grant any necessary waivers; and 

 (5)develop an appropriate services plan to move the individual 
toward self-sufficiency. 98

 b. Waivers

Waivers are temporary suspensions of  mandatory public assistance 
activities.  Among the obligations that can be waived are the work 
requirements, child support and paternity cooperation requirements, and 
substance abuse screening and referral requirements.  The test for granting 
a waiver is whether not granting the waiver would make it more difficult 
for the person or her child to escape a domestic violence situation or 
expose them to further risk. 99    

No documentation is required in order to receive a waiver.  A sworn 
statement from the victim is sufficient.  If  available, however, the victim 
should submit orders of  protection, evidence that she is residing at a 
shelter, police reports, hospital records, pictures of  injuries, or letters 
from her attorney, social worker, domestic violence counselor, the district 
attorney, friends, or family. 100 

The initial waiver must be for a period of  at least four months, but is 
subject to on-going review. Waivers do not affect the amount of  the grant 
or the budgeting of  income for applicants or recipients.  

 97   SSL §131-u.

 98   SSL §349-a(5); 18 NYCRR §351.2(l)(6); 03 ADM-5 and 99 ADM-8..

 99   SSL §349-a(6); 18 NYCRR §351.2(l)(7).

 100   Matter of NM, FH #4208351L, Suffolk Co., 2/24/05 (A sanction was upheld where no evidence was 
submitted indicating that domestic abuse had occurred on or before the day the appellant was to begin her 
SWEP assignment or that an order protection had been obtained against her child’s father).
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Advocacy tips: Domestic violence 
and work rules exemptions

1. Work exemptions: Individuals seeking 
an exemption from the work rules or any 
other public assistance program requirement 
must demonstrate a clear relationship between 
incidents of  domestic violence and the 
inability to comply with a particular program 
requirement.  Advocates can assist their 
clients in establishing that connection by 
preparing the client for the DVL interview, 
writing a letter to the DVL, and calling the 
DVL to explain the need for a waiver.  Some 
of  the points that might be considered are: 
a) Will a perpetrator be more likely to know 
where the client or the client’s children are 
because of  a work assignment? b) Is there a 
danger that the State might try to separate a 
victim of  domestic violence from her children 
because a spouse is the batterer? c) Should 
the client be housed in a domestic violence 
shelter?; or d) Is the client so traumatized 
as to be unable to comply with program 
requirements?

2. Advocacy on waivers: While an 
individual denied a waiver has a right to a 
fair hearing, often decisions by DVLs can be 
reversed if  advocates call or fax the DVL and 
her supervisor.   

3. Partial waivers: Instead of  granting 
an individual a complete exemption from 
work activities, local districts often grant 
partial work waivers which mean that they 
merely change the location of  a work 
assignment.  Advocates should challenge this 
practice when such a change is not adequate 
protection against further violence, ideally 
with evidence, such as a letter from a social 
service provider familiar with the situation.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=2216&sdocID=3634&strdb=fairhearing&sfile=4208351l1%2Epdf


Local districts can also waive the five-year time limit on cash assistance 
under the FA program if  individuals have reached the time limit and are 
unable to work due to a physical or mental disability that is the result of  
domestic violence, or if  individuals are unable to work because they must 
care for a dependent child who was disabled as the result of  domestic 
violence. 101

If  a request for a waiver is denied, the victim must be provided with a 
denial notice and has a right to a fair hearing.

 c. domestic violence shelters

In most counties in New York State, victims of  domestic violence and 
their families can call a shelter for services. 10�  Victims of  domestic 
violence who are in imminent danger and have no safe place to live, 
are eligible to stay in a domestic violence shelter regardless of  gender, 
immigration status, family size, or any other factor.  Individual shelters, 
however, have their own limitations reflecting the nature and the size of  
their space and the makeup of  the household that is affected by domestic 
violence.  In addition, certain domestic violence shelters restrict intake to 
specific populations, such as women, single adults, families, male children 
under ten, or individuals with special needs. 10�  All persons who stay in a 
domestic violence shelter run by the State must apply for public assistance 
even if  they would otherwise be financially ineligible, because domestic 
violence shelters are funded through TANF. 104 

 101   SSL §349-a(5); 18 NYCRR §351.2(l)(7)(v).

 102   The Statewide domestic violence hotline is (800) 942-6906.  In New York City, the domestic vio-
lence hotline is (800) 621-HOPE.

 103   18 NYCRR §§408.4-5, 453, and 900.

 104   18 NYCRR §408.5; 02 INF-27, “Domestic Violence: FAQ on Reimbursement, General and Pro-
grammatic Issues.”
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NYC Practice Notes:  
Domestic violence 

1.  Domestic violence liaisons
 In New York City, the Office of  Domestic 
Violence and Emergency Intervention 
Services implements the Family Violence 
Option. 1  This office established a Domestic 
Violence Liaison Unit, which ensures that a 
DVL is “available” to every job center.  This 
may mean a DVL serves two or more job 
centers. �  NYC DVL’s are responsible for 
conducting waiver assessments, providing 
emergency safety planning, informing 
participants and relative programs about 
waiver decisions, and developing service plans 
in collaboration with the victim. �

2.  ADVENT 
HRA has established a program called the 
Anti-Domestic Violence Eligibility Needs 
Team, or ADVENT. 4  Participation in 
ADVENT is voluntary and currently only 
those in domestic violence shelters are eligible 
to participate.  Individuals are not eligible for 
ADVENT until they have been found eligible 
for public assistance by the regular Job Center 
staff.  DVLs should refer eligible recipients 
to ADVENT, but shelter staff  may also refer 
residents to ADVENT.  ADVENT staff  are 
responsible for conducting ongoing eligibility 
determinations, providing case management, 
and engaging victims of  domestic violence 
in specially designed employment activities.  
ADVENT is currently present in one job

 1   HRA Policy Directive #99-44R (Janu-
ary 10, 2000), replaced by PD #01-75-OPE 
(December 21, 2001).

 2   For a list of DVLs and the job centers to 
which they assigned, see PD #01-75-OPE. 

 3   PD #01-75-OPE at 2.  OTDA has 
amended 18 NYCRR §352.1 to describe the 
purpose of the service plans as “designed 
to lead to work, to the extent that the plan 
would not make it more difficult for the victim 
to escape domestic violence or unfairly 
penalize those individuals who are or have 
been victimized by domestic violence or who 
are at risk of further domestic violence.” 

 4   PD #03-65-ELI.

See also HRA's Employment Process 
Manual, available through the Empire Justice 
Center's Online Resource Center, www.
empirejustice.org.



III. InForMAtIon/orIEntAtIon 105

At application or recertification, HRA must inform applicants and 
recipients of  the range of  work-related activities as well as services they 
may be eligible for, including:

 • education, employment and training opportunities;

 • supportive services, including: 

  - types of  child care that are available and how that care is 
provided and paid for and

  - assistance that is available to help people choose and obtain 
appropriate child care if  they are assigned to work activities;

 • work activities;

 • child care that may be available when the welfare case is closed;
 and

 • the person’s obligation to cooperate with HRA’s Office of  Child
 Support Enforcement.

 105   SSL §334; 18 NYCRR §385.5.
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Iv. ASSESSMEntS & EMPLoYABILItY PLAnS

Assessments and employability plans are covered here together because
they are closely related and should be thought of  together to ensure that a
person’s assessment is adequate under the law and that the person’s
employability plan reflects the findings in the assessment.

A. ASSESSMEntS

An assessment is an evaluation of  a person’s educational level, literacy, 
English language ability, basic skills, job skills, work experience, training 
and job interests, family circumstances, and need for supportive services.  
The assessment should form the basis for the creation of  an employability 
plan (see Employability Plans, section (IV)(B), below). 106

1. Who conductS thE ASSESSMEnt And WrItES thE 
EMPLoYABILItY PLAn?

Assessments and employability plans must be conducted and written by 
trained staff  or contractors with “demonstrated effectiveness” in this kind 
of  work. 107

2. WhEn IS An ASSESSMEnt rEquIrEd?

 a. households with dependent children 108

Within 90 days after they have been found eligible for assistance, 
all members of  households with dependent children must have an 
assessment:

 -if  they are 18 years or older; or

 -if  they are 16 or 17 and not in school and have not   
  completed high school

 -whether or not they are exempt from the work rules.  This 
perhaps surprising interpretation of  the law is found in both 
the regulations and the OTDA’s policy manual. 109

 106   Households with dependent children:  SSL §335(1); 18 NYCRR §385.6(a)(2); households without 
dependent children:  SSL §335-a(1); 18 NYCRR §385.7(a)(3).

 107   Households with dependent children:  SSL §335(4); 18 NYCRR §385.6(c); households without 
dependent children:  SSL §335-a(4); 18 NYCRR §385.7(c).

 108   SSL §335(1); 18 NYCRR §385.6(a)(1), (a)(3).  For New York City, see also the discussion of the 
Davila case in Educational activities, section V(E), below.

 109    18 NYCRR §385.6(a)(1); Welfare-to-Work Employment Policy Manual, Department Policy for 
§385.6, p. 87.
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Advocacy Tips: Assessments

1. Failure to assess within the 
required period: If  a person in a 
household with dependent children has been 
receiving welfare for more than 90 days and 
has not had an assessment, or if  a person in 
a household without dependent children has 
been receiving welfare for more than a year 
and has not had an assessment, a claim should 
be made that no additional assignments 
can be made without an assessment and 
employability plan.  But to avoid the risk 
of  sanction, the person should, if  possible, 
continue to comply while making the 
challenge. 

2. People already engaged in an 
educational activity: Regardless of  how 
long people have been receiving aid, they can 
argue that they must be given an assessment 
if, at the time of  assignment, they are already 
engaged in an appropriate educational activity.  
A person who is being pressured to leave 
an education or training program should 
insist on an assessment to determine the best 
activities for that person, and can also request 
a fair hearing.

3. Inadequate assessments: Even when 
assessments are performed, they are often 
very inadequate and do not evaluate all of  the 
information required by law.  The inadequacy 
of  the assessment can also be raised in a fair 
hearing.

4. Assessment requests: People may 
also wish to request an assessment at other 
times than those clearly prescribed by law.  
The right to such an assessment is not clear, 
but the claim may be strengthened if  prior 
assessments were inadequate or if  there has 
been a change in circumstances.



 b. households without dependent children 110

Households without dependent children are entitled to an assessment 
only “to the extent that resources are available.”  Assuming resources are 
available, all members of  such households must have an assessment within 
a “reasonable period of  time” but no more than one year after applying 
for Safety Net Assistance (SNA) if  they are:

• Not exempt from the work requirements (the exemptions are 
discussed in Employability, section (II)(A), above).

 c. All households

People who are “pursuing” any of  the activities described in Educational 
Activities, section (V)(F)(1), below, must not be given any other assignment 
until they have had an assessment and employability plan, as described in 
this section. 111 

This provision clearly applies to people actually engaged in an educational 
activity.  It is unclear whether it also covers people actively seeking to 
enroll or participate in an educational activity as well.

 d. Pre-assessment assignments

Although assessments must be conducted within designated time frames 
(described below), a person can be given a work assignment before 
receiving the assessment. 11�

3. SAnctIonS

As discussed in Sanctions, section (VII), below, when an applicant fails to 
cooperate in having an assessment, the entire household will be found 
ineligible for public assistance.  When a recipient fails to comply with 
the assessment requirement, the regular work rules sanctions will be 
imposed. 11� 

 110   SSL §335-a(1); 18 NYCRR §385.7(a)(1).  The Davila case, addresses the assessment process for 
households with dependent children in NYC.  See Appendix C, and Educational activities, section (V)(F), 
below. 

 111   SSL §336-a(5).  The corresponding regulation, 18 NYCRR §385.9(c)(5), is much narrower, apply-
ing only to individuals actually assigned to educational activities, and not explicitly referring to the assess-
ment requirement.  To the extent it differs from the statute, it should be subject to challenge.  

 112   Households with dependent children:  SSL §335(1); 18 NYCRR §385.6(a)(5); households without 
dependent children:18 NYCRR §385.7(a)(5).  SSL §335-a(1) does not explicitly say that assignments can 
be made before the assessment has been completed, but §335-a(2) states that recipients in households 
without dependent children can be assigned to “any activity”. 

 113   SSL §335(3); 18 NYCRR §385.6(a)(6), §385.12(d).  Households without children:  SSL §335-a(4); 18 
NYCRR §385.7(a)(6). 
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NYC Practice Note:  
Assessments

1. Assessments in NYC  
In NYC, the assessment function is 
contracted out to a number of  private 
agencies.  The contracts are now part of  
the Back To Work (BTW) program, which 
in October �006 replaced the Employment 
Services and Placement (ESP) and  Skills 
Assessment and Job Placement (SAP) 
programs.  The process generally takes 
place either during the application period 
or shortly thereafter.  Under ESP and SAP, 
there was a mixed record with regard to the 
quality of  the assessments and the nature 
of  the assignments that resulted.  Many felt 
that there tended to be too much emphasis 
on moving people quickly to work and a 
bias against helping people access education 
and training. 1  Under the BTW program, 
each Job Center is assigned one employment 
vendor, which will handle all job search and 
work-related activity at that center from the 
application forward.  A major objective of  the 
BTW program is to move clients rapidly into 
orientation and assignment. 

2. Davila  A lawsuit, Davila v. Eggleston, 
challenged HRA practices with regard to 
assessments.  A settlement decree in that case 
provides significant rights to single-parent 
households with dependent children in New 
York City.  These rights are discussed in 
NYC Practice Notes:  Educational activities, 
following section (V)(F)(7), below. 

 1   For a in-depth discussion of the assess-
ment process in NYC, see “The Revolving 
Door,” by Sondra Youdelman, with Paul 
Getsos, Community Voices Heard, July 2005.  
Go to http://www.cvhaction.org. 

http://www.cvhaction.org


B. EMPLoYABILItY PLAnS 114

Once a person has had an assessment, he is entitled to a written 
employability plan based on the assessment and developed in consultation 
with the person. 115  The plan should take into account available program 
resources and the local job market.  It should also describe the activities 
to be performed, supportive services to be provided, and the employment 
goal to be reached.  

1. EMPLoYABILItY PLAnS v. EvALuAtIonS oF 
EMPLoYABILItY

The employability plan is not related to the initial evaluation of  employability. 
The evaluation of  employability, described in section (II), above, determines 
whether the person is able to engage in work activities.  The employability 
plan, on the other hand, follows the assessment, and describes the schedule 
of  activities to be assigned to improve the person’s prospects for getting a 
job.

2. houSEhoLdS WIth dEPEndEnt chILdrEn

For households with children, the employment goal must reflect, as much 
as possible, the recipient’s preferences, as long as they are consistent 
with the assessment.  If  these preferences cannot be accommodated, the 
reasons must be written in the plan. 116  However, the plan must also take 
into account the local district’s need, under State law, to have a certain 
percentage of  recipients engaged in work activities (Participation Rates, section 
(V)(B), below)).  The plan must also be explained to the recipient. 117  

For households with children, assignments can be made only if  needed 
child care is available.  People must be advised orally or in writing of  

 114   Households with dependent children: SSL §335; 18 NYCRR §385.6(b); households without depen-
dent children: SSL §335-a; 18 NYCRR §385.7(b).

 115   See Matter of V.H., FH #3075717Y, NYC, 5/7/99 (A WEP assignment was improper where the 
appellant’s employability plan specified job search instead of a work assignment); Matter of L., FH 
#2802140H, Suffolk, 3/10/98 (A sanction for failure to report to a work assignment was reversed where 
the appellant’s self-initiated home health aide training program was consistent with her employability plan. 
Note: This is a very favorable decision, but advocates probably should not rely on a similar outcome in 
other cases of refusal to report to an assignment); Matter of M.A., FH #3052129K, NYC 7/2/99 (Even 
where the appellant announced her intention not to comply with the work requirements and refused a job 
assignment, the agency cannot sanction her for failure to comply when no employability plan had been 
created); Matter of C.V., FH #1857011J, Albany Co., 10/2/92. (The agency is bound to follow the recipient’s 
employability plan and provide supportive services even though they now apparently feel the plan is inap-
propriate).

 116   SSL §335(2)(a); 18 NYCRR §385.6(b)(3).

 117   18 NYCRR §385.6(b)(3).
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Advocacy Tips: Assessments and 
employability plans

1. Get a copy of the employability 
plan: People should insist upon receiving a 
copy of  their employment plan.  If  there is 
anything that they disagree with, they should 
request that the plan be changed.  The request 
can be made to the worker, or in a conference, 
or at a fair hearing.  Among other things, the 
person can claim that the plan is not fairly 
based on the assessment.

2. When the assignment is not 
consistent with the assessment: 
Once the person is given a work assignment, 
she may again argue that the assignment 
is not consistent with the assessment and 
employability plan.  If, for example, a person 
expresses a goal of  becoming a nurse’s 
assistant and has a relevant work history, then 
that person can argue that an appropriate 
assignment would be one that would enable 
her to pursue this goal.

3. The right to state a preference:  
People in households with dependent 
children should assert their right to state their 
preference and, if  their preference cannot be 
honored, to have the local district describe 
in writing why that is the case.  If  the district 
claims that, to meet participation rates, it must 
assign a person to workfare, then that person 
should insist that the agency prove that 
necessity.  At the current time (early 2007), 
most districts are substantially surpassing the 
applicable participation rates, and thus cannot 
validly claim that those rates force them to 
override the recipient’s preferences.  With the 
recently passed TANF reauthorization, that 
may change.

4. Right to see assessment and 
employability plan: Neither the statute 
nor the regulations make clear that a person 
has a right to see the assessment and 
employability plan.  Indeed, the law does not 
even clearly require that the assessment be in 
writing.  On the other hand, as noted above, 
the employability plan must be in writing, 
must be based upon the assessment, and must 
be done in “consultation with the recipient.”

5. Right to records in general: Also, 
remember that clients and their authorized 
representatives have a right to see their entire 
case record (including their employability 
plan) “at any reasonable time” and “upon 
reasonable notice” to the district. 1

 1   18 NYCRR §357.3(c). 

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1378&sdocID=1218&strdb=fairhearing&sfile=3075717Y%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1257&sdocID=1098&strdb=fairhearing&sfile=2802140H%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1336&sdocID=1209&strdb=fairhearing&sfile=3052129K%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=308&sdocID=533&strdb=fairhearing&sfile=1857011J%2Epdf


appropriate information, such as the different types of  child care and 
methods of  payment (see Child care, section (VI)(D), below). 118 

3. houSEhoLdS WIthout dEPEndEnt chILdrEn

In contrast to the rule for families with children, the employability plan 
rule for households without dependent children does not require the 
local agency to take the individual’s preferences into account, nor does 
it explicitly require the agency to explain the plan to the individual.  The 
relevant statute states that the agency may assign the person “to any 
activity.” 119

 118   SSL §335(5); 18 NYCRR §385.6(d).

 119   SSL §335-a(2)(a).  We would argue that this should be read to mean that the agency can assign 
any activity consistent with the assessment and employability plan. 
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NYC Practice Note: Reading and 
signing the plans

  It is current practice in NYC to require 
recipients to sign the assessment and 
employability plan and to provide them with  
a copy.



v. WorK ActIvItIES/ASSIGnMEntS

Since the enactment of  federal welfare reform in 1996 and the 
corresponding State legislation in 1997, more recipients have had to 
engage in more hours of  work activities, and the list of  acceptable, 
countable work activities has been narrowed.  The new rules have tended 
to make it more difficult for recipients to participate in education and 
training.  However, developments by way of  litigation and legislation have 
provided some opportunities to pursue these activities.  On the other hand 
the impact of  the revised TANF legislation, passed in February �006, and 
the implementing regulations, remains to be seen.  

A. IntroductIon:  IMPAct oF thE nEW tAnF 
LAW And rEGuLAtIonS

At the time of  publication, the impact of  the TANF law revisions 
contained in the Deficit Reduction Act of  2005 (DRA) was not clear, and 
virtually no specific changes had been made in State law or regulation.  
We have therefore chosen not to integrate those changes into the text of  
the Guide, but rather, to describe in this section some of  the potential 
program modifications to look for.  Note that the Federal regulations were 
issued in June 2006 as an “Interim Final Rule,” subject to modification 
before being adopted as final rules. 1�0  

1. coMMunItY SErvIcE

The term “community service” has been used to cover a wide range 
of  activities to which public assistance recipients have been assigned.  
Under the new regulations, community service will be limited to a more 
conventional definition of  the term, meaning programs “in which TANF 
recipients perform work for the direct benefit of  the community under 
the auspices of  public or non-profit organizations.” 1�1  Counties that have 
used community service to include drug treatment or various educational 
activities may no longer receive participation rate credit for such activities.

2. JoB SEArch And JoB rEAdInESS 

Job search and job readiness include seeking employment as well as such 
activities as life skills training, substance abuse treatment, mental health 
treatment and other rehabilitation activities. 1��  The problem is that job 

 120   In December 2006, OTDA issued 06 ADM-17, “Implementation of Interim Final TANF Final Rule,” 
which provides information for the local districts, and closely tracks Federal requirements.

 121   45 CFR §261.2(h).

 122   45 CFR §261.2(g).
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search and job readiness can only be counted as work activities for six 
weeks in a year, of  which no more than four weeks can be consecutive. 1��  
The ability to meaningfully address some of  the challenges facing 
recipients – such as substance abuse and mental illness – in four or six 
weeks is, to say the least, highly questionable.

3. vocAtIonAL EducAtIonAL trAInInG, JoB SKILLS
trAInInG dIrEctLY rELAtEd to EMPLoYMEnt,  And
EducAtIon dIrEctLY rELAtEd to EMPLoYMEnt

The formal definitions of  these activities do not appear to dramatically 
change what has been covered under these terms.  However, there seems 
to be a strongly voiced intent that programs must be focused on obtaining 
jobs and on training for employment.  This may make it more difficult 
than in the past to count, for example, basic education, literacy, English 
proficiency and high school equivalency within these categories.  Such 
activities, it appears, will only be counted to the extent that they are of  a 
limited duration and are an integral and necessary component of  a clearly 
vocation-oriented program. 1�4

4. WorK vErIFIcAtIon

The DRA and the HHS regs adopted rigorous new rules for the 
verification and documentation of  work.  They also required each state to 
submit a “work verification plan,” indicating how they would implement 
the new requirements. 1�5  This plan was due, essentially as a draft, by 
October 2006, but would then be negotiated with HHS and finalized by 
October 2007.  Two key elements of  the verification rules are described 
here.

 a. Actual hours

Before the DRA, states could claim that a person had worked certain 
hours if  the hours had been assigned and there was no report of  absence.  
Now the agency can only count hours that are documented.  For some 
local districts and some activities, this may require changes in current 
procedures.  One exception to the verification rule:  once employment is 
verified, states can project that employed rcipients will continue to work 
the same hours for 6 months at a time. 1�6

 123   45 CFR §261.34. 

 124   45 CFR §261.2(i), (j), (k).  The restrictions on basic education are discussed in the preamble to the 
regulations, Federal Register, Vol. 71, No. 125, p. 37460.

 125   45 CFR §261.62.

 126  The rules for the verification of actual work hours and the exception for employment are set forth in 
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 b. Supervision

For many activities, including community service, workfare, job search and 
job readiness, there must be daily supervision in order for the hours of  
activity to count. 1�7  This poses challenges for activities like job search, 
where in the past the individual may have simply been told to return in a 
week or two with a given number of  verified job contacts.

B. PArtIcIPAtIon rAtES 

One of  the driving forces behind the assignment of  people to work 
activities is the need to meet Federal and state participation rates.  These 
are the percentages of  recipients who must be involved in work activities 
for the city and state to avoid financial penalties.  The city and state get 
participation rate credit only for recipients who are engaged in appropriate, 
“countable” activities, for at least the minimum required number of  
hours. 1�8  

1. tEMPorArY ASSIStAncE For nEEdY FAMILIES (tAnF)

With regard to participation rates and required hours, the critical factor 
may not be the state category of  assistance that the household receives, but 
whether any of  the funds come from the federal Temporary Assistance 
for Needy Families (TANF) program.  TANF was created under federal 
welfare reform to replace Aid to Families with Dependent Children.  In 
New York State, TANF funds used for cash assistance are primarily 
provided through the Family Assistance program, but are also provided to 
certain Safety Net Assistance households (SNA).   

(For a refresher on the categories of  assistance discussed here, FA, SNA, SNA-NC, 
see Overview – Public Assistance in New York State, section (I)(B), above)

2. PArtIcIPAtIon rAtES For houSEhoLdS rEcEIvInG
FEdErAL tAnF FundS 

These are percentages of  all households with at least one adult or minor 
head of  household (employable or not), excluding only adults who are 
exempt because of  the age of  a child and, for up to � months, households 
under sanction. 

45 CFR §§261.60-62.

 127   45 CFR §261.2.

 128   The New York State rules on participation rates can be found at SSL §335-b(1); and 18 NYCRR
           §385.8.
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Advocacy tip:  Participation rates

The way in which the HHS regulations 
have defined countable activities may have 
a substantial impact on the welfare work 
programs.  Nevertheless, we should advocate 
aggressively to ensure that the participation 
rates are not used to prevent people from 
engaging in the activities best suited to their 
individual needs and goals.   



 •The participation rate for FA and SNA families with dependent 
children that are receiving Federal funds had reached 50% under 
the 1996 Federal welfare reform law, and remains at that level under 
the TANF law as reauthorized in February �006.  

 •For two-parent families with children receiving Federal funds, the  
 rate is 90%.  

However, in its �006-07 State budget, the NYS legislature authorized 
OTDA to use only State funds, and no TANF funds for two-parent 
families, in effect creating a separate program for this population. 1�9  This 
means that two-parent families will not be subject to this 90% participation 
rate.  OTDA has directed that the adults in these households should be 
assigned work activities as appropriate, but it does not appear that there is 
an applicable participation rate. 

 a. Participation rates:under the original PrWorA 

This section of  the guide previously suggested that the participation rates 
should not have too drastic an impact on State and City administration of  
the welfare work programs.  This was because:

 •States had considerable flexibility in defining countable activities 
for purposes of  meeting participation rates.  See, Allowable and 
Countable Activities, section (V)(E), below.  

 •Second, under the PRWORA, the 1996 Federal law, the annual 
participation rate was reduced by a “caseload reduction factor.”  
This meant that the rate would be reduced by the same number of  
percentage points that the state’s TANF caseload had been reduced 
since 1995. 1�0  For example, the participation rate for 1999 was 
�5%, but New York’s TANF caseload had fallen by �6.7% since 
1995, so the 1999 rate was effectively reduced by �6.7 points, from 
�5% to 8.�%. 1�1  

	 b.	Participation	rates:Under	the	Deficit	Reduction	Act	of 	2005

The TANF program was reauthorized as part of  the Deficit Reduction Act 

 129   The authorization to implement this transfer can be found in the Education, Labor and Family As-
sistance Budget appropriations bill, S. 6453-C/A.9553, p. 363, 1/17/06.  The appropriate instructions to the 
counties are set forth in 06 LCM-09.

 130   42 U.S. Code §607(b)(3).  The U.S Code is the compilation of federal statutes.

 131   See www.acf.dhhs.gov/news/99rate.htm. 
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of  2005 (DRA). 1��  Each of  the two factors discussed above that afforded 
states flexibility have been modified in ways that might limit state flexibility.

 • The DRA directed the Secretary of  the Department of  Health 
and Human Services to adopt regulations defining each of  the 
countable activities. 1��  An “Interim Final Rule,” setting forth the 
HHS regulations, was published in June �006.  Although these 
regulations may be somewhat modified in the course of  the next 
year, it appears that HHS has generally opted in favor of  highly 
restrictive definitions of  the countable activities.  These definitions 
are discussed further below.

 • The participation rate remains at 50%.  However, the caseload 
reduction credit will now be based on caseload reduction since �005 
rather than since 1995. 1�4  Since caseloads have been relatively flat 
in recent years, states will have to meet the 50% or close to it. 

3. PArtIcIPAtIon rAtES For houSEhoLdS not 
rEcEIvInG FEdErAL tAnF FundS

 a. Federal law for “separate state programs”

Under the Federal DRA of  �005, which revised the TANF law, even 
certain programs that do not use Federal funds may be subject to Federal 
participation rates.  The DRA provides that “separate state programs,” 
which includes New York’s Safety Net Assistance for families that have 
reached the TANF time limit, will be part of  the population that is subject 
to the Federal participation rate, which is now 50%. 1�5

 
  b. new York Safety net rules 

Unlike the FA calculation, the participation rates for households not 
receiving federal funds derive purely from state law.  

As a result of  legislative changes made in the �006-07 NYS legislative 
session, and consistent with the just-noted change in Federal law, the 
participation rate for Safety Net households is 50%.  This includes 

 132   S. 1932, Title VII, Subtitle A – TANF.  Section 7102 of the DRA

 133   DRA §7102(C), amending 42 U.S. Code §607(i).

 134   42 USC §607(b)(3)(A).

 135   42 U.S. Code §607(a)(1).  Federal law requires that states spend a certain amount of their funds 
on programs for families.  This is called “maintenance of effort” (MOE). One of the ways in which states 
meet their MOE requirement is with these separate state programs. Since state’s are doing this as a condi-
tion of receiving Federal TANF funds, it arguably gives the Federal government the authority to impose the 
Federal participation rates. 

Section V, Page 43



households without dependent children and SNA families with dependent 
children who are not receiving federal funds (for instance, because of  the 
time limits or because of  their immigration status). 1�6  

c. nuMBEr oF hourS oF PArtIcIPAtIon

1. MInIMuM hourS  

(a)  In order to count for participation rate purposes, adults in single-
caretaker families with dependent children receiving TANF benefits (that 
is, most FA families) must engage in countable work activities for at least 
�0 hours per week. 1�7  

(b)  However, the adult in a single-caretaker family with a child under the 
age of  6 years is considered to be “engaged in work” if  she engages in 
countable work activities at least �0 hours per week. 1�8  The local agency 
can thus receive full participation-rate credit once the parent/caretaker is 
performing �0 hours of  work per week.  Thus, the agency does not have to 
assign the person to more than �0 hours of  work activity, but they are also 
not prohibited from assigning additional hours.  If  the agency does assign 
additional hours, those hours are part of  the lawfully required assignment, 
provided they meet all other criteria discussed here.

(c)  For two-parent families with dependent children, the following rules 
apply:  1�9

 
 •Households receiving federal child care funds:  If  the household receives 

federally funded child care and neither parent is disabled or caring 
for a severely disabled child, the two parents must engage in 
countable work activities for a combined total of  at least 55 hours 
per week.

 136   SNA households with dependent children:  SSL §335-b(1)(c); households without children:  SSL 
§335-b(1)(f).  The relevant regulation is 18 NYCRR §385.8(c), but when the Guide was published, the reg-
ulations had not yet been amended to reflect the most recent legislative changes.  Note also that the calcu-
lation of SNA participation rates is somewhat confused by the statement in SSL §335-b(6) that exempt 
and work-limited SNA recipients shall be defined as engaged in work.  But GIS Message OTDA-4357-EL, 
dated May 25, 2006, suggests that the OTDA interpretation is that these individuals are only exempt if 
participating to the extent that their limitations permit.  This is not the plain language of the statute. 

 137   SSL §335-b(1)(d)(i); 18 NYCRR §385.8(a)(2).  See Allowable and Countable Activities, section 
(V)(E), below).

 138   SSL §335-b(3); 18 NYCRR §385.8(a)(2).  The statute refers only to the “parent” in a “single-parent 
family.”  The regulation broadens this to include other caretaker relatives.  For what qualifies as a countable 
activity, see Allowable and countable work activities, section V(D), below.

 139   SSL §335-b(1)(d)(ii), (iii); 18 NYCRR §385.8(b)(2)(i),(ii)(for two-parent families receiving FA); 18 
NYCRR §385.8(c)(2)(ii)(iii)(for two-parent families not receiving FA).  The statute does not distinguish 
between families receiving FA and those receiving SNA, but the regulations do.  The limitation to 35 hours if 
one parent is disabled or caring for a disabled child only appears in the section covering non-FA households.  
This appears to be inconsistent with the statute.  For what qualifies as a countable activity, see Allowable and 
countable work activities, section V(D), below.
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 •Households not receiving federal child care funds:  If  the household does 
not receive federally funded child care, the two parents must engage 
in countable work activities for a combined total of  at least �5 
hours per week.

 •Division of  hours between the two parents:  Neither the statute nor the 
regulations discuss the allocation of  the hours between the two 
parents.  The regulations simply provide that the total number of  
hours must be met by one or both parents.  Unfortunately, there 
is nothing to suggest that the division of  hours can be left to the 
discretion of  the parents.   

(d) In order to count for participation rate purposes, adults in families 
without dependent children must engage in countable work activities 
for a total of  at least �5 hours per week. 140  This �5-hour rule does not 
distinguish between one- and two-adult households without children.

2. MAxIMuM hourS

 a. Maximum workfare or community service hours

The law requires that the maximum number of  hours per month that 
recipients can be required to participate in work experience (workfare) 
or community service is calculated by dividing their monthly grant 141 
plus the value of  their monthly Food Stamps allotment by the hourly 
minimum wage. 14�  The term workfare is discussed in section (V)(G), below; 
community service is discussed further in the section on Allowable and 
Countable Work Activities, section (V)(E), below; and the computation of  hours 
is discussed further in the section on Hours Assigned, (V)(G))(2)(d), below.

  b. overall maximum

The above discussion of  maximum hours covers only work experience 

 140  SSL §335-b(1)(d)(ii); 18 NYCRR §385.8(c)(2)(iii).  For what qualifies as a countable activity, see Al-
lowable and countable work activities, section V(D), below. 

 141   If a grant is being reduced by a recoupment, what is the proper amount to use in calculating work-
fare hours?  The law is unclear and the only relevant FH decision we could find sheds only limited light on 
the subject, see Matter of Anonymous, FH #2954977K, Schenectady Co. 9/18/98 (Whether the calculation 
of work hours should include the appellant’s recoupment depends upon the type of recoupment.  For ex-
ample, a recoupment for unreported wages should not be included because the appellant already worked 
the hours needed to earn those wages).

 142   Work experience maximum:  SSL §336-c(2)(b); 18 NYCRR §385.9(a)(4).  Community service 
maximum:  SSL §336(g); 18 NYCRR §385.9(a)(7).  This rule is also mandated by federal law.  A U.S. Depart-
ment of Labor guide, “How Workplace Laws Apply to Welfare Recipients” (5/22/97), confirms that “federal 
employment laws, such as the Fair Labor Standards Act (FLSA)… apply to welfare recipients as they apply to 
other workers . . . .”  The principle is reaffirmed in the preamble to the new regulations adopted to implement 
the TANF provisions of the Deficit Reduction Act of 2005, Federal Register, Vol. 71, No. 125, page 37458.  
Among other things, the FLSA sets forth the minimum wage rules.
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NYC Practice Note: 
Hours assigned

In New York City, HRA generally applies a 
�5-hour-per-week requirement.  As discussed 
above, this is more than required, but 
generally not illegal.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1329&sdocID=1170&strdb=fairhearing&sfile=2954977K%2Epdf


and community service assignments.  In addition, a person can be assigned 
to no more than 40 hours per week of  all activities combined, such as 
workfare combined with education and training. 14�  

Example:  If  the calculation of  benefits divided by the minimum wage 
would allow for a person to be assigned �5 hours of  workfare per week, 
she can also be assigned up to 15 hours per week in activities other than 
workfare or community service, such as job search or training.  

3. WorK-LIMItEd rEcIPIEntS

Recipients who have work limitations due to disabilities are considered 
to be fully participating if  they are performing the hours of  work HRA 
has assigned them, even if  they are assigned to fewer than the number of  
hours usually required. 144 

4. WorK-StudY And IntErnShIPS 145

A law that became effective in �000 requires that when:

 • A recipient is a non-graduate student in CUNY, SUNY, another 
degree-granting school, or in some other state- or locally-approved 
education, training or vocational rehabilitation program; and

 • Is participating in or has been approved to participate in work-
study, or in an internship, externship or other work placement that 
is part of  the program curriculum, then:

 The district cannot “unreasonably deny” the recipient’s ability to 
participate in that program, and every hour in the work placement counts 
towards meeting that person’s welfare work requirement.

The local district can only refuse to count the hours if:

 • The recipient voluntarily quit a job or reduced her earnings in   
 order to get welfare;

 •The recipient could get the same type of  job or training without  
 this placement;

 143   SSL §336(4); 18 NYCRR §385.9(b)(3).

 144   SSL §335-b(6); 18 NYCRR §385.8(c)(11).

 145   SSL §335-b(2); 18 NYCRR §385.9(b)(4).  The work-study/internship law is also discussed in the 
following sections:  Allowable and countable activities, section V(D); When is the agency forbidden to 
interfere with educational activities?, section V(E)(6), and Variations in the sanction rules for certain types 
of noncompliance, section VII(D)(4)(e). 
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 •The recipient has less than a C average, but this factor can be 
waived if  the low grades were caused by an injury or illness, the 
death of  a relative, or some “other extenuating circumstances;”

 • The program the recipient is attending fails to cooperate in 
monitoring the recipient’s attendance and performance and fails to 
provide monthly reports to the local district.

The work-study/internship law is also discussed in Accommodations for 
students, section (V)(G)(2)(h), below.

d. PrE-AccEPtAncE ASSIGnMEnt

Before discussing the types of  activities that may be assigned, we 
should note that, while assignments were customarily made only after 
an application had been accepted, this is no longer the case.  Frequently, 
the local districts will require that applicants engage in job search (see 
also Job Search, section (V)(H), below), and other activities even while their 
application is being processed. 146  While this appears to be legal, we would 
suggest that there are at least two limitations: 

 •No work-related activity should be permissible until the 
individual has had an evaluation of  employability (see 
Evaluation of  employability, section (II), above); and

 • Since the federal Department of  Labor has declared that 
workfare and community service are covered by the Fair 
Labor Standards Act (see Maximum workfare or community 
service hours, (V)(C)(2)(a), below), this means that minimum 
wage laws apply, and it therefore seems clear that these 
activities cannot be assigned until the individual is receiving 
benefits.

E. ALLoWABLE And countABLE WorK 
ActIvItIES   

1. thE BASIc ruLES

In order to count as “participants,” recipients must engage in work 
activities for prescribed numbers of  hours (see Number of  hours of  
participation, section (V)(C), above).  There is a fairly broad list of  activities 

 146   SSL §336(1), “…Social services districts may…require applicants for…public assistance to par-
ticipate in a variety of activities…;” 18 NYCRR §385.9(a);  Kelly v. Wing, 654 NYS2d 535 (4th Dept. 1997) 
(The court upheld sanctions against a PA applicant for noncompliance with a work experience interview, 
citing the SSL definition of “participant” as an applicant or recipient.  The case was decided under pre-re-
form law, but this language is similar in the new law).
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that can be allowed as a recipient’s work-related activities. 147  But, as will 
be discussed below, the requirements are structured in such a way as to 
significantly limit access to some of  these activities.  Here is the entire list 
of  potentially permissible activities:

 (a) unsubsidized employment;
 (b) subsidized private sector employment;
 (c) subsidized public sector employment;
 (d) work experience program (WEP, workfare); 
 (e) on-the-job training;
 (f) up to six weeks of  job search and job readiness;
 (g) community service programs; 148

 (h) vocational educational training (for no more than 12 months); 
 (i) job skills training directly related to employment.
 (j) education directly related to employment;
 (k) satisfactory attendance in high school or a GED program for
  recipients who lack a diploma or equivalent;
 (l) provision of  child care for the children of  adults who are doing
  community service;
 (m)job search and job readiness beyond six weeks;
 (n) educational activities (as described in section (V)(F), below); and 
 (o) additional activities that the local district may authorize.

Here are the limitations: 149

1)  In order to count towards meeting the participation rates, 
single-adult households with dependent children and households 
without dependent children must spend at least �0 hours per week 
in activities (a) through (h) or (l); 150

�)  For two-parent families with dependent children, at least �0 
hours per week must be spent in activities (a) through (h) or (l); 151

�)  For two-parent families with dependent children where the 
family is receiving federally funded child care, at least 50 hours must 

 147   The list of activities is found at SSL §336(1); 18 NYCRR §385.9(a). Note that activity (O) is set forth in 
the regulations, but not in the statute.

 148   See additional discussion in A note about community service, section V(D)(3), below.

 149   This section should be read together with the section on Number of hours of participation, section 
V(B), above.  The prescribed hours of work per week set forth here are subject to the rules and limitations 
discussed in that section, such as the calculation of maximum workfare hours (monthly PA grant plus food 
stamps divided by minimum wage).   

 150   Single-adult households with children:  SSL §335-b(2); 18 NYCRR §385.8(a)(3).  Households without 
children:  SSL §335-b(2); 18 NYCRR §385.8(c)(7).

 151   SSL §335-b(2); 18 NYCRR §385.8(b)(2)(i).
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be spent in activities (a) through (h) or (l); 15�

4)  For two-parent families with dependent children that have 
timed out of  FA and now receive SNA, whether or not the family 
is receiving federally funded child care, at least �0 hours per week 
must come from (a) through (h) or (l).  15� 

Once a person is meeting these initial requirements, any additional hours 
of  work can come from the remaining list of  countable activities. 154  

2. thE BASIc ruLE v. ActuAL PrActIcE

Local agency practice may not be consistent with the basic rules described 
above, sometimes to the individual’s benefit, sometimes to her detriment.  
This may owe to the fact that localities have, until now, easily met their 
participation rates and therefore generally have not needed any given 
person to conform to these restrictions.  Or it may be due to lack of  
awareness of  the rules. Perhaps, most notably, in New York City, the 
settlement of  the Davila litigation has created a range of  options to some 
degree independent of  these requirements (see New York City Practice Note 
following section (V)(F)(7), below).

 a. cautionary note #1:  Agency discretion in allowing and   
 counting activities

The fact that an activity can count towards meeting an individual’s work 
requirement does not mean that the agency must count it.  To cite a 
particularly ironic example, if  a person is employed 15 hours per week, 
that does not mean that the agency must credit the person with 15 hours 
towards her work requirement. 155  Indeed, they may give an assignment 

 152   SSL §335-b(2); 18 NYCRR §385.8(b)(2)(ii). 

 153   12 NYCRR Part 18, p. 18A-3.

 154   Single-parent families:  18 NYCRR §385.8(a)(4); two-parent families:  18 NYCRR  §385.8(b)(2)(iii); 
households without dependent children:  18 NYCRR §385.8(c)(8).  But see Cautionary Note #1, section 
V(D)(2)(a), below.

 155   Matter of W.F., FH #3172742Z, NYC, 8/9/99 (Good cause was not established where the appel-
lant did not report to the agency because he was employed); Matter of B.H., FH #4137271N, Suffolk Co., 
9/02/04 (A sanction was upheld where the appellant stopped reporting to WEP in order to take a job at 20 
hours per week.  While taking a job can constitute good cause for failing to report to WEP, since this job 
was only part-time, the appellant was not fulfilling Suffolk’s 35-hour work requirement), similar decision in 
Matter of D.D., FH #4056134M, Suffolk Co., 4/30/04; compare with the favorable decision in Matter of L., 
FH #2802140H, Suffolk, 3/10/98 (The appellant’s home health aide training program was consistent with 
her employability plan and the agency had indicated its willingness to approve it; the sanction for noncom-
pliance with conflicting work requirement was reversed).  Note also A limit on assigning workfare, section 
V(F)(2)(a), below.  Also note that in NYC, HRA’s Policy Directive #03-03-EMP indicates that recipients 
who are employed between 14 and 30 hours per week will be required to engage in additional activities 
to complete a 35-hour week.  The Directive implies that these additional hours should not interfere with 
the existing job.  Recipients working 30 or more hours will not receive additional assignments.  Presum-
ably, recipients working fewer than 14 hours can be given an assignment without regard to their hours of 
employment.
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that conflicts with her work hours.  Whether the hours will be counted 
depends on agency discretion, and upon the appropriateness of  that 
activity in light of  the person’s assessment and employability plan (with 
advocacy probably necessary).  

The only activities for which the agency does not have this discretion are 
discussed in the section, When is the agency forbidden to interfere with educational 
activities?, section (V)(F)(6), below, and include secondary school for certain 
teens, basic education for people lacking basic literacy, and hours spent in 
work-study or internships.  In addition, the local agency may, as a matter 
of  policy, authorize participation in other activities.  For example, as noted 
in the New York City Practice Note following section (V)(F)(7), below, New York 
City, under the pressure of  the Davila litigation, has agreed to approve 
a range of  education and training activities that meet certain prescribed 
criteria.

 b. cautionary note #2: Statute v. regulations

With regard to the list of  activities and the counting of  hours, there is an 
inconsistency between the regulations and the statute.  The regulations 
state that, even after the initial hours requirement has been met, not all of  
the remaining activities from the longer list can be counted.  Most notably, 
certain of  the educational activities on the longer list would never be a 
countable activity.  While it had jurisdiction of  the welfare work rules, the 
State Department of  Labor  assured advocates that the state would be 
flexible in enabling counties to offer the full range of  activities but stated 
that the regulation was written in this way to ensure maximum federal 
funding. 156

3. A notE ABout coMMunItY SErvIcE

Since the term was first used in the welfare work context, “community 
service” has not been clearly defined in the law, and the State has afforded 
the local agencies broad latitude in classifying a range of  activities as 
community service. 157  However, the Federal Deficit Reduction Act of  
�005 directed the Department of  Health and Human Services to adopt 
regulations defining each of  the work activities.  The definition that was 
established, and which NYS has in turn adopted, describes community 
service has “structured programs or activities [with a governmental or 
nonprofit entity] in which participants perform work for the direct benefit 

 156   Compare SSL §335-b(2) with 18 NYCRR §§385.8(a)(4), 385.8(b)(2)(iii), and 385.8(c)(8).

 157   The State has authorized diverse activities – ranging from volunteer work to pursuing a GED to 
even acquiring two-year college degrees – to count as community service.  Advocates may want to ex-
amine their local district’s Welfare-to-Work plans, which should include a description of activities that have 
been approved as community service. 
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of  the community.” 158  However, when this Guide was published, the 
existing law, which had not yet been modified, provided some guidance on 
community service.  Whether these rules can survive the Federal changes is 
unclear:

 • Foster parents who are actually providing care for their foster 
children are deemed to be engaged in community service, at least 
for participation rate purposes.  However, HHS has indicated that 
“unstructured and unsupervised activities such as...foster parenting” 
cannot count as community service. 159

 •An individual who is needed in the home to care for a disabled 
household member and is actually providing that care is also 
considered to be engaged in community service, 160 although in New 
York City, HRA appears to require that such care be provided at least 
�0 hours per week to qualify; and 

 • HRA counts participation in the VISTA program (a part of  
Americorps) as community service.

4. WorK-StudY And IntErnShIPS

As discussed in Work-study and internships, section (V)(C)(4), above, recipients 
engaged in work-study, internships and other work placements that are 
part of  an education or training program curriculum may apply the hours 
in the placement towards their welfare work requirement.  The statute 
also provides that the hours spent in work-study will be counted as 
employment, and the hours spent in internships or other work placements 
will count as on-the-job training. 161

5. non-dIScrIMInAtIon

The assigning of  work activities must not violate federal civil rights laws.  
This is discussed further in the section on Federal anti-discrimination protection, 
(V)(G)(2)(j), below. 

 158   See 06 ADM-17, p. A-4.

 159   See, for example, the preamble to the revised TANF regulations, Federal Register, Vol. 71, No. 
125, June 29, 2006, p. 37460. 

 160   18 NYCRR §385.9(a)(7).  The Deficit Reduction Act of 2005 modified TANF rules so that caring for a 
disabled household member can no longer be counted as community service for participation rate purposes.  
However, this should not significantly change local practice because states are permitted to exclude such 
households from the participation rate calculation, and NYS intends to do that, see 06 ADM-17, p. 5-6.  The 
ADM notes that this exclusion cannot occur if the disabled individual is in school full-time unless the school 
and a medical professional verify that the individual is only able to be in school if the parent is immediately 
available and is regularly called upon to address the individual’s needs.  The text of this Guide has not been 
changed because, at the time of publication, the old regulations had not been amended.

 161   SSL §336(8). 
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Advocacy tip: Assessments   

Remember that in various situations a person 
might be entitled to an assessment that 
could have bearing on the right to engage 
in educational activities.  People should 
assert the right to an assessment and, where 
feasible, an assignment that is consistent with 
the assessment and employability plan.  See 
Assessments, section (IV), above.  

NYC Practice Note:  Foster 
parents

In NYC, Policy Directive #05-16-EMP, 
confusingly entitled “Required Child Care 
Action for Applicants/Participants Assigned to 
Work Activities,” states that providers of  foster 
care for children 5 years of  age or younger or 
for foster children with special needs should 
be considered “needed at home.”  The parent 
may be required to document the child’s special 
needs and the reason that obtaining child care 
is not appropriate.  In these cases, the parents 
will then be counted as engaged in community 
service; see Exemptions, section II(A)(1), 
above.  [Please note that there is an unrelated 
PD with the same citation. See also HRA's 
Employment Process Manual, available through 
the Empire Justice Center's Online Resource 
Center, www.empirejustice.org.]  



F. EducAtIonAL ActIvItIES

1. thE BASIc ruLES

Welfare reform in 1997 brought a sharp cutback in the right of  recipients 
to engage in educational and training activities.  However, important 
rights and protections remain, and have even been expanded in response 
to litigation and other developments.  This progress may be revisited 
when New York must adapt to recent changes in the Federal TANF law, 
discussed in Participation rates, section (V)(B), above.  

For those who are authorized to engage in education and training, the 
following is the list of  allowable activities: 16�

 • vocational educational training;
 • high school or the equivalent;
 • basic and remedial education;
 • education in English proficiency; and
 • up to two years of  post-secondary education (or the part-time 

equivalent) if  necessary to attain the goals set forth in the 
recipient’s employability plan.  Post-secondary education can 
include:

  - community and two-year colleges;
  - two-year degree programs in four-year colleges;
  - licensed trade schools; and
  - registered business schools.

2. EducAtIon For tEEnS 163

Recipients who are under �0 years of  age and lack a high school diploma 
or the equivalent must be assigned to educational activities unless:

 • for a teen between 16 and 18 years old, an assessment indicates 
that the teen is unlikely to attain a diploma and is engaged in 
another educational or job skills training activity; and

• for a teen who is 18 or 19 years old, an assessment and 

 162   SSL §336-a(1); 18 NYCRR §385.9(c).

 163   SSL §336-a(4); 18 NYCRR §385.9(c)(2).  See Matthews v. Barrios-Paoli, 676 NYS2d 757 (N.Y. 
Co. 1998), overruled by the Appellate Division, 704 N.Y.S.2d 259 (1st Dept 2000).  The original decision  
enjoined HRA from giving teenage student-recipients work assignments that would preclude continued 
high school attendance.  The decision was overruled because of the plaintiffs’ failure to exhaust adminstra-
tive remedies (that is, to go through the fair hearing process).  There may still be a strong argument that, 
despite the rules discussed here, local districts have limited discretion to deny access to high school for 
people under the age of 21, based on the right to a high school education set forth in the State constitution, 
Article XI, and the Education Law, §3202.  See Sarah Fleisch Bodack, “Can New York City Prevent Welfare 
Recipients from Finishing High School?” Columbia Journal of Law and Social Problems, Winter, 2000.
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Advocacy Tips: Educational activities

1. Combining education with other 
activities: Under the current rules for 
participation in education and training, a 
recipient can potentially combine activities, 
such as an educational component, with, for 
example, an internship, that would enable 
her to engage full-time in education-related 
activities. 

2. Educational grants and loans 
Remember that, for recipients attending post-
secondary school, educational grants and loans 
are exempt in determining public assistance 
eligibility or the household budget. 1

3. Toolkit on access to education and 
training: The Welfare Law Center, the Urban 
Justice Center and the Legal Aid Society are 
creating a toolkit to help individuals and 
advocates understand individuals’ education 
and training rights, and navigate the education 
and training rules and policies, particularly 
in New York City.  The toolkit will include 
advocacy information and tip sheets, issue- 
and population-specific education and training 
fact sheets, a guide to rules and practices, and 
a fair hearing guide. At the time this guide was 
published, work on the tooklit had been put 
on hold until the  impact of  recent Federal 
TANF changes could be determined. Contact 
any of  the above-mentioned organizations for 
more information.

4.  Caution: TANF Reauthorization:
As discussed in Section (V)(B),Introduction:  
Impact of  the New TANF, at the time of  
publication, Congress had enacted TANF 
reauthorization, and HHS had issued 
implementing regulations, the impact of  
which could not yet be assessed.  The Guide 
will be updated as soon as possible after 
federal changes are complete, and state 
implementation decisions are made. 

 1   See Matter of R.P., FH #3222661J, 
Broome Co., 2/7/00 (A reminder that edu-
cational grants and loans are exempt in deter-
mining PA eligibility).

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1424&sdocID=1264&strdb=fairhearing&sfile=3222661J%2Epdf


employability plan indicates that educational activities are not 
appropriate, or the teen is failing to make satisfactory progress. 

 • A separate section of  the Social Services Law also states that 
recipients who are under 18, not married, have a child older 
than � months, and do not have a high school diploma or 
the equivalent, must be required to participate in educational 
activities leading to a high school diploma or some alternative 
approved education or training program.  This does not apply 
if  a medical, psychiatric or other professional determines that 
the recipient does not have the capacity to complete such a 
program. 164

When a recipient, in accord with these rules, is assigned to an educational 
activity, he or she cannot be assigned to anything that would interfere with 
class attendance.  The recipient can be reassessed periodically, as discussed 
in When is the agency forbidden to interfere with educational activities?, section 
V(E)(6), below. 165

3. EducAtIon In tWo-PArEnt FAMILIES

An adult member of  a two-parent family who is under �5 years may be 
required to participate in education activities that are consistent with her or 
his employability plan. 166

4. LIMItAtIon on vocAtIonAL EducAtIon

For households receiving TANF benefits (generally the FA population in 
New York), vocational education will be a countable activity for no more 
than 1� months in the individual’s entire 60 months on TANF/FA. 167  In 
addition, under federal law, (a) the number of  people engaged in vocational 
education plus (b) the number of  married teens or single teen heads of  
household attending secondary school can total no more than �0% of  the 
state’s adult TANF population. 168

 164   SSL §131(18).

 165   SSL §336-a(4)(d), (5); 18 NYCRR §385.9(c)(5).

 166   SSL § 336-a(4)(c); 18 NYCRR §385.9(c)(6).  The age limitation (under 25) is contained in the statute 
but not in the regulation.  

 167   SSL §336(1)(h); 42 USC §607(d)(8).

 168   42 USC §607(c)(2)(D).  In October 2006, OTDA advised advocates that the number of households 
engaged in this category totalled 11% of the TANF population, well under the maximum allowable 30%. 
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5. BASIc LItErAcY

Despite the limitations just described, the agency must “encourage and 
may require” recipients who lack basic literacy to enroll in literacy, high 
school or other educational programs consistent with their employability 
plans.  169  The agency may, however, require that participation in the 
educational activity be combined with other activities. 170  

6. WhEn IS thE AGEncY ForBIddEn to IntErFErE 
WIth EducAtIonAL ActIvItIES?

 a. teens, recipients lacking basic literacy
 
As a result of  the assessment or the application of  the rules concerning 
teens (section (V)(F)(2), above) or basic literacy (section (V)(F)(5), above), 
a recipient may be assigned to an educational activity.  In that event, the 
recipient cannot be assigned to anything that would interfere with class 
attendance, but the recipient can be reassessed periodically and given other 
assignments in order to meet participation rates. 171

 b. Students in general

As noted in the workfare section, Accommodations for students, (V)(G)(h), 
below, non-graduate students in a wide range of  educational activities 
cannot unreasonably be assigned to hours that conflict with their academic 
schedules. 17�

 c. Work-study and internships

Certain student-recipients can meet their welfare work requirements, in 
part, with hours they spend in work-study, internships and other work 
placements that are part of  the curriculum of  an education and training 
program.  This provision of  the law is discussed in greater detail in Number 
of  Hours of  Participation, section (V)(C), above.  In addition, the law provides 
that, if  the local district decides to assign these recipients to additional 
work activities, it must make a “reasonable effort” to assign hours that 

 169   Households with dependent children:  SSL §335(2)(b); 18 NYCRR §385.6(a)(4).  Households 
without dependent children:  SSL §335-a(2)(b); 18 NYCRR §385.7(a)(4).  The current state law and regula-
tions do not define basic literacy; the state permits each district to define the term.  Under the prior law, basic 
literacy was defined as the equivalent of an 8.9, or 8th grade, 9th month reading level.

 170   The statute states that the educational activity may be assigned in conjunction with other “training 
activities.”  The regulations change the wording to other “work activities.”  It may be argued that the statutory 
use of the word “training” means that people cannot be assigned to workfare as their concurrent activity.

 171   SSL §336-a(4)(d), (5); 18 NYCRR §385.9(c)(5).

 172   SSL §336-c)(4).  See Bush v. Wing, 724 NYS2d 851 (1st Dept. 2001)(A sanction was upheld where 
the petitioner refused any work assignment that would conflict with her school schedule; the court notes 
that she never inquired about a possible accommodation of WEP hours to fit her class hours). Section V, Page 54



don’t conflict with the individual’s “academic schedule.” 17�

7. coLLEGE

 a. Four-year college

There is virtually no right under current law and practice to have 
attendance at a four-year college count towards meeting the work 
requirements.  As set forth in Educational activities, the Basic rules, section 
(V)(F)(1), above, the list of  potentially allowable educational activities in 
the Social Services Law includes two-year college programs and various 
vocational and trade schools, but not four-year college.  On the other 
hand, if  a person is able to meet her work requirements through some 
combination of  assigned activities and perhaps work-study or an internship 
hours, she may be able to remain in school. 174 

 b. two-year college

Unlike four-year college, two-year college (including a two-year degree 
program in a four-year college) is included in the list of  allowable activities 
in the Social Services Law.  Thus in various contexts the agency may assign 
or approve attendance at a two-year school.  

Current OTDA policy states that an individual may be allowed to 
participate in post-secondary education for up to two years (or the part-
time equivalent if  full-time participation would cause a hardship).  One 
year may be counted as vocational education and the second year may 
count as community service, if  the local district has defined community 
service to include post-secondary education. 175  

See NYC Practice Note, entitled Educational activities, on the following page.

 173   SSL §335-b(2).  See Matter of E.L., FH #2804818M, Oswego Co., 1/23/98 (A sanction for failure to 
attend an employment assessment workshop was upheld, even though it would have disrupted appellant’s 
attendance at four-year college.  Welfare can’t support someone while they pursue a four-year college de-
gree).  Note:  This decision was issued before the above-cited law was amended.  Even though four-year 
college itself is not a countable activity, the appellant could now argue that, under this law, she cannot be 
sanctioned unless the agency has made an effort to assign her work hours around her classroom sched-
ule.

 174   The Welfare Rights Initiative is a student activist and leadership training organization one of whose 
critical objectives is to encourage and help college students receiving public assistance to remain in 
school. Contact WRI at (212) 650-3592 and on the web at  www.wri-ny.org. 

 175   Welfare-to-Work Employment Policy Manual, 12 NYCRR §1300.8, Part 8D, Q & A, Question #15.
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NYC Practice Notes:  Educational activities  [Regular text resumes on next page] 

1.The right of single parents to participate in education and training:  Davila v. Eggleston  
In Davila v. Eggleston, a group of  legal advocates sued the city, claiming that HRA did not provide proper assessments or assign single parents with 
children in a manner that was consistent with their assessment.  The case particularly focused upon the routine denial of  access to education and training.  
In June �00�, the case was settled with a detailed description of  the rights of  single parents to engage in a range of  educational activities.  Among the key 
provisions: 176

 • Recipients have the right to an assessment before any assignment is made; 177 

 • Recipients can generally have up to 15 hours of  education and training in an approved program count towards meeting their work obligation;

 • Recipients may also have the right to participate in more than 15 hours of  approved education and training for a lifetime limit of  up to 1� 
months; and 

 • HRA must try to assign work hours that do not conflict with classroom schedules, even for students in four-year colleges.

A more complete description of  the terms of  the settlement may be found at the Urban Justice Center website, http://www.urbanjustice.org/litigation/
index.html.  This more detailed description provides an excellent overview of  client rights with regard to education and training (at least for single 
parents with children in New York City).

2. The right of singles without children to engage in education and training
In �004, the state Legislature changed the rules for countable activities for singles without children to more closely parallel the rules for households with 
children.  In New York City, HRA then issued a policy directive substantially expanding access to education and training for this population. 178

Among the key features of  the revised policy are the following:

 • Single adults without children must engage in 35 hours of  activity per week.  The first 20 hours must come from activities (a) through (h) 
and (l) on the list in section (V)(E)(1), above, Allowable and Countable Activities.  The countable primary activities for singles without children 
therefore now include community service and up to a lifetime limit of  1� months of  vocational training.

 • All participants should receive an individualized assessment before being assigned.   If  they express a preference for engaging in education 
or training, they should be referred to the Training Assessment Group, to determine whether such an activity would be appropriate.  If  the 
request to participate in education or training is rejected, the individual must be informed of  the reasons.

 • If  the person is already engaged in an education or training program, the worker must determine whether the program is on HRA’s Master 
List of  Approved Programs, and whether such participation can be approved. 179

3.The concurrent workfare/education model  
When HRA allows educational activities, it is usually in conjunction with a workfare assignment as a concurrent activity. Typically, people (especially 
those in households with children) are placed in programs that include three days of  workfare for every two days of  education.  Advocates may want to 
evaluate the educational adequacy of  such a model .  If  it is educationally inadequate, an argument may be made that the model violates the law, at least 
with regard to people lacking basic literacy and perhaps for people lacking English proficiency and teens lacking a high school diploma or equivalent. 

4. Efforts by the NYC Council to expand access to education and training – Litigation
In 2003, the New York City Council overrode a mayoral veto to adopt Local Law 23, which would have significantly expanded welfare recipient access 
to education and training. The Mayor sued, arguing that the City Council had overstepped its authority.  In November �004, a state Supreme Court 
justice invalidated Local Law 23, ruling that the state Social Services Law comprehensively covered the public assistance work rules and therefore
preempted, or barred, local legislation in this arena. 180   

5. The COPE program for college students  
In NYC, CUNY has established the COPE program (College Opportunity to Prepare for Employment) which provides a range of  services and 
information for CUNY students who receive public assistance.  The services include education counseling, child care referrals, social services liaison,
job readiness, and job placement and follow-up.  
For further information visit their website: http://www1.cuny.edu/portal_ur/content/studentjobs/cope.html.  
 

 176  These provisions and additional details are set forth in HRA’s PD #04-14-EMP. See also HRA's Employment Process Manual, available through 
the Empire Justice Center's Online Resource Center, www.empirejustice.org.

 177   This important provision varies from the statute, under which pre-assessment assignments can be made, see Pre-assessment assignments, 
section IV(A)(2)(d), above.

 178   PD #05-01-EMP. See also HRA's Employment Process Manual, available through the Empire Justice Center's Online Resource Center, www.
empirejustice.org.

 179   Providers who are not on the Master List, but would like to be added must contact the HRA Office of Resource Development. 

 180   Mayor of the City of New York v. Council of the City of New York et al, Index No. 401512/03, (Supreme Court, New York County, 2004).  
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8. voLuntEErS

HRA must “give first consideration” to recipients who volunteer to 
participate in work-related activities and must periodically advise people of  
the opportunity to volunteer.  181 

G. WorKFArE - thE WorK ExPErIEncE 
ProGrAM (WEP)

1. IntroductIon

Workfare is the name commonly given to welfare programs in which 
recipients must perform some work activity, not for wages, but as a 
condition of  receiving their grant.  Recipients are often assigned to 
workfare, known as the Work Experience Program (WEP), either as their 
sole activity or in combination with other activities such as job search, high 
school equivalency, or English as a second language.

2. LIMItS And ProtEctIonS 182

 a. A limitation on assigning workfare:  Private sector jobs

In addition to the general protections against inappropriate assignments 
– for example, the rules that assignments should be based on proper 
evaluations of  disabilities and proper assessments – the Social Services 
Law also provides that workfare assignments should be made only to the 
extent that “sufficient private sector employment is not available.” 18�

 b. type of  assignment

WEP assignments:

 • must be in the public (government) or non-profit sector, 184 and 

 •must serve a “useful public purpose,” 185

 181   SSL §332(2)(b).

 182   See generally SSL §§336(d), 336-c; 18 NYCRR §385.9(d). 

 183   SSL §336(1)(d).

 184   SSL §§336(1)(d), 336-c(1)(b); 18 NYCRR §385.9(a)(4), (d)(2).  See Matter of KH, FH #3575546Y, 
Suffolk Co., 8/6/01 (The recipient could not be sanctioned for failing to promptly report that a work experi-
ence assignment had ended, because the agency could not consider work for a private for-profit corpora-
tion to be “work experience”).

 185   SSL §336-c(2)(d); 18 NYCRR §385.9(d)(iv). 
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Advocacy Tip: Volunteers

People who are, on their own, participating 
in appropriate activities can be considered 
volunteers and have the right to receive 
training-related expenses (see Supportive 
Services, section (VI), below).  The catch:  
There have been reports that when volunteers 
request TREs, they are immediately called 
in for a workfare assignment.  It is unclear 
whether such a practice, though offensive, is 
illegal.

Advocacy Tip: The availability of
private sector jobs

As far as we know, this provision – allowing 
workfare to be assigned only to the extent 
that private sector jobs are not available – has 
never been invoked by recipients or advocates.  
Arguably, it provides some protection against 
a workfare assignment that conflicts with a job 
the recipient might already have.  It also might 
be used (even if  only for policy advocacy 
purposes) to force the local agency to 
acknowledge that private sector employment 
may not be sufficiently available.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1677&sdocID=1515&strdb=fairhearing&sfile=3575546y%2Epdf


  c. Health and safety
WEP workers must:

 • be treated as “public employees” for purposes of  workplace 
health and safety protection under the New York Labor Law; 186

 • be given assignments that meet “appropriate federal and state 
standards of  health, safety and other work conditions; 187 and 

 • be given assignments that include workers’ compensation or 
similar protection, although not necessarily at the same benefit 
level as regular employees receive. 188

 d. hours assigned

The number of  hours that a recipient can be required to participate in 
work experience (workfare) or community service is calculated by dividing 
her monthly grant 189 plus the value of  her monthly Food Stamp allotment 
by the hourly minimum wage. 190  Issues concerning the hours of  work are 

 186   SSL §330(5).  This provision also applies to community service.  See also Capers v. Giluliani, 677 
NYS2d 353 (1st Dept. 1998) (Acknowledging that WEP workers are covered by the Public Employee Safety 
and Health Act (PESHA) but dismissing a class action suit over widespread health and safety violations 
in WEP on the ground that plaintiffs had failed to exhaust administrative remedies under PESHA and the 
SSL.  Note:  This case did not address the merits of the workers’ complaints, but it does make it procedur-
ally more difficult to enforce these health and safety protections.); Stone v. Sweeney, 698 NYS2d 645 (1st 
Dept. 1999) (The court denied WEP workers’ request to compel the Department of Labor to allow National 
Employment Law Project representatives to be present for DOL’s processing of WEP workers complaints 
of health and safety violations pursuant to PESHA.  PESHA’s term “authorized employee representative” 
was defined as applying only to “employees and union representatives”).

 187   SSL 336-c(2)(a); 18 NYCRR §385.9(d)(3)(i).  It is unclear how, if at all, this differs from the protec-
tions of public employees under PESH, which incorporates the federal standards, NY Labor Law §27-a(4).  
See also Matter of WJ, FH # 2850720L, NYC, 2/23/98 (The recipient had good cause to refuse to report to 
a WEP assignment because he was not provided with inclement weather gear for an outdoor assignment 
cleaning sanitation trucks); Matter of LB, FH #2870315P, Nassau Co., 3/24/98 (The recipient had good 
cause to refuse to report to a nighttime WEP assignment because she feared for her safety as the only 
woman at a fairly deserted work site).

 188   SSL §§330(5), 336-c(2)(d); 18 NYCRR §385.9(d)(3)(iii).  It does not appear that any court or ad-
ministrative body has interpreted the “not necessarily at the same benefit level” provision.  Under prior law, 
the Workers’ Compensation Board had ruled that WEP workers did not receive “wages” for  the purpose of 
calculating their benefit level, and that the benefit level should be set based on the wages of comparable 
workers or, in their absence, the PA benefit level.  See Matter of Dutchess County DSS, 100 NYWCLR 
1061 (2000); Matter of NYC Parks and Recreation, 98 NYWCLR 1115 (1998). Most reported cases deal 
simply with the apportionment of workers’ compensation liability between the social services district and 
the entity to which the worker was assigned.  See, e.g., Hughes v. Steuben County Self-Insurance Plan, 
669 NYS2d 716 (3d Dept 1998); Kemp v. City of Hornell, 672 NYS2d 537 (3d Dept 1998). 

 189   If a grant is being reduced by a recoupment, what is the proper amount to use in calculating 
workfare hours?  The law is unclear and the only relevant FH decision we could find sheds limited light on 
the subject, see Matter of Anonymous, FH #2954977K, Schenectady Co. 9/18/98 (Whether the calculation 
of work hours should include the appellant’s recoupment depends upon the type of recoupment.  For ex-
ample, a recoupment for unreported wages should not be included because the appellant already worked 
those hours).  Although federal wage-and-hour laws apply to work experience programs (see In workfare, 
are you working off your grant?, section V(F)(3), below), federal law specifically states that a sanction that 
reduces benefits cannot be construed as a reduction in wages, 42 USC §608(c).

 190   SSL §336-c(2)(b); 18 NYCRR §385.9(a)(4).  The same rule applies to community service.   SSL 
§336(g); 18 NYCRR §385.9(a)(7). 

Section V, Page 58

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1282&sdocID=1123&strdb=fairhearing&sfile=2850720L%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1290&sdocID=1131&strdb=fairhearing&sfile=2870315P%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1329&sdocID=1170&strdb=fairhearing&sfile=2954977K%2Epdf


also discussed Number of  hours of  participation, section (V)(C), above.
Example:  A one-person household receives $�50 per month in 
welfare and $150 in Food Stamps, for a monthly total of  $500.  
With a minimum wage of  $7.15, she can be assigned a monthly 
maximum of  $500 divided by $7.15, or 70 hours per month of  
workfare or community service.

  i. Hours under the workfare formula v. maximum assignable hours

For some households, applying the formula described above works out 
to fewer than the number of  hours that would otherwise be required 
(see Number of  hours of  participation, section VI(B), above).  For Safety Net 
households (with or without dependent children), once the recipient is 
working the maximum permissible hours of  work experience, she may be 
deemed to fully participating in work activities. 191

But in general, if  the formula allows for fewer hours of  workfare or 
community service than might otherwise be required, then individuals may 
still be assigned additional hours of  activities other than work experience 
or community service. 19�

 
  ii. Historical note:  Minimum wage v. prevailing wage

A lawsuit was brought under an earlier version of  the State workfare law, 
claiming that workfare hours should be based not on the minimum wage, 
but on the prevailing wage for the type of  work being performed.  The law 
was amended while the litigation was pending and the Court of  Appeals 
ultimately approved the application of  the minimum wage. 19�

   iii. Excess hours

If  the local district assigns someone to perform more hours of  WEP 
than is permitted by the statute, what is the remedy?  Once the individual 
works the required number of  hours, failure to report for the remaining, 
excessive, hours should not be sanctionable. 194  It is an open question, 
however, whether there is any way for an individual to get “credit” (either 
in money or reduced future work hours) when too many hours are actually 

 191   18 NYCRR §385.8(c)(10); Welfare-to-Work Employment Policy Manual, Department Policy for 
§385.8, p. 108.

 192   SSL §§336-c(2)(b), 336(1)(g); 18 NYCRR §385.8(c)(10).

 193   Brukhman v. Giuliani, 705 NYS2d 558 (Ct. of App. 2000).  A decision 23 years earlier had found 
that a provision in the state Constitution mandated application of the prevailing wage, Young v. Toia, 403 
NYS2d 390 (Orleans County 1977).  But Young is not mentioned in the Brukhman decision.

 194   See Matter of R.B., Jr., FH # 2812899Z, Oswego Co. 2/25/98 (Although the appellant had failed to 
report to a work assignment, the action was not sanctionable because he had already worked the maxi-
mum hours required).
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worked.  The State and local district would likely deny that the recipient 
has “earned” any extra money or offset of  future work, given the State’s 
position that a person engaged in workfare is not actually earning, or 
“working off ” her grant.  An argument can be made that a workfare 
worker is entitled under federal employment law to compensation for the 
extra hours (see In workfare, are you working off  your grant?, section (V)(G)(3), 
below).

 f. displacement of  other Workers

A variety of  protections are designed to ensure that WEP assignments will 
not undermine the rights of  the existing workforce. 195  WEP assignments:

• may not result in the displacement, loss of  position, or loss of  
promotion opportunities for current regular employees of  the 
WEP site employer; 196

• may not be used to fill the positions of  workers on layoff  or fill 
vacancies created by workforce reductions; 197

• may not involve the performance of  “a substantial portion of  the 
work ordinarily and actually performed by regular employees;” 198

• may not result in the loss of  a bargaining unit position as a result 
of  the WEP worker's performing work “normally performed” by 
regular employees, 199 or

• may not be made to a site where workers are engaged in a “legal 
strike” or are being locked out. �00

While the purpose of  these anti-displacement laws seems reasonably 
clear, a recent court decision raises questions about whether they can be 
enforced.  In Rosenthal v. City of  New York, a public employees union in 
New York City claimed that WEP workers were displacing regular New 
York City employees.  The Appellate Division declared that the union 
could only prevail if  each individual plaintiff  proved that he had been 

 195   New York’s protections go beyond the floor set by federal law for TANF-funded programs.  See 42 
U.S.C. §607(f).

 196   SSL §336-c(2(e); 18 NYCRR §385.9(d)(3)(v)(a), (c).

 197   SSL §336-c(2(e); 18 NYCRR §385.9(d)(3)(v)(b).

 198   SSL §336-c(2(e); 18 NYCRR §385.9(d)(3)(v)(d).

 199   SSL §336-c(2(e); 18 NYCRR §385.9(d)(3)(v)(e).

 200   SSL §336-c(2)(f); 18 NYCRR §385.9(d)(3)(v)(f).
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displaced or replaced by a specific WEP worker.  With vast systems of  
municipal employment and workfare in New York City, it is virtually 
impossible to establish such proof. �01

Following this decision, the case was returned to the trial court, which 
ruled that, in order to succeed in their claims, plaintiffs must “specify the 
Parks Department employees who were allegedly displaced and the dates 
of  their displacement…”  The court also stated that for workfare to be 
useful, WEP workers must be permitted to do work that is very similar, 
maybe even identical to, the work of  regular employees.  Without specific 
proof  of  displacement, this practice does not violate the anti-displacement 
laws. �0�  If  this decision stands, it is difficult to determine whether these 
laws provide meaningful protection.

 g. WEP grievances - conciliation

Grievances concerning WEP assignments, working conditions, and related 
issues can be raised affirmatively by WEP participants through use of  the 
conciliation process, which is discussed more thoroughly in Conciliation, 
section (VII)(C), below. �0�

 h. Accommodations for students

For non-graduate students at a CUNY, SUNY or other “approved non-
profit education, training or vocational rehabilitation agency,” HRA must 
consult with the school and assign the student to a WEP site on campus, 
if  available, or else “within reasonable proximity,” to the extent possible.  
To assert this right, the student must maintain a C average, unless she can 
show that the lower average was caused by an “undue hardship.”   

In addition, the district may not “unreasonably” assign hours that conflict 
with the student’s academic schedule. �04  

 201   Rosenthal v. City of New York, 725 NYS2d 20 (1st Dept, 2001).  In 2000, the City settled a separate 
displacement lawsuit brought by the union representing painters and carpenters in the Parks Department. 
See Anthony Ramirez, “Metro Briefing:  Workfare Agreement,” N.Y. Times, June 9, 2000 at B4.  See also 
AFSCME N.Y. Council 66 v. City of Lackawanna, 476 NYS2d 666 (4th Dept. 1984) (The union claimed that 
Public Works Program (predecessor to WEP) assignments violated SSL §144(2)(b), the statute that at the 
time prohibited PA recipients from performing the work of regular employees.  A motion to dismiss was de-
nied, and the case was allowed to proceed where the union alleged that recipients performed the work of 
26 regular employees who had been laid off); Ballentine v. Sugarman/Gotbaum v. Rockfeller, 344 N.Y.S.2d 
39 (NY Co. 1973) (Unions and Home Relief (predecessor to SNA) recipients challenged PWP (former 
WEP) programs for denying job benefits, and for violation of the State civil rights law and the Constitution.  
The court found that these are not civil service appointments, there was no evidence that regular worker 
are being displaced, and there was no peonage (involuntary servitude) where a person has a choice to 
refuse to work and forgo benefits). 

 202   Rosenthal v. City of New York, 773 NYS2d 505 (Sup. Ct. NY Co., 2003).

 203   SSL §341(2); 18 NYCRR §385.11(b).

 204   SSL §336-c(4); 18 NYCRR §385.9(d)(5).  These are sometimes referred to as the Ramirez-Marchi 
provisions, after the sponsors of the initial legislation.
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NYC Practice Note: 
WEP grievance procedure

In �000, the City Council passed, and then 
overrode Mayor Giuliani’s veto of  legislation 
mandating the establishment of   a WEP 
grievance procedure that would afford 
recipients a process for resolving complaints 
within the worksite agency before initiating 
HRA’s conciliation procedure. 1  Presumably 
disputing the Council’s authority to enact such 
a law, the City has refused to implement this 
law.

 1   City Council Intro. #316-1998.

Advocacy Tip: Accommodations for 
students  

It may well be a struggle to persuade local 
districts to comply with this legal mandate. 
Even if  districts do comply, many recipients 
will not be able to fulfill obligations connected 
with school, WEP and family, regardless 
of  assignment locations and hours. 1  But 
the rule may benefit some students.  It also 
may afford a good defense to a threat of  
sanction.  Advocates should insist that HRA 
demonstrate that it has met its obligation, for 
example, to consult with schools on WEP 
locations, and that it has made an effort to 
accommodate the student’s schedule before 
assigning conflicting hours.

 1   Matter of AL, FH #3065689H, Nas-
sau Co., 2/8/99 (This decision upheld the 
sanction of a full-time student recipient who 
refused to comply with WEP assignment that 
accommodated her school hours).

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1372&sdocID=1213&strdb=fairhearing&sfile=3065689H%2Epdf


  i. Employment law protection

Generally applicable employment laws, including anti-discrimination and 
minimum wage protections, may provide an importance source of  rights 
for workfare workers.  For further discussion, see, for example, Federal anti-
discrimination protection, section (V)(G)(2)(j), and In workfare, are you working off  
your grant?, section (V)(G)(3), below. �05

 j. Federal anti-discrimination protection

The federal government has made clear that many workplace protections 
applicable to employees also apply to workfare workers.  These include the 
Fair Labor Standards Act (FLSA), the Occupational Safety and Health Act 
(OSHA), and federal anti-discrimination laws. �06 

In September, 1999, the U.S. Department of  Health and Human 
Services issued a “guidance” reviewing civil rights protections for welfare 
recipients. �07  These include a prohibition against discrimination on the 
basis of  race, color, national origin, disability, sex, age, religion or political 
belief.

Among the relevant anti-discrimination laws are the federal employment 
discrimination statutes, Title VII of  the Civil Rights Act of  1964 (no 
discrimination on the basis of  race, sex, religion or national origin), 
the Age Discrimination in Employment Act, and the Americans with 
Disabilities Act. �08  

The U.S. Court of  Appeals for the Second Circuit (in New York) has 
ruled that workfare workers are “employees” for purposes of  Title VII 
of  the Civil Rights Act of  1964.  This means that they have the anti-
discrimination protection and the rights that are given to employees under 
that law. The ruling came in a case involving complaints of  sexual and 
racial harassment filed by a number of  New York City WEP workers. �09  

 205   See generally “Employment Rights of Welfare Recipients & Displaced Workers” (National Employ-
ment Law Project 2000), available at http://www.nelp.org/pub18.pdf.

 206   See, “How Workplace Laws Apply to Welfare Recipients,” issued by the U.S. Department of Labor, 
http://www.dol.gov/asp/w2w/welfare.htm#, revised 2/99.  See also,  Appendix J:  Workfare:  Are partici-
pants “employees”?  Relevant case law.

 207   The Guidance was attached to TANF-ACF-IM-99-5, dated September 15, 1999, and can be ob-
tained at http://www.hhs.gov/ocr/overview1.htm.  

 208   An interesting ADA case about the right to participate in WEP is discussed in Assignments for 
people with work limitations, section II(C)(4), above. 

 209   There were initially two separate cases, but they were consolidated as United States v. City of 
New York, 359 F3d 83 (Second Circuit 2004).  Counsel in the case include the National Center for Law 
and Economic Justice (formerly the Welfare Law Center) and Legal Momentum (formerly the NOW Legal 
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Advocacy tip: Recipient protection in 
workfare

1. Raising the claims: The protections 
afforded workfare participants only have 
meaning if  we demand that they be enforced.  
The failure to meet these requirements may 
be asserted in conciliation (see Grievances, 
section (VII)(C), below), in fair hearings 
or in court, or may be a defense against a 
threatened sanction.  In addition to other 
arguments, advocates can also demand 
that the agency demonstrate that it made 
reasonable efforts to accommodate classroom 
hours, complied with the Americans with 
Disabilities Act, and followed the mandates 
of  the Fair Labor Standards Act.  These are 
not guaranteed winners, but they will have no 
force at all unless we assert the claims.

2. Compliance while challenging 
workfare assignments: We would advise 
that, wherever possible, a person comply with 
requirements while challenging them.  In 
this way, the person does not risk a sanction 
if  the challenge is unsuccessful.  Of  course, 
if  compliance would put the person’s health 
or safety in jeopardy, then this may not be 
feasible.

3. Responding to an assignment 
–Tough choices: People who are required 
to engage in a work activity may often prefer 
to participate in education or training.   As the 
discussion of  work activities demonstrates, 
there are a number of  alternatives to workfare 
that, in limited circumstances, the individual 
has a right to pursue, or, in other situations, 
the agency can choose to assign.  If  the 
agency makes an assignment that would 
force the person to drop out of  a preferred 
activity, or prevent her from enrolling in such 
an activity, then she faces a difficult choice:  
go to the assignment, which may make it 
impossible to stay in school, or refuse to go to 
the assignment and risk the loss of  benefits.  
If  she refuses to go to the assignment, she 
will soon receive a notice of  sanction for 
noncompliance.  Immediately upon receipt 
of  that notice, she should request conciliation 
and/or a fair hearing.  Some of  the grounds 
upon which the assignment may be challenged 
are set forth in the checklist in Appendix E.

http://www.nelp.org/pub18.pdf
http://www.dol.gov/asp/w2w/welfare.htm#
http://www.hhs.gov/ocr/overview1.htm


In addition, a Federal District Court in Rochester has recently ruled that 
workfare workers are also employees for purposes of  the Fair Labor 
Standards Act. �10  This ruling, if  affirmed on appeal, will have significant 
implications, discussed in “In workfare, are you ‘working off ’or ‘earning’ your 
grant?” section (V)(G)(3), below.

3. In WorKFArE, ArE You “WorKInG oFF” or 
“EArnInG” Your GrAnt?
 
	 a.	Conflicting	state	and	federal	perspectives
 
  i. New York’s position:  It’s a required activity, these are not earnings

Before the Welfare Reform Act of  1997, recipients assigned to perform 
work experience (once referred to as “public works projects”) were 
considered to be earning their public assistance benefits, thereby “working 
off ” the grant. �11  The WRA eliminated those sections of  the SSL that 
were the basis of  this interpretation.  In describing the maximum number 
of  hours a recipient can be assigned, using a formula based on the 
minimum wage, the state regulations declare that this 

 “. . . does not mean that such participant is receiving a wage for the 
performance of  such activities.  The participant is not working off  
the grant, but is engaged in work activities as an element of  his/her 
plan to become self-sufficient . . . .” �1�

  ii. The Federal position:  Work experience is “employment”

New York State’s position seems to be inconsistent with federal law.  
After passage of  the PRWORA in 1996, the U.S. Department of  Labor, 
the U.S. Department of  Health and Human Services, and the U.S. Equal 
Employment Opportunity Commission each took the position that 
“federal employment laws… apply to welfare recipients as they apply to 
other workers.  The new welfare law does not exempt welfare recipients 
from these laws.” �1�  As noted in the next section, the guidance explicitly 

Defense and Education Fund).

 210   Elwell v. Weiss, (U.S. District Court, Western District of New York, 2006), 03-CV-6121.

 211   SSL §§164(3)(b), 336(1)(g)(McKinney’s 1996); Walker v. Shang, 412 NYS 2d 629 (2nd Dept. 1979).

 212   18 NYCRR §385.9(a)(4), (7).  See also, the related discussion in Number of hours of participation, 
section V(B), above.

 213   U.S. Department of Labor, “How Workplace Laws Apply to Welfare Recipients,” Daily Lab. Rep. 
103, at E-3 (May 29, 1997, revised February 1999), http://www.dol.gov/asp/w2w/welfare.htm; see also 45 
C.F.R. § 260.35(b); and EEOC, “Enforcement Guidance:  Application of EEO Laws to Contingent Workers 
Placed by Temporary Employment Agencies and Other Staffing Firms,” No. 915.003, 5(a) (December 3, 
1997), available at http://www.eeoc.gov/docs/conting.html. 
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Advocacy Tip:“Working off” the grant

Since the Fair Labor Standards Act (FLSA) 
and other labor law provisions have been 
found to apply to workfare, advocates should 
argue that recipients are, in fact, “working 
off ” their grants.  It would therefore follow 
that the local agency is unlawfully “double-
dipping” or demanding a “kickback” (a) if  
they require recipients to work off  grants for 
which the agency has been reimbursed with 
child support payments, or (b) if  they take, 
as part of  the enforcement of  a lien, benefits 
that the recipient had already earned, or (c) if  
they fail to compensate the recipient for hours 
worked in excess of  the value of  their grant.

http://www.dol.gov/asp/w2w/welfare.htm
http://www.eeoc.gov/docs/conting.html


includes the Fair Labor Standards Act in this discussion. Applying the 
ordinary definitions of  “employment,” welfare recipients would likely 
be considered “employees” when they participate in work experience 
programs. �14  This view is supported by the recent New York Federal 
court decision, discussed in the next section, in Elwell v. Weiss.

 b. Are you “working off ” your grant?  the implications   
   
  i. Introduction

Under the federal Fair Labor Standards Act (FLSA), which, according to the 
Federal Department of  Labor, does apply to workfare workers, an employee 
is entitled to earn at least the applicable minimum wage for each hour of  
work.  

Until recently, this argument had not explicitly been adopted by any court, 
though there had been some favorable rulings on related issues in recent 
years.   But in September �006, in the case of  Elwell v. Weiss, the federal 
district court in Rochester ruled definitively that a welfare recipient engaged 
in workfare activities “is entitled to the protections of  the Fair Labor 
Standards Act.” �15 Also, advocates have repeatedly achieved favorable 
settlements with complaints brought under federal employment law 
theories. Applying this rule to WEP means that an individual participating 
in WEP has earned her benefits as wages.  Treating benefits as earnings and 
treating WEP workers as entitled to the minimum wage for every hour of  
work can have significant implications in a number of  circumstances.

  ii. Child Support

State law now provides that a household’s total monthly grant plus the 
monthly food stamps allotment serve as the basis for calculating hours 
of  work.  This is the case even when the state and city’s welfare costs are 
partially offset by child support payments they receive on behalf  of  a 
child in the household.  �16   In essence, this means that the local agency 
is requiring the recipient to work for funds for which the agency has 
already been reimbursed in the form of  child support payments.  If  the 
FLSA applies to WEP workers, then this state practice arguably results 
in a minimum wage violation under regulations that ban “kickbacks” to 

 214   See “How Workplace Laws Apply to Welfare Recipients,” footnote 214, above.  See also Appendix 
J: Workfare:  Are participants “employees”?  Relevant case law.

 215   Elwell v. Weiss, (U.S. District Court, Western District of New York, 2006), 03-CV-6121.

 216   For the purpose of calculating the hours of a work experience assignment, pre-1997 law excluded 
that portion of the grant for which the local district was reimbursed through child support collection.  SSL 
§336-c(2)(b) (McKinney’s 1996).
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employers. �17

  iii. Liens and SSI interim assistance

If  a public assistance recipient owns property, the local agency is 
authorized to require the person to sign a lien, which gives the agency 
a claim upon some or all of  the value of  that property.  Prior to the 
enactment of  the Welfare Reform Act of  1997, the Social Services Law 
barred local agencies from asserting a lien for welfare they had paid if  
the recipient had earned or “worked off ” that assistance. �18  New York’s 
Welfare Reform Act repealed this section of  the law, and the state now 
claims that such liens are valid, even against benefits that the recipient had 
“earned” through work activities.  This arises, for example, when a former 
recipient sells her home or receives a personal injury award, and the district 
claims some of  the proceeds as reimbursement for welfare that had been 
provided.  

Similar to the lien situation is the treatment of  SSI interim assistance.  
When Safety Net recipients are found eligible for Supplemental Security 
Income (SSI), the first SSI payment, which generally includes retroactive 
benefits, is sent to the district as reimbursement for the “interim 
assistance” provided by the local district while the SSI application was 
pending. �19  

If  the benefits received by a WEP participant are construed as earned 
wages under the FLSA, then seeking reimbursement of  these wages would 
constitute an illegal “kickback” of  wages.  New York State rejects this 
reasoning, ��0 but advocates have achieved favorable settlements after filing 
FLSA actions on behalf  of  workfare workers forced to reimburse the 
local district for earned benefits. ��1  And in September �006, the Federal 
District Court in Rochester ruled, in an SSI Interim Assistance case, 
that the FLSA minimum wage provisions did, indeed, apply to workfare 
activities, and directed the local district to return funds improperly taken 
from the plaintiff ’s retroactive SSI check. ���

 217   29 CFR §531.35.  

 218   Former SSL §§ 164(3)(b), 336-c(3); Walker v. Shang, 412 NYS 2d 629 (2nd Dept. 1979) (The court 
ruled that a recipient was entitled to a reduction of the local agency’s lien against his house by the amount 
he had “earned” through workfare).

 219   See SSL §§158(2), 349(b)(2); 18 NYCRR §353.2.

 220   See Matter of M.W., FH #2968732P, Fulton Co., 8/27/98 (The local district’s recoupment of “interim 
assistance” paid during pendency of Safety Net recipient’s application for SSI was upheld, notwithstanding 
appellant’s argument that those benefits had been earned as wages due under the FLSA); see also Matter 
of A.G., FH #3069315Y, Erie Co., 2/10/99.

 221   See Advocacy Tip:  “Working off” the grant, following section V(F)(3)(b)(4), below.

 222   Elwell v. Weiss, (U.S. District Court, Western District of New York, 2006), 03-CV-6121.
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  iv. Wages for excess hours?

A public assistance recipient who works for more hours than her benefit 
level (including food stamps) divided by the minimum wage may have 
a claim for unpaid wages under the FLSA.  One lawsuit raising such a 
claim was settled favorably to the plaintiff, ��� and another is currently 
pending. ��4  See also Hours assigned, section (V)(G)(2)(d), and Excess hours, 
section (V)(G)(2)(d)(iii), above.

h. JoB SEArch ActIvItIES

1. JoB SEArch – JoB oFFErS

Applicants and recipients can be required to show that they are engaged 
in an “active and continuing effort to achieve self-sufficiency.” ��5  This 
effort includes the search for employment and, for people who are 
otherwise exempt from the work requirements, activities to help prepare 
for employment if  the agency finds that appropriate.  

Applicants and recipients must also accept any offer of  legal employment 
that they are capable of  performing.  

These requirements apply regardless of  whether HRA has given the 
person any assignments. They are discussed in detail in Job search and job 
refusal, section (IX)(C)(1), below.  

2. SAnctIonS – APPLIcAntS v. rEcIPIEntS

Under the job search statute, the noncomplying applicant or recipient 
is ineligible for assistance. ��6  This implies that the remainder of  the 

 223   See Cordos, discussed in the accompanying Advocacy Tip:  “Working off” the grant.

 224   Stone v. McGowan, 308 F.Supp.2d 79 (N.D.N.Y. 2004) (The plaintiff brought this suit under the Fair 
Labor Standards Act for payment of back wages equal to the difference between the minimum wage for the 
hours worked and the PA grant received during that period.  The court recently denied the State’s motion to 
dismiss, ruling that, for purposes of FLSA, people doing workfare are “employees.”).  See Appendix C.

 225   SSL §336-d; 18 NYCRR §385.9(e)(5).

 226   See Matter of S.M., FH #2619761Z, Chemung Co. 6/20/97 (The agency had the right to insist upon 
a job search with in-person contacts with potential employers.  The appellant’s mailing out of resumes did 
not comply with the requirement); Matter of R.G., FH #2995983Z, Nassau Co. 11/27/98 (An application 
was properly denied when the applicant failed to submit verifiable job search contacts, even though the 
ALJ found the applicant’s testimony regarding contacts plausible and persuasive).  Compare this with Mat-
ter of J.B., FH #2253589P, Albany Co. 6/6/95 (The agency should have accepted job contacts without the 
required phone numbers where the contacts were verifiable because they were with major employers, and 
the appellant cured the problem upon notice); compare also with Matter of L.A., FH #3787001Q, Nassau 
Co., 12/9/02 (A sanction for failure to provide verifiable job search contacts was reversed where the agen-
cy did not attempt to verify the listed contacts for two months); also Matter of T.L., FH #P279512AWZ, Erie 
Co. 4/9/01 (The appellant’s failure to provide phone numbers of job contacts is not sanctionable where the 
job search book she was given had no line for phone numbers); Matter of B.A., FH #2474013K, Orange 
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Advocacy Tip: Enforcing the job 
search requirements

In the past, the job search rules were not 
strictly enforced, perhaps due to a reluctance 
to punish people without having provided 
adequate guidance, assistance or information.  
It is unclear whether this has changed, or 
whether some districts are more aggressive 
in enforcing these requirements. The legality 
of  requiring extensive, on-going activities of  
applicants who are not yet receiving assistance 
is questionable.  However, it is probably 
best for the applicant to comply as much as 
possible while challenging the requirements in 
a Fair Hearing or in court.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1175&sdocID=1007&strdb=fairhearing&sfile=2619761Z%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1044&sdocID=859&strdb=fairhearing&sfile=2253589P%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1348&sdocID=1181&strdb=fairhearing&sfile=2995983Z%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1825&sdocID=2298&strdb=fairhearing&sfile=3787001q%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1106&sdocID=930&strdb=fairhearing&sfile=2474013K%2Epdf


household can still receive aid.  However, the regulations treat applicants 
and recipients differently, providing that if  an applicant fails to comply 
with this rule, the entire household is ineligible for assistance.  A recipient 
who fails to comply is subject to sanctions, as described in Sanctions, section 
(VII), below, meaning a pro-rata reduction in the grant.  The legality of  
OTDA’s interpretation of  the rule for applicants is open to question.

I. SuBSIdIzEd EMPLoYMEnt ProGrAMS

The Social Services Law provides for the establishment of  public and 
private sector subsidized employment programs.  These programs are 
discussed in Subsidized employment, section (IX)(C)(2), below.  

Co., 7/29/96 (The appellant who made 35 of the required 40 job contacts did not have good cause where, 
despite illness and child care difficulties, there was still plenty of time to make the remaining five contacts).
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vI. SuPPortIvE SErvIcES – trAInInG-
rELAtEd ExPEnSES 227

A. IntroductIon

Applicants and recipients are entitled to certain supportive services if  
necessary to enable them to participate in work-related activities.  These 
services include, but are not limited to:

 • transportation;

 •  child care for children up to the age of  13 years (but see Age of  
the child – Children with special needs, section (VI)(D)(3)(a), below);

 • work-related expenses;

 •  in certain cases, case management; 

 •  medical services; and 

 • other services. ��8

The local agency must provide individuals with information about the 
availability of  these supportive services (see Information/Orientation, section 
(III), above).

1. ArE SuPPortIvE SErvIcES An EntItLEMEnt?

The statute provides support for the argument that supportive services 
are mandatory, but within limits.  First, the statute states that supportive 
services must be provided “… subject to the availability of  federal and 
state funds…” ��9  However, the child care provisions, discussed below, 
make clear that local agencies may not assign or sanction individuals who 
need child care unless that child care is made available.

 227   SSL §332-a; 18 NYCRR §385.4.

 228   The regulation implies that the provision of “other” supportive services is completely within the 
discretion of the agency, 18 NYCRR §385.4(a)(3).  However, FH decisions suggest that judges are reluc-
tant to uphold sanctions where the local agency refused to provided needed services or equipment.  See 
Matter of S.J., FH #2850720L, NYC, 8/17/98 (The appellant had good cause for failing to comply with a 
workfare assignment cleaning trucks because inclement weather gear was not provided); Matter of George 
G., FH #2515922J, NYC, 10/17/96 (The appellant had good cause to not participate in a workfare assign-
ment shoveling snow where the agency failed to provide snow boots).

 229   SSL §332-a; 18 NYCRR §385.4(a)(1).
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Advocacy Tip: The dual value of 
supportive services

The supportive services rules are potentially 
useful in at least two ways:  First, valuable 
services may be available, so people who 
meet the eligibility criteria for services should 
assert their right to receive them.  Second, 
if  a person is threatened with a sanction 
for noncompliance, it may be appropriate 
for her to claim, as a defense, that whatever 
noncompliance may have occurred was caused 
by the agency’s failure to provide needed 
services.
 

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1282&sdocID=1123&strdb=fairhearing&sfile=2850720L%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1137&sdocID=960&strdb=fairhearing&sfile=2515922J%2Epdf


Assuming the funding is available, supportive services listed above must be 
provided whenever needed “…to enable an individual to participate…” in 
the work programs.

2. voLuntArY PArtIcIPAtIon

There appears to be a conflict between the statute and the regulations 
with regard to supportive services for work-related activities that a person 
pursues on a voluntary basis.  This is discussed further in Child Care/
Voluntary Activities, section (VI)(D)(7)(e), below. 

B. trAnSPortAtIon 

Neither the statute nor the regulations specify for what purposes 
transportation expenses must be provided, but it can be argued that 
funding must be provided for any travel an applicant or recipient must 
undertake to comply with the work rules. ��0  This would include travel:

 •  to and from a work, education or training site;

 • to and from agency-mandated medical appointments;

 •  to and from child care; and

 •  to engage in job search.

The regulations also provide that the agency must “make diligent efforts 
to assist” recipients who need transportation to and from work activities 
and to try to provide assignments near home if  there is a lack of  
transportation. ��1   

 230   See Are supportive services an entitlement?, section VI(A)(1), above.  See also Matter of A.G., FH 
#4208584N, Chemung Co., 11/17/04 (Among other issues, the agency failed to establish that they had fur-
nished the appellant with a bus pass with which she was to make job contact); Matter of Anonymous, FH 
#3611317N, Suffolk Co., 6/25/02 (A sanction was reversed where the appellant needed to take a private 
ferry to the job assignment and the agency offered only public bus tokens); Matter of D.M., FH #2196920H, 
Nassau Co. 3/13/95 (The appellant had good cause for failing to attend a scheduled appointment because 
she had not been issued a transportation allowance or the public assistance grant to which she was 
entitled).  Compare Matter of H.L., FH #3065034M, Nassau Co. 4/30/99 (The agency determination not 
to provide a transportation allowance was correct where the appellant did not request it or demonstrate a 
need for it.  Note:  In a case like this, make sure to insist that the agency demonstrate that it had informed 
the individual about the right to a transportation allowance).  See also transportation-related decisions in 
the footnotes under Without good cause, section VII(D)(3)(b)(iii), below.  

 231   SSL §332(2)(a); 18 NYCRR §385.4(a)(4).  Matter of D.D., FH #3427743H, Suffolk Co., 3/14/01, 
(The agency was directed to assess the appellant’s ability to use public transportation or arrange for 
assisted transportation where they had not done so, and appellant had very limited ability to use public 
buses); Matter of C.D., FH #3837957J, Tioga Co., 5/5/03 (A sanction for failure to comply with an  assign-
ment was reversed because the agency should not have assigned the appellant before addressing her 
transportation barriers).
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c. cASE MAnAGEMEnt

To the extent that resources permit, there must be case management 
services for the following groups: ���  
 • pregnant teens and teen parents; 

 • at-risk teens under 18 years; 

 • people with limited English proficiency; and 

 • recipients whose employability plan states that they need two or 
more concurrent activities.   

d. chILd cArE 233 

1. IntroductIon 

For households with children, the availability of  affordable, good quality 
child care is critical.  State funding for child care is now provided primarily 
through a Block Grant for Child Care and funds from the TANF Block 
Grant.  The effort to access child care tends to take parents and other 
caretakers through a complicated bureaucratic maze, with wide variation in 
policies across the state. ��4  The limited availability of  child care coupled 
with aggressive efforts to assign applicants and recipients to work activities 
has often resulted in sanctions for non-compliance despite inadequate 
provision for child care, and in pressure to accept inappropriate or 
unsatisfactory child care.  It is therefore crucial that advocates understand 
and assert the protections in the law concerning welfare and child care. ��5

2. InForMAtIon     

As discussed in Information/Orientation, section (III), above, people must be 
advised about the types of  child care that are available, how the care can be 

 232   SSL §332-a; 18 NYCRR §385.4(a)(1)(i).

 233   The primary state law sources on child care are SSL §§410-u through 410-z, and 18 NYCRR Part 
415.

 234   See, for example, Barbara C. Carlson and Rebecca Scharf, “Lost in the Maze:  Reforming New 
York City’s Fragmented Child Care Subsidy System,” published by the Welfare Law Center, February 
2004; and Wendy Goodale Rolnick, “Child Care in New York State:  A Patchwork of Policies,” published by 
the Greater Upstate Law Project, Inc., in November 2002; 

 235   There are various sources to which parents and advocates can turn for more information about 
child care.  Two resources are the Child Care Coordinating Council, http://www.nyscccc.org, and Child 
Care, Inc., http://www.childcareinc.org.  In addition, for information about the specific services and eligibility 
terms for each locality, individual local district child care plans can be viewed at the Empire Justice Center 
website, www.empirejustice.org. 
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provided and paid for, the types of  assistance they can receive in choosing 
and obtaining appropriate child care, and child care options when the 
welfare case is closed. ��6  The information must be provided orally and in 
writing “as appropriate,” and “shall be sufficient for participants to make 
an informed decision regarding child care.” ��7  The child care regulations 
also require that applicants be provided with a range of  information, 
including the child care guarantee, section (VI)(D)(7), below, the child care 
providers with whom the agency has arrangements for the provision 
of  child care, transitional benefits, see section (IX)(C)(4), below, and the 
obligation to cooperate in establishing eligibility. ��8     

3. Who IS ELIGIBLE For chILd cArE?

The child care regulations cover a fairly broad range of  households eligible 
for child care services. They also draw a distinction between being eligible 
for care and being guaranteed care. This section focuses only upon welfare 
recipient eligibility.  Among those eligible for child care funding are parents 
and caretakers who: ��9

 • are employed;

 • are participating in “an approved program of  vocational training 
or rehabilitation.”  Child care services cannot be authorized for 
more than “two such consecutive training programs.”  Services can 
be provided for two-year college programs if  they are scheduled to 
be completed within �0 months;

 • are engaged in “prevocational skill training,” such as basic   
 education and literacy;

 • are participating in programs leading to a high school diploma or  
  the equivalent;

 • are actively seeking employment;

 • are participating in an approved program, orientation or 
assessment under the welfare work rules; “approved program” 

 236    Unfortunately, the local districts may not be doing an adequate job of ensuring that parents are 
aware of their child care rights.   See, for example, “Still Nowhere to Turn:  New York City’s Continuing 
Failure to Inform Parents About Their Childcare Rights,” by Roslyn Powell, Sherry Leiwant, and Ilizabeth 
Gonchar Hempstead, NOW Legal Defense and Education Fund, June 2001. 

 237  SSL §335(5); 18 NYCRR §385.5.  The rules concerning the provision of child care information are also 
set forth in the sections of the law covering assessments and employability plans, SSL §335(5); 18 NYCRR 
§385.6(d).

 238   18 NYCRR §§415.4(a)(1), (c)(8).§415.8(c).

 239   18 NYCRR §415.2.
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includes an assigned substance abuse treatment program;

 • have a plan to achieve or maintain self-sufficiency. �40

Thus, most welfare recipients with children are eligible for child care, 
whether by virtue of  their employment, the training or education they are 
engaged in, or because they have been assigned under the work rules.  This 
does not mean they are absolutely entitled, only that they are eligible. The 
guarantee of  child care does not apply to all of  these categories, see Child 
care guarantee, section (VII)(D)(7), below.

 a. Age of  the child – children with special needs

As will be discussed in section (VI)(D)(7), below, a household must be 
guaranteed child care for a child under 1� years in order for the adult to 
be assigned to a work activity.  Under certain circumstances, children older 
than 1� years may be eligible for child care services, but it does not appear 
that the child care guarantee applies to parents and caretakers of  these 
older children.    

To the extent funds are available, child care must be made available for 
children older than 1� years of  age who have special needs and who are 
under the age of  18 years, or under 19 years if  full-time in school or 
training and expected to complete the program before reaching 19 
years.  �41  

Children have special needs if  they are unable to care for themselves and 
have been diagnosed with one or more conditions from a list of  physical 
and mental disabilities “to such a degree that it adversely affects the child’s 
ability to function normally.” �4�  The diagnosis must have been made by a 
professional with “appropriate credentials.”  Care for these older children 
is also available if  they are under court supervision.   

 b. the “child care services unit”

The child care regulations were recently amended to describe a “child 
care services unit,” for the purpose of  determining whose income will be 

 240   The regulations still refer to programs approved under the old JOBS regulations.  Presumably this 
should be read to refer to the programs approved under the current regulations in 18 NYCRR Part 385.

 241  18 NYCRR §415.1(b)(2)-(3) and (c).  Although child care for special needs children older than 13 
years is not guaranteed, children with special needs do fall under one of the mandated priority groups for child 
care benefits.

 242   18 NYCRR §415.1(q).  The list of impairments includes visual, hearing, speech and orthopedic 
impairments, emotional disturbance, mental retardation, learning disability, health impairments, autism or 
multiple handicaps.
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Advocacy tip: Children with special 
needs

Care for a child of  any age with special needs 
may be reimbursed at an enhanced rate if  the 
parent and provider can document both the 
diagnosis and any special expenses that must 
be incurred.  An Individualized Education 
Plan can serve as proof  of  special needs.  

The special expenses can be for provision 
of  such items as, but not limited to, 
special equipment, training, alterations to 
the program or the child care space, and 
additional staffing necessary to supervise 
the child.  Once a child has been classified 
as having special needs, the parent may be 
required to produce documentation each year 
to show that she continues to have special 
care needs in order to receive extended child 
care benefits for a child older than 13 years. 1

 1   91 ADM-34.

NYC Practice Note:  
Special needs children older 
than 13

Advocates in NYC report that HRA and 
ACS generally will not deny child care 
benefits on the basis that a special needs 
child is older than 1�, but it is rare that it is 
requested and it can be very challenging for 
parents and providers to gather the required 
documentation.  This may suggest a valuable 
role for the advocate to play.



taken into account in determining eligibility for child care. �4�  For public 
assistance households, the impact should be limited, because it essentially 
tracks the “mandatory filing unit” rules already in effect. �44  

The new rules might be helpful with regard to clarifying the situation for 
child-only welfare cases. When eligible children reside with adults who are 
not financially responsible for them (such as grandparents), the adults will 
not be considered part of  the child care services unit and, therefore, their 
income will not be counted in determining eligibility. �45 

Finally, the regulations provide that no members of  the child care services 
unit except siblings can qualify to be paid as the child care provider.  Nor 
can members of  the child’s or the caretaker’s public assistance unit be paid 
as the provider. �46

  c. cooperation with child support enforcement 247

The amended regulations also require that, as a condition of  eligibility for 
child care, caretaker relatives must “actively pursue” child support through 
the local district’s child support enforcement program or through other 
legal means.  If  the adult is not adequately pursuing child support, she 
must demonstrate that she has good cause for not doing so.  A person has 
good cause if  pursuing child support would adversely affect the health, 
safety or welfare of  the children or others in the household. 

Since public assistance recipients are already required to cooperate with 
the local district in pursuing child support, this requirement particularly 
targets people who are not welfare recipients but are in need of  child 
care assistance.  Public assistance recipients may not be deprived of  child 
care even if  they are found to not be complying with the PA support 
cooperation requirements. �48 They may, however, be subject to the 
applicable welfare penalty, a 25% reduction in the household benefit. �49

 243   18 NYCRR §415.1(l).

 244   The mandatory filing unit rule is set forth in SSL §131-c and 18 NYCRR §352.30(a).  It provides 
essentially that when an application for public assistance is made for a child, anyone residing in the house-
hold who is a parent of that child, or a blood-related or adoptive sibling of that child and under 18 years of 
age, must also be included in the application. 

 245   18 NYCRR §415.1(l)(1)(4).

 246   18 NYCRR §415.1(h).  This section seems to say that an under 18-year-old sibling who is part of 
the public assistance unit cannot be paid as a child care provider, despite the usual exception for siblings.

 247   18 NYCRR §415.3(c).

 248   00 INF-02, Q. 42; 99 ADM-5, p. 19.

 249   18 NYCRR §352.30(d)(4).
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  d. required documentation

Recipients who are seeking child care in order to participate in approved 
training must provide documentation concerning the program, including 
their course of  study, the “specific vocational or rehabilitative goal,” and 
must demonstrate that they are making satisfactory progress. �50

4. tYPES oF chILd cArE 

Child care can be obtained from a range of  providers.  Caretaker choices 
will primarily be influenced by personal preference, cost and availability.  
For many desirable child care providers, there are long waiting lists that, as 
a practical matter, make them inaccessible.

In discussing child care providers, the Guide focuses on providers for 
whom public assistance recipients can receive payment when they pursue 
work activities.  

The question of  who regulates the quality of  child care is complicated 
and beyond the scope of  the Guide.  But it appears that there are four 
categories of  regulation.  Care may be regulated by (a)  the State Office of  
Children and Family Services (OCFS), (b)  the New York City Department 
of  Health and Mental Hygiene, (c) other governmental agencies for 
specific types of  care (such as care provided on federal property, or pre-
kindergarten programs in public schools), and (d) certain care is essentially 
unregulated.  

The following types of  providers can all potentially be compensated, 
within the prescribed payment rates, for care provided to welfare 
recipients: �51    

 • Day Care Centers – care for more than six children at a time, not 
in a private home. �5� (They are also, in NYC, for example, referred 
to as “Group Day Care Facilities”.)

 • Small Day Care Centers - care for three to six children not in a  
 private home. �5�

 • Family Day Care Homes – generally care provided in a home, for 
three to six children at a time, with a maximum of  five if  there are 

 250   18 NYCRR §415.3(g).  

 251   18 NYCRR §415.1(g).

 252   SSL §390(1)(c); 18 NYCRR §413.2(g) and Sub-part 418-1.

 253   SSL §390(1)(c); 18 NYCRR Subpart 418-2 and §413.2(h).
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Advocacy tip: A note about informal 
care  

 This is a crucial form of  child care utilized 
by many parents and caretakers. 1  Though 
elsewhere in this section we caution against 
recipients being pressured to utilize informal 
care where it might not have been their 
preferred form of  care, many parents do 
voluntarily choose this option.  Advocates 
must seek a balance between encouraging 
clients to resist inappropriate pressure to 
accept informal care and protecting the 
parent’s right to make an informed choice, 
including the choice of  informal care.

 1   For example, in New York City, informal 
care accounted for 74.9% of the child care 
provided for welfare recipients and paid for 
by the Human Resources Administration in 
January 2004. 



any children under two, and up to two children under age two are 
allowed.  Regardless of  the ages of  the children, a provider may be 
approved for an additional two school-age children during hours 
when school is not in session. �54

 • Group Family Day Care Homes – care provided in a residence, 
for seven to twelve children at a time if  all of  the children are 
between two and 12 (10 if  there are any infants under two).  
Staffing requirements vary depending on the age of  the children.  
Regardless of  the ages of  the children, a provider may be approved 
for an additional two school-age children during hours when school 
is not in session. �55

 • School-Age Child Care Programs – care for more than six 
children from kindergarten through age twelve.  Such programs are 
for school-age children during non-school hours and may not take 
place in a residential setting. �56 

 • Nursery Schools – provide care for three hours a day or less. In 
New York City, the City Department of  Health regulates these 
programs. A nursery school may voluntarily register with the State 
Education Department (SED).

 • Pre-Kindergartens – usually in public schools, but may be located 
in private schools, day care centers and sometimes in community-
based organizations; supervised by the SED.  Programs often blend 
universal pre-kindergarten money with other funding streams to 
create a full-day program.

 • Head Start Centers – provide programs for pre-school children 
from ages three to five years, and are primarily located in center-
based programs, but also includes some home-based care programs.  

 • Informal child care �57 – Note that although informal care can be 
provided by relatives, certain relatives are not entitled to payment.  
See Certain people cannot be paid as child care providers, section (VI)(D)(5), 

 254   SSL §390(1)(e); 18 NYCRR Part 417 and §413.2(i).

 255   SSL §390(1)(d); Part 416 and 18 NYCRR §413.2(j).

 256   SSL §390(1)(f); 18 NYCRR Part 414 and §413.2(k).

 257   Early in 2006, OCFS adopted new regulations (18 NYCRR 415.4(f), see also 05 OCFS-ADM-01 
and 05 OCFS ADM-03) to increase oversight of informal providers.  These guidelines raise health and 
safety standards for informal care, call for inspections of at least 20% of enrolled informal providers, and 
require background checks into criminal history and child abuse and maltreatment records.  The regula-
tions also potentially create a problem by giving local agencies up to 40 days to approve informal provid-
ers.  This could cause significant difficulties for someone beginning a job or an education program, or 
recently assigned to other work activities.
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below.  There are two categories of  informal care: �58  

•Legally exempt family child care - this care may be provided
outside the home in a setting for one or two children, or additional
children if  the care is for three hours or less per day.  It also
includes care provided by certain relatives, excluding those who are
legally responsible or the caretaker relative of  the child.

• Legally exempt in-home child care – as the name states, this is
care that is provided in the child’s home by someone selected by the 
caretaker or parent.

5. cErtAIn PEoPLE cAnnot BE PAId AS chILd cArE 
ProvIdErS

For purposes of  the welfare work rules, certain people cannot be paid 
as child care providers.  They include the child’s parent, stepparent, legal 
guardian, caretaker relative, any member of  the child care services unit 
other than the child’s sibling, or any other member of  the public assistance 
unit including a household member who has been designated an essential 
person. �59

6. Who IS thE chILd cArE BEnEFIt For?  

Child care provides a crucial service to both the parent or caretaker relative 
and the child.  But in certain situations it may be necessary to determine 
who is the actual beneficiary.  Framing the question slightly differently, can 
a household be eligible for child care if  only the caretaker relative receives 
public assistance, or if  only the child receives assistance, or must both the 
adult and the child be public assistance recipients?  These situations can 
arise when, for example, a grandparent who does not receive welfare cares 
for a grandchild who does receive assistance, or when a mother receives 
assistance for herself  but not for her child, who receives SSI.  In these 
cases, eligibility for child care may depend on who, as a legal matter, is seen 
as the beneficiary of  the services.

On one hand, one section of  the child care regulations provides that 
child care services must be guaranteed to a family which is receiving public 
assistance, when such services are needed ...to enable the child’s parent(s) 
or caretaker relative(s) to engage in work activities as defined by the local 
district. �60  The definition of  “family” is not completely clear in this 
context. 

 258   18 NYCRR §415.1(h).  

 259   18 NYCRR §§415.6(e)(4) and (5).

 260   18 NYCRR §415.2(a)(iii).
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On the other hand, at least one provision in the regulations suggests 
that the benefit is for the caretaker relative, who thus must be a welfare 
recipient.  This section states that care can be provided for children who 
live with their parent or caretaker relative, where the adult needs the child 
care in order “to comply with the applicable work requirements…” �61  
Since only adults who receive assistance are subject to the work rules, this 
regulation implies that the adult must be a welfare recipient, but the child 
does not necessarily have to be.
 
The social services regulations make clear that, as long as a child is a 
citizen or is “lawfully residing in the United States,” that child cannot be 
denied social services because of  the immigration status of  the parents or 
custodial relatives. 262  But this does not necessarily address the question 
of  who exactly is the beneficiary of  child care. 

Finally, the discussion in the regulations of  the “child care services unit,” 
see section (D)(3)(b), above, suggests that most public assistance household 
variations should be eligible for child care services.  There appear to be 
child care services units in which caretakers relatives and children receive 
public assistance, others that have only adults receiving public assistance, 
and still others in which only children are receiving public assistance.  This 
might support an argument that the right to child care should extend to 
any household in which the adults engaging in work-related activities or 
the children in need of  child care receive welfare. �6�    

7. thE chILd cArE GuArAntEE

 a. Introduction

Child care must be guaranteed for a child under 1� years if  such care is 
needed to enable a parent or caretaker relative �64 to work or participate in 
the welfare work activities.  Assignments can be made only to the extent 
that care is available and guaranteed. �65  

 b. the basic guarantee

 261   18 NYCRR §415.8(l)(1).

 262   18 NYCRR §403.7(d).

 263   18 NYCRR §415.1(l).

 264  See Matter of B.D., FH#2800866J, Chemung Co., 11/24/97 (Denial of child care services was 
reversed despite the agency’s contention that the appellant/grandmother was not the correct applicant for 
the services but rather the child’s father who lived with the appellant and child, because grandmothers are 
included in the regulation’s definition of eligible relatives).

 265  SSL §332-a; §335(5), 18 NYCRR §§415.8; also, see §341(6)(a), §342(1); §410-w(3); 18 NYCRR 
§385.6(d), §385.4(a)(1)(ii).
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NYC Practice Note:  
Child care in child-only case

18 NYCRR §415.8(l)(1) might support an 
argument that the adult must be a recipient 
of  public assistance for the household to 
receive child care assistance.  But NYC Policy 
Directive #01-74-EMP, discussing child-only 
welfare cases, states that a household may be 
entitled to child care “…as long as the child 
remains eligible for public assistance and 
the payee/caretaker shows a programmatic 
need for child care (emphasis added).  A 
programmatic need for child care means the 
adult is employed, is in an HRA-approved 
training, is hospitalized or must attend 
treatment.  This may be the case even where 
that caretaker is not legally responsible for 
the child and would not be subject to a work 
requirement.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1255&sdocID=1096&strdb=fairhearing&sfile=2800866J%2Epdf


The guarantee basically provides as follows:  The parent or caretaker 
relative has the initial responsibility to locate child care.  If  she 
demonstrates an inability to obtain needed child care, the agency must 
offer two options, at least one of  which is a regulated provider.  The 
inability to secure child care is a good cause defense against a threatened 
sanction for non-compliance with the work rules.  �66

 c. Establishing the inability to obtain child care

The regulations spell out the criteria for a parent to establish that she was 
unable to obtain child  care. �67  She must be able to show that:
 
 • Appropriate and accessible child care was not available within a 

reasonable distance from her home or work site;
 
 • She could not make an arrangement for available, suitable 

informal care; and

 • She could not arrange for available, appropriate and affordable 
formal care. 

These terms originated in federal law, �68 but the federal regulations left 
the definition of  these crucial terms to the states.  New York’s Office of  
Children and Family Services defined these terms as follows: �69

 • Appropriate – the provider is open the hours and days needed 
and the provider is able and willing to care for the child. �70

 266  SSL §342(1); see, also 18 NYCRR §415.8(b) et seq.  The guarantee is also vaguely referred to at 18 
NYCRR §385.12(c)(1), which suggests that the guarantee only applies to children from age 6 through 13; this 
is clearly erroneous.  See also Matter of K.S., FH #3502732J, Suffolk Co., 4/13/01 (The appellant had good 
cause for not participating in WEP where child care assistance had been terminated).

 267   18 NYCRR §415.8(b).  See generally Matter of A.W., FH #3762849J, Suffolk Co., 11/01/02 (The 
appellant’s good faith efforts to obtain child care, necessitated by the family’s frequent moves among tempo-
rary housing facilities, established good cause for failure to appear at a work assignment); Matter of B., FH 
#2948114L, Suffolk Co. 9/11/98 (Appellant had good cause for not showing up at worksite where he cred-
ibly described diligent attempts to find appropriate child care for his child); Matter of J.M., FH #3890727M, 
Suffolk Co., 6/17/03 (Agency decision to impose sanction for non-compliance was correct when made.  
The appellant could not support her concern that referrals offered by agency were inappropriate for her 
special needs child.  However, no sanction should be imposed where appellant’s child was now in day 
care and appellant had been active in seeking appropriate care); Matter of Anonymous, FH #3857106H, 
Erie Co., 4/09/03 (In light of contradictory and insufficient evidence concerning the father’s residence and 
availability to provide child care, the agency incorrectly decided to terminate the appellant’s child care as-
sistance).

 268   42 U.S. Code §607(e)(2); 45 CFR §271.15.  The federal law actually refers to the inability to obtain 
care for a child under the age of 6 years.  However, the state law extends the guarantee’s protection to chil-
dren under the age of 13 years.

 269   18 NYCRR §415.8(l).

 270   To be “appropriate,” the child care provider must also be willing to care for the child including ac-
commodating any special needs the child may have; see, for example, 99-LCM-19. 
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NYC Practice Note:  
Demonstrating inability to find 
child care

HRA’s policy directive PD #99-71R (11/1/99) 
suggests a somewhat bizarre procedure 
for invoking the child care guarantee.  It 
instructs that if  the applicant or recipient 
fails to document her inability to find care, 
her application for public assistance should 
be rejected or her case should be closed.  
If  she provides documentation but it is 
considered inadequate, she should be given 
a work assignment.  If  she fails to report to 
the assignment, she should be called in for 
conciliation (see Sanctions, below), and, at 
that time, offered two choice of  child care 
providers. It is doubtful that the child care 
guarantee was meant to be invoked only when 
the client was under the threat of  sanction, 
and it is unclear whether this is the actual 
practice. 

See also HRA's Employment Process Manual, 
available through the Empire Justice Center's 
Online Resource Center, www.empirejustice.
org.

NYC Practice Note:  
“Accessible – reasonable 
distance”

HRA’s interpretation of  the term “accessible” 
in terms of  whether a provider is within a 
reasonable distance is this:  “No more than 
one hour and thirty minutes travel time... 
between the caretaker’s home and the work 
activity site, including time to stop at the child 
care provider....” 1

 1   2006 Local Social Services District Child 
Care Plans, Child Care Checklist:  Amend-
ments to 2004-2006 Child Care Subsidy 
Program, New York City’s submission. 

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1608&sdocID=1446&strdb=fairhearing&sfile=3502732J%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1777&sdocID=2222&strdb=fairhearing&sfile=3762849j%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1869&sdocID=2678&strdb=fairhearing&sfile=3890727m%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=2085&sdocID=3517&strdb=fairhearing&sfile=3857106h%2Epdf


 • Accessible – means the parent is able to get the child to and 
from the provider by means of  public or private transportation, 
taking into account the child’s age and special needs.

 • Reasonable distance – means the provider is located within a 
reasonable distance of  the parent’s home and work activity, 
“based on locally accepted community standards,” as defined by 
the district.

 • Unsuitable – this term refers only to informal care and means 
that either the condition of  the home or the physical or mental 
condition of  the provider would be detrimental to the health 
and well-being of  the child.

 • Affordable – this term is somewhat less relevant to welfare 
recipients, who should receive a subsidy to cover the cost of  
care.  It means that the parent would be able to pay her share, 
if  a contribution were required.  If  informal care is provided, 
this also means the parent must be able to pay at least minimum 
wage and any other benefits required by law.

  d. Procedures for triggering the child care guarantee: 271

State regulations set forth procedures for implementing the child care 
guarantee.  There are local variations in the process, but these regulations 
provide a basic framework.   

 (1) First the parent (throughout these steps, “parent” means 
“parent or caretaker”) must inform the local agency of  her efforts 
to locate care, and request the agency’s assistance. �7� 

 (2) The agency must then refer the parent to the local child care 
resource and referral agency, and/or provide the parent with a list 
of  names, addresses and phone numbers of  eligible providers.

 (3) The parent must then pursue these leads and report back to the 
agency on her success or failure.  If  the parent was unsuccessful 
in securing care, then the agency will determine whether she has 
satisfactorily demonstrated her inability to locate needed child care.

 (4) If  the agency agrees that the parent has been unable to locate 
needed child care, then it must offer two choices of  eligible 

 271   18 NYCRR §415.8(d)-(k).

 272   See Botting v. Wing, 689 NYS2d 844 (4th Dept. 1999), which upheld a sanction when the mother 
failed to advise the agency that her child care had fallen through and failed to make a timely request for as-
sistance in obtaining alternative care.
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providers, at least one of  which must be a regulated provider, 
meaning one that is licensed or registered.

 (5) If  the parent does not accept the offered child care choices and 
cannot demonstrate a valid reason for the refusal, and then fails to 
comply with a work-related assignment, a sanction will be imposed.  
It appears that the only valid reasons for refusal would be that the 
care is not affordable, accessible, suitable or appropriate as those 
terms are defined above.

 (6) The agency must find that the parent has demonstrated her 
inability to locate needed child care only “if  all of  the following 
conditions are met:”

  • The parent provides an attestation that she contacted 
“accessible and suitable friends, neighbors and relatives” 
who could potentially serve as informal child care providers, 
and that they were not appropriate or affordable.  The 
attestation must list all of  the contacts that were made and 
when. 

    • The parent must also provide an attestation that she 
contacted all potential providers to which she was referred 
by the local agency or the child care resource and referral 
agency, and that none of  them were appropriate.  The 
attestation must specify each potential provider and why 
each was rejected. �7�

 (7) The agency must review the attestations and decide if  they 
validly demonstrate that the parent could not locate “appropriate, 
accessible, suitable, affordable child care within a reasonable 
distance.”  If  so, then the person must be exempt from the work 
requirements.

 (8) A parent who has been excused from the work requirements 
must periodically submit new attestations to demonstrate her 
continuing efforts to line up child care.

 e. voluntary activities

As stated in the preceding section, the child care guarantee, as set forth 
in the State statute, covers all situations where child care is needed for 

 273   Even before the right to attest to the lack of available child care had been adopted, the court 
in Benjamin v. McGowan 712 NYS2d 546 (1st Dept. 2000) annulled a Fair Hearing decision where the 
hearing officer did not evaluate the appellant’s credibility but only ruled that she had to produce written 
proof that day care was not available even though the agency produced no evidence to refute petitioner’s 
testimony. 
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the caretaker relative of  a child under the age of  1� years to participate in 
work activities.  However, the State regulation limits coverage to people 
who need child care to participate in work activities to which they have 
been assigned. �74  One reading of  this regulation might prohibit child care 
payments on behalf  of  people who have not been assigned, but who are 
voluntarily participating in appropriate work activities.  If  the regulation is 
used in such a manner, it appears to violate the statute.   

This issue might arise, first, in cases where a person has not yet been called 
in for assignment, but voluntarily engages in a work-related activity, such 
as basic education, and second, in cases where a person is engaging in an 
assigned activity but voluntarily participates in additional work activities as 
well.  Advocates should argue that all appropriate activities are covered by 
the supportive services statute in general, and the child care guarantee in 
particular.

8. hEALth And SAFEtY StAndArdS 275

The Social Services Law provides that, outside of  New York City, child 
care must conform to the standards outlined in SSL §�90, and that all care 
within New York City that is funded under the Block Grant for Child Care 
must meet the standards set forth in the New York City Administrative 
Code.  The SSL also requires the state Office of  Children and Family 
Services to set minimum health and safety standards for those types of  
child care providers that are not required to be licensed or registered. �76 

As noted in the discussion of  informal care in Types of  child care, section 
(VI)(D)(4),above, when this Guide was published, OCFS had recently 
adopted regulations that would apply to informal care the same health and 
safety standards now in effect for licensed care, with a small proportion 
(20%) to be monitored and inspected. 

In addition, the regulations require that a provider must permit the parent 
to have unlimited access to inspect the facility on demand, and to review 
written records concerning her child, except where otherwise restricted. �77

 274   The statute, SSL §332-a, appears to be contradicted by the regulation, 18 NYCRR §385.4(a)(1)(ii).  
See also, 18 NYCRR §415.8(a).

 275   SSL §410-x(3); 18 NYCRR §415.4(c)(1)(iv).

 276   18 NYCRR §415.4(f)(7)(iv).  Federal law, 42 U.S. Code §9858(c)(2)(F), requires the state to certify 
that it maintains standards covering protection against infectious disease, building and premises safety and 
health and safety training for providers.  A State administrative directive, 05-OCFS-ADM-01, “Administration of 
Medication by Legally-Exempt Child Care Providers: Revised Health and Safety Requirements for Legally-
Exempt Family, In-Home and Group Child Care,” deals primarily with the administration of medication, but 
includes revised forms that set forth current state health and safety requirements.

 277   18 NYCRR §415.4(c)(v).

Section VI, Page 81



See Advocacy Tips:  Parental choice on the following page.

9. PAYMEnt For chILd cArE
  
 a.the amount paid

The law authorizes State OCFS to establish “market-related payment 
rates” which set the maximum amounts that can be paid for child care. �78  
The market rates must: 

 “...be sufficient to ensure equal access for eligible children to comparable 
child care assistance in the substate area that are provided to children 
whose parents are not eligible to receive assistance...”

A number of  other factors can affect the child care rates paid and hours 
covered:

 • The rates must take into account cost differentials based upon 
different types of  child care, ages of  children, and special needs. �79       
For special needs children, the payment rate is the actual cost of  
care up to the highest rate paid anywhere in the state for any type 
of  care.

  
 • The hours of  care provided must take into account travel time to 

and from child care.  �80  

 

 278   SSL §410-x(4).  The current rates are set forth in 18 NYCRR §415.9 and in a Local Commission-
ers Memorandum from State OCFS, 05 OCFS LCM-17, dated October 28, 2005.  This LCM directs that 
providers who did not have a contract with the local district and served only children with subsidies might 
not be eligible for the newest rates.  

 279 See generally 18 NYCRR §415.9.  It appears that the special needs rate is rarely requested and 
rarely paid.

 280   18 NYCRR §415.4(c)(3):  The child care services provided must be reasonably related to
the hours of employment…applicable, and permit time for delivery and pick-up of the child.  See also Mat-
ter of DNT, FH #3488171M and #3498441H, Nassau Co., 5/23/01 (In determining whether full- or part-time 
care must be provided, the mother’s travel time to deliver and then pick-up the child must be included in 
the number of hours of care needed). 
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NYC Practice Note: Child care 
payments

1.  Payment system: NYC employs 
the ACCIS system (the Automated Child 
Care Information System) to process all child 
care payments.  ACCIS tracks both recipient 
and provider eligibility, and links the child’s 
household profile with the provider’s profile.  
Information for both the recipient and the 
provider must be entered correctly in order 
for payment to be authorized and issued.  

2.  Method of payment: All child care 
payments in NYC are made by direct vendor 
payment to the provider, who can arrange for 
direct deposit to a bank account.  Payments 
are made in the beginning of  each month for 
the previous month’s care. All providers must 
be enrolled in the ACCIS system. 

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1596&sdocID=1434&strdb=fairhearing&sfile=3488171M%2Epdf


Advocacy Tips:  Parental choice 
[Regular text resumes on next page]

If  neither the parent nor the agency is able to locate a child care provider, then no sanction can be imposed for non-
participation in work activities.  What if  a provider is available, but the parent has reservations about that provider?  Can the 
parent refuse to use that option and successfully argue that she was unable to obtain child care?

1. Local agency workers will at times suggest that parents must secure informal child care or face sanctions.  Parents and 
other caretaker relatives must know that they have certain rights concerning child care and should not be pressured to use 
care that they find unacceptable. �81

�. The regulations state that “a recipient must have the option to choose” among the various eligible types of  providers, 
although it is difficult to determine how much latitude that affords a parent to reject care that appears to be available. �8�

3. The OCFS definitions of  such terms as “unsuitable” and “appropriate” are, many advocates believe, highly inadequate 
at best, and possibly in violation of  Federal law.  For example, it seems unlikely that the intended meaning of  “appropriate 
care” is simply that the provider is available at the right hours and is willing to take the child.  

Unfortunately, litigation or further state and federal guidance may be required before these terms are properly defined.  But 
a few thoughts:  Parents must surely be entitled to reject care that appears unsafe or unhealthy.  In addition, they should not 
be required to accept a type of  care to which they have significant objections.  Most notably, parents who do not wish to use 
informal, unlicensed, unmonitored care should not be coerced into doing so.  On the other hand, parents may not have the 
legal right to reject an appropriate child care option on the ground that they prefer a different type of  care.  We may have to 
await further Federal and State guidance on this issue.   

4. As a means of  defending their decision to reject a particular child care option, parents should ideally take notes on their 
site visits, or at least keep firmly in mind the specific objections they have to the site being offered, or the reason why an 
informal care option is not appropriate.  Appendix F offers a list of  factors that a parent may wish to take into account when 
they inspect a child care site.  It cannot be guaranteed that the provider’s failure to satisfy all of  these factors gives the parent 
an air-tight defense if  she refuses to send her children there.  But the list might be helpful in a parent’s decision-making 
process and in preparing a defense if  needed.  

 281   Matter of C.M., FH #2952429Y, Erie Co. 10/7/98 (The agency denial of child care assistance because the appellant’s spouse’s medical 
evaluations did not specifically state that he was unable to care for the children, was not correct where the spouse was in receipt of SSI due to his 
psychiatric problems, was not capable of working, and took medication.  Note:  Since the “provider” here is the spouse, it is not a typical case, but it 
does show one instance where the parent’s concerns about the quality of care were evaluated and accepted as valid.)

 282   18 NYCRR §415.4(c).
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 • Rates can be enhanced to providers who offer care during 
 non-traditional hours (evenings, nights or weekends) and for 

providers who are accredited by a “nationally recognized child care 
organization. �8�

Depending on the number of  hours of  care needed, the agency may apply 
a weekly or daily rate. The current rates, as established by OCFS, range in 
New York City from a high of  $�88 per week for a day care 
center for a child under 1½  years to $88 per week for in-home care for a 
child aged 6 through 1� years. �84  By way of  comparison, the same range 
in Erie or Tompkins county would be from $190 to $95.

 b.  Method of  payment

State regulations provide a number of  methods of  paying for child care, 
such as direct vendor payments to the provider, cash or vouchers. �85  The 
regulations also specify that informal care providers can be paid, but only 
if  they are enrolled as a provider with the local agency. �86

 283   18 NYCRR §415.9(h).  Few districts pay the enhanced rate for non-traditional hours or to accred-
ited providers.  In accord with 04-OCFS-LCM-07, if a district intends to provide such enhancements, this 
would have to be set forth in their consolidated services plan.   

 284  18 NYCRR §415.9.  The rates cited here were in effect as of October 2005.  Note also that, under 
recently proposed regulations, a two-tiered system of rates would be implemented, in which providers who re-
ceived a specified amount of training would be eligible to receive somewhat higher payments.  With regard to 
the computation of the payment amount, see Matter of E.S., FH #3268220R, NYC, 1/25/00 (The agency was 
directed to calculate the appellant’s child care costs in a manner that accounts for the fact that the average 
number of weeks in a month is 4.33, not 4, so the agency must multiply the weekly child care cost by 4.33, 
not 4.  The issue is less relevant in NYC now because payments are calculated on a monthly, not weekly 
basis).

 285   SSL §410-x(5); 18 NYCRR §415.5(a)(1)(i).

 286   18 NYCRR §415.5(a)(1)(i).

SectionVI, Page 84

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1441&sdocID=1281&strdb=fairhearing&sfile=3268220R%2Epdf


vII. thE SAnctIon ProcESS

A. IntroductIon

The fact that the welfare work rules are mandatory means that people 
who fail to comply with the rules are subject to punishment, known as 
“sanctions.”  Generally, when applicants fail to comply with work rules, 
the entire household will be found ineligible for assistance (as discussed 
below, we question the legality of  this rule).  When recipients fail to comply, 
they are subject to the benefit reductions discussed in this section.  
Sanctions are a major driving force behind the city’s and state’s welfare 
work programs. For example, in March �007 in New York City, at any 
given point in the time more than one in four PA households were in the 
sanction process or were being sanctioned. �87

B. ovErvIEW oF thE SAnctIon ProcESS

This section briefly sets forth the sanction process as prescribed by law.  
Each of  the steps mentioned here is discussed in greater detail in the 
sections that follow.  

 (1) When the local agency believes that a person has failed to 
comply with a work-related requirement, a “notice of  conciliation” 
is sent to that individual.  

 (2) The individual can then attempt to resolve the issue through the 
conciliation process, or can bypass that option.

 (3)  If  the conciliation succeeds in resolving the issue, then the 
process ends.  If  the conciliation step fails to resolve the issue or 
if  the person does not participate in conciliation, then a notice of  
intent to sanction is sent out.

 (4) The person then can request a fair hearing to challenge the 
determination of  noncompliance.

 (5) If  the hearing is resolved in the individual’s favor, then no 
sanction can be imposed.  If  the hearing affirms the agency’s 
decision, then a sanction will be imposed.  As with all fair hearings, 
a negative decision can be appealed to the State Supreme Court in 
an Article 78 proceeding.

 287   HRA, “Weekly Caseload Engagement Status,” March 18, 2007.
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c. concILIAtIon 288

1.  IntroductIon:  WhEn IS concILIAtIon AvAILABLE?

Conciliation is an informal procedure for resolving certain work-rules 
disputes.  Conciliation  meetings take place at the individual’s welfare/
job center.  The Social Services Law provides for two different types of  
conciliation: 

 • to contest the agency claim that an individual has failed to 
comply with the work rules, �89 and 

 • at the initiation of  the individual, to resolve a dispute related to 
his participation in the work program. �90 

2. ScoPE oF concILIAtIon: tWo ISSuES

 a. conciliation “to resolve disputes”

The statute describes the second type of  conciliation listed above as 
available to resolve “disputes related to an individual’s participation” in 
work-related activities.  The regulations appear to make this conciliation 
for “dispute resolution” broadly available to address grievances arising out 
of  the person’s work assignment. �91  The regulations also specify that this 
conciliation can be used to dispute the assignment itself. �9�  However, 
the Department Policy section following the regulations suggests that this 
process can only be used to contest the assignment itself, as opposed to 
addressing any grievance arising out of  the assignment. �9�  We question 
the legality of  that limitation. 

 b. conciliation is not available for certain disputes 

The regulations state that a notice of  conciliation is not available if  a 
person is found ineligible for welfare because of  a failure to document 
employability, cooperate in the assessment process or comply with job 

 288   SSL §341; 18 NYCRR §385.11.

 289   SSL §341(1); 18 NYCRR §385.11(a).

 290   SSL §341(2); 18 NYCRR §385.11(b).

 291   18 NYCRR §385.11(b)(1).

 292   18 NYCRR §385.11(b)(3).

 293   Welfare-to-Work Employment Policy Manual, 12 NYCRR §1300.11, Department Policy, p. 6.
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Advocacy Tip: Use of conciliation

1. In general:  Many advocates have found 
the conciliation process either unavailable 
or not useful.  On the other hand, there 
may be particular districts or centers where 
conciliation might be productive.  In any 
event, advocates should not hesitate to insist 
that it be made accessible and meaningful.  
Conciliation affords an additional opportunity, 
before a hearing, to resolve conflicts and 
avoid sanctions.  But to guarantee that 
benefits continue during the appeal process, 
make sure to timely request a fair hearing, 
even while conciliation is being pursued.

2. Effect of not reporting for 
conciliation:  Advocates have often 
recommended that their clients need not 
respond to notices of  conciliation.  But a 
recent OTDA memorandum has suggested 
that failure to respond to a notice of  
conciliation may be treated as evidence that 
the client’s noncompliance was willful and 
without good cause. 1  While this appears to 
support an unwarranted evidentiary leap, we 
would advise that, until that OTDA statement 
is invalidated or withdrawn, advocates should 
advise their clients to attend conciliation 
meetings.

 1   General Information System message 
GIS 05 TA/DC032, dated 9/14/05.  See 
also Willful and without good cause, section 
(VII)(D)(3), and Burden of proof, section 
(VIII)(C).

http://onlineresources.wnylc.net/pb/docs/gis_05_ta_dc032.pdf


search requirements. �94  It is not clear that OTDA can legally exclude 
these work-related issues from the conciliation process.

3. notIcE

If  the agency believes a person has failed to comply with the work rules, 
it must issue a notice that indicates that there has been a failure to comply 
and that the person has a right to request conciliation. �95  The notice must 
be written in plain language and must set forth:

 • The purpose of  conciliation to address the reasons for the failure 
to comply and to avoid a reduction in benefits;

 • The specific instances of  willful failure to comply without good 
cause, and the action that must be taken to avoid a sanction; 

 • An explanation of  what would constitute good cause; and

 • Examples of  acceptable evidence that the individual may submit 
at conciliation to support a claim of  good cause, or that may 
warrant an exemption from the work requirements.

4. tIME FrAMES For concILIAtIon to BE rEquEStEd 
And conductEd 296

 a. types of  households

 • For FA households, the request must be made within ten days.  
The entire process, including a determination, must be completed 
within �0 days of  the conciliation notice. 

 • For SNA households, the request must be made within seven 
days.  The entire process, including a determination, must be 
completed within 14 days of  the initial request.

 b. timing differences are based on category of  assistance

Note that while the welfare work rules sometimes treat people differently 
based on whether there are dependent children in the household, the 

 294   18 NYCRR §385.11(a)(1).

 295   SSL §341(1)(a); 18 NYCRR §385.11(a)(2).

 296   SSL §341(1); 18 NYCRR §385.11(a)(2), (5).
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conciliation rules treat people differently depending on the category of  
assistance, FA or SNA.  As a result, a family’s rights will change when it 
moves from FA to SNA due to the time limits. �97

 c. When does the counting of  days begin?

The law does not indicate when the ten- and seven-day counts for 
requesting conciliation begin; they probably begin with the date on the 
notice itself.  
  
5. Who conductS concILIAtIon?

 a. conciliation based on alleged noncompliance

The law does not specify who must conduct the first type of  conciliation, 
that is, conciliation related to claims of  noncompliance.  �98

 b. conciliation to resolve disputes

In the case of  conciliation for the resolution of  disputes, the conciliation 
must be mediated by supervisory staff  with no direct involvement in the 
person’s case, �99 or by an “independent entity.” This type of  conciliation 
requires at least one meeting including the individual, appropriate staff  and 
the “mediator.” �00 

6. outcoME oF concILIAtIon

When a person reports for conciliation, the worker must determine 
whether the failure to comply, if  there was one, was “willful and without 
good cause.”  If  the worker finds that the failure was not willful or was 
with good cause, then no further steps to impose a sanction will be taken. 

If  a person receives a notice of  conciliation but decides not to request 
conciliation or if  the person requests conciliation but doesn’t show 
up on the designated date, or if  an unfavorable decision is made after 
conciliation, then a notice of  sanction is sent, as described in Sanctions, 

 297   The legal cites for these differences are noted above.  The OTDA Welfare-to-Work Employment 
Policy Manual provides a reminder of the differences in Section 18, “Safety Net Families (non-TANF) with 
Dependent Children Employment-Related Issues,” p. 237.

 298   See Matter of L.D., FH #3025734P, Erie Co. 4/14/99 (A conciliation outcome was upheld even 
though it had been conducted by the same agency worker who had day-to-day responsibility over the 
appellant’s case.  The requirement that conciliation be conducted by a third party with no direct responsibil-
ity for the individual’s case applies only to the other type of conciliation [resolution of disputes]).

 299   See Matter of J.M., FH #2662267K, Sullivan Co. 6/4/97 (The appellant was not given a proper op-
portunity for conciliation when it was conducted by the assigned caseworker’s supervisor).

 300   18 NYCRR §385.11(b)(4). 
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section VII(D), below.  No sanction that relates to the issue in dispute can 
be imposed until the person has received a written notice of  the result of  
the conciliation.

d. SAnctIonS 301 

1. IntroductIon

Sanctions are penalties – in the form of  grant reductions or terminations 
– imposed on individuals or families because of  a failure to comply with 
a public assistance requirement.  Although sanctions may be imposed for 
a variety of  reasons, by far the largest share of  sanctions are imposed for 
noncompliance with one of  the work requirements.  

As described in the preceding section, when the agency believes an 
applicant or recipient has failed to comply with a work rule, a notice of  
conciliation is sent.  If  the person does not request conciliation or if  the 
conciliation is not resolved favorably, then the agency will continue the 
sanction procedure.

2. notIcE  

If  HRA decides that a person has failed without good cause to comply 
with the work rules, and the conciliation process does not resolve the issue, 
a written notice of  intent to sanction (NOI) must be sent. �0�  

 a. Applicants v. recipients

The requirements of  this notice vary somewhat depending on whether the 
individual is an applicant or a recipient:  �0�

 • For applicants, the notice must be adequate, meaning that it must 
properly describe the reason for the action, the threatened sanction 
and the person’s appeal rights.

 • For recipients, the notice must be adequate and timely.  Thus, it 
must provide all the information required for an adequate notice, as 
described above.  In addition, it must be timely, that is, the notice 

 301   SSL §342, (also §341, which covers notice requirements); 18 NYCRR §385.12(a).

 302   Matter of N.L., FH #2267993J, Erie Co. 7/25/95 (The agency’s verbal denial of child care assis-
tance cannot serve as the basis for time-barring a fair hearing request).

 303   The requirements for adequate and timely notice are set forth in 18 NYCRR §§358-2.2 and 2.23, 
respectively.
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must be sent at least 10 days �04 before the scheduled action, giving 
the person an opportunity to request a hearing �05 and have benefits 
continue until there has been a hearing and a decision.

 b. contents of  the notice 306

For both applicants and recipients, the notice must, in plain language and 
in a manner that is distinct from any other notice, advise the person of: 

 •  the “specific instance(s) of  willful refusal and failure to
 comply” �07

 
 •  the right to reapply at any time;

 • the time period of  the sanction; and
 
 • the right to request a Fair Hearing.

 c. Aid continuing

As in most cases where the agency intends to reduce or terminate aid, if  a 
timely hearing request is made, aid must continue until the hearing is held 
and a decision rendered. �08   

 d. does aid continuing include child care?

As noted in the preceding section, when the agency intends to reduce 
or terminate assistance, timely notice must generally be provided.  This 
includes threatened reductions or terminations of  “services,” which would 

 304   See Matter of W.D., FH #2787939H, Chemung Co. 1/20/98 (An untimely notice will not be set 
aside and a sanction will be affirmed unless the appellant can show “manifest prejudice” that is “solely” due 
to the notice being untimely.  Note:  It is not clear that this is a legally valid standard, given that the leading 
case on this subject found timely notice to be constitutionally required, Goldberg v. Kelly, 397 U.S. 254 
(U.S. Supreme Court, 1970) ).

 305   Matter of M.M., FH #3103582Q, NYC 9/28/99 (The ten-day statute of limitations to request a fair 
hearing would not be suspended where the appellant could not read the notice; but inability to read was 
good cause for reopening the fair hearing); 

 306   SSL §341(1)(b); 18 NYCRR §385.12(a)(2)(iii).

 307   Advocates have long argued – with mixed results – that proper notice should include, where 
relevant, the date of an alleged failure to comply.  The addition to the statute in 2006 of the requirement 
that the notice set forth the specific instances of willful failure without good cause to comply should help 
advance this argument. This statutory charge should blunt the impact of the following adverse decisions.
See Corsino v. Wing, 709 NYS2d 168 (1st Dept. 2000), (The court dismissed claims relating to the lack of 
a date of noncompliance on the notice, saying the petitioner “had ample notice of the correct work dates” 
before the hearing).  See also Matter of T.D., FH #3232306H, Suffolk Co., 1/11/00, (The absence of tele-
phone numbers on a notice did not render the notice defective where the appellant and her representative 
were not prejudiced because they knew the reason for the agency’s determination).

 308   18 NYCRR §358-3.6.    
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continuing and child care

It is City policy that child care is included 
within aid continuing in all work-related 
situations. 1 

 1   PD #01-49-EMP, 8/27/01. See also 
HRA's Employment Process Manual, avail-
able through the Empire Justice Center's 
Online Resource Center, www.empirejustice.
org.
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include child care. �09  If  a household is entitled to timely notice, then this 
triggers a right to have assistance continue if  a timely hearing request is 
made, until the hearing has been held and a decision has been issued. �10  
In sum, when a household is entitled to aid continuing, that right includes 
the right to have child care continue pending the outcome of  the hearing.  

This principle – that child care is a part of  the aid that must continue when 
there has been a timely hearing request – covers cases in which the child 
care is not actually the subject of  the notice or hearing such as a threatened 
closing for failure to report to recertification.  And it also includes 
situations in which the actual issue of  the hearing is the right to continued 
child care. �11  

3. dEFInInG noncoMPLIAncE 

Perhaps noncompliance can best be described as (a) the failure to perform 
required work-related activities (b) willfully and without good cause.  Each 
of  these concepts will be discussed in turn.

 a. Failure to perform required activities

For the most part, the failure to perform can be seen as having a common-
sense meaning.  Missing a required appointment, refusing to engage in an 
assigned work task, are failures to perform.

But it is important to note that there has not been noncompliance until 
there has been an actual assignment by the agency and a failure to perform 
by the individual.  Thus, for example, when the individual requests some 
type of  accommodation due to health problems or a class schedule, or 
expresses doubts about her ability to engage in a work activity, there has 
not yet been a refusal or failure to comply. �1�

 309   18 NYCRR §358-3.3(a)(1)(i).

 310   18 NYCRR §358-3.6.

 311   01 OCFS LCM-08, 8/1/01.

 312   There is a substantial line of decisions supporting this analysis.  A number of them are older cases, 
but we see no reason why they should not still be valid.  Wysinger v. Wing, unreported case, Index No. 
403669/99 (NY Co. 2000) (The court nullified a fair hearing decision where the agency did not establish 
that the appellant had willfully and without good cause failed to comply with the work rules.  The appellant 
had merely requested a WEP assignment that would take his hours of paid employment into account); 
Fox v. D’Elia, 459 NYS2d 9 (2d Dept. 1983) (The petitioner informed the agency that he participated in 
treatment during certain hours of the day; the court held that this was not a willful refusal to cooperate); 
Atkinson v. Blum, 432 NYS2nd  25 (2nd Dept 1980) (The petitioner expressed doubts as to his ability to 
perform required duties; the agency made no referral, petitioner did not refuse any offers.  The court held 
that a negative attitude is not tantamount to a refusal).  A number of other cases state the same principle, 
that an individual’s statement that he or she has health problems or other limitations cannot be treated as a 
refusal to comply:  Sweet v. D’Elia, 448 NYS2d 230 (2d Dept. 1982); Harrell v. D’Elia, 449 NYS2d 311 (2d 
Dept. 1982); Trotter v. D’Elia, 452 NYS2nd  453 (2nd Dept. 1982).  See also Matter of A.O., FH #3186590H, 
NYC 11/24/99 (“Unwilling to comply means that the recipient does not report to an assigned work activity 
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 b. Willful and without good cause

As noted above, sanctions can be imposed only if  the person willfully and 
without good cause failed to comply with the work rules.

  i. Introduction

Under the conciliation section of  the statute, SSL §341(1), the district 
should not proceed to a sanction unless the person’s noncompliance 
was willful and without good cause.  However, in the section on 
“Noncompliance,” SSL §�4�, reference is made only to good cause and 
not willfullness.  Nevertheless, the courts clearly support the concept that 
both elements are needed to support a sanction. �1�  In addition, OTDA 
has issued a directive confirming that both tests must be applied at all 
times. �14

  ii. Willful

Willfulness is not defined in the statute or regulations.  We would suggest 
that willfulness refers to the state of  mind or intent of  the individual.  An 
action or omission that looks like noncompliance may not be willful if  
the individual did not intentionally fail to comply. �15  An example of  this 
might be a case where an individual fails to report to an appointment 
because of  fears relating to a mental disability.  The failure to report looks 
like noncompliance, but the noncompliance was, in the legal sense, not 
intentional. 

site.”  Where the appellant stated at WEP intake that his medical condition prevented him from working but 
was never given an assignment, the agency could not find him “unwilling to comply”).  Compare this with 
Herman v. Blum, 432 NYS2nd 100 (2nd Dept. 1980) (A sanction was upheld where the  petitioner refused 
to engage in an assigned work activity, based on inadequately verified medical conditions); Matter of O.J., 
FH #3797776, Nassau Co., 12/24/02 (Although a WEP job had not been formally offered and the appellant 
never actually refused, a sanction was upheld where, by asking to look into opportunities for a different 
type of task, the appellant “caused himself not to be hired” at the WEP site). 

 313   See, for example, Dost v. Wing, 792 N.Y.S.2d 105 (2nd Dept. 2005)(“A local agency may not 
discontinue a recipient’s public assistance benefits unless the recipient’s failure to comply with one of the 
department’s work rules is found to be willful and without good cause…”); Earl v. Turner, 757 NYS2d 255 
(1st Dept. 2003)(The burden rests on the agency to establish that the petitioner missed her appointment 
without good cause and willfully); McKillen v. Perales, 519 N.Y.S.2d 59 (2nd Dept. 1987) (The agency had 
not established willful noncompliance where it could not prove that notice to report had been mailed to the 
petitioner).

 314   General Information System message GIS 05 TA/DC032, dated 9/14/05.

 315   Tormos v. Hammons, 658 NYS2d 272 (1st Dept. June 3, 1997) (A PA recipient’s removal from a 
training course due to low grades did not establish “willfulness”; the burden of proof regarding good cause 
and willfulness was wrongly placed on the recipient); compare with Barnett v. Perales, 495 NYS2d 102 
(3rd Dept. 1985) (The petitioner reported to an assignment in unacceptable attire and refused an offer 
of clothes; the evidence supported a finding of willful refusal); Gear v. Perales, 482 NYS2d 13 (4th Dept. 
1984) (The fact that the petitioner was slow and disruptive on the job did not warrant an inference that 
he willfully failed to cooperate); Bradford v. Blum, 457 NYS2d 26 (1st Dept. 1982) (The evidence showed 
that the petitioner was not a desirable employee, which was not a reason to disqualify him from receiving 
public assistance); Matter of C.S., FH #2729250Y, Oswego Co., 11/18/97 (A sanction for failure to keep an 
appointment where the appellant “overlooked” the date was reversed where the appellant credibly testified 
and had a good record of compliance).
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In its directive on the issue, OTDA cites the example of  a recipient who 
shows up late to a worksite due to a transportation delay as a case in which 
there was not a willful failure to comply.  On the other hand, this directive 
may be problematic because it suggests that a failure to respond to a 
conciliation notice after, for example, a missed appointment, may be taken 
into account in the determination of  willfulness. �16 

  iii. Without good cause  317

While “willfulness” refers to the subjective question of  the person’s 
state of  mind, “good cause” refers to a more objective concern:  would 
reasonable people agree that the person presented a valid excuse for 
noncompliance?  The regulations state that good cause can be found when 
there are circumstances beyond the person’s control, including but not 
limited to: 

 • the person’s illness; �18

 • another household member’s illness requiring the person’s 
presence; �19

 316   General Information System message GIS 05 TA/DC032, dated 9/14/05.  See also Outcome of 
conciliation, section (VII)(C)(6)(Advocacy tip), and Burden of proof, section (VIII)(C).

 317   18 NYCRR §385.12(c). 

 318   (1) Need for medical verification:  Beverly v. Fahey, 415 NYS2d 271 (3rd Dept. 1979) (A sanction for 
failure to report was reversed where the petitioner and a friend testified that he had been sick.  The court 
held that the law does not specifically require medical verification of illness.  Note:  This case was decided 
under pre-reform law, but there is still no requirement of medical verification in state law or the regulations); 
Matter of J.H., FH #4098418M, Suffolk Co., 9/21/04 (The appellant established good cause for failing to 
report to an assignment with her credible testimony, a letter from a friend concerning a diabetic reaction on 
the day in question, and case note entries confirming this condition); Matter of L.M., FH #2217974H, Nas-
sau Co. 3/15/95 (Good cause was established where the appellant and his mother credibly testified that 
he had been ill with symptoms from his diabetes condition, even though he did not see a doctor).  But see 
Caughman v. Turner, 722 NYS2d 388 (1st Dept. 2001) (A sanction was upheld despite the petitioner’s claim 
of illness, in view of the “absence of persuasive medical evidence”); Matter of C.S., FH #3826143J, Nas-
sau Co., 3/3/03 (The decision to deny aid due to the appellant’s failure to bring in medical documents was 
correct when made, but benefits must be restored because the appellant demonstrated that she had good 
cause, due to post-traumatic stress syndrome, and the agency has now found her unemployable);
(2)  Psychological conditions:  Diaz v. Wing, 755 NYS2d 34 (1st Dept. 2003)(The petitioner established 
good cause for not returning a required form to the agency where she provided medical evidence of 
major depression.  The court rejected as “irrational” the fair hearing decision finding that depression was 
not a mental condition under the relevant regulation); Leon v. Wing, 776 NYS2d 152 (Sup. Ct. N.Y. Co., 
2003)(The agency improperly ruled that depression could not be the basis for a finding of good cause for 
failure to comply).  Note:  Diaz and Leon are not work rules cases, but are included here because of their 
recognition of the potentially disabling impact of depression and of the fact that it can be the basis for a 
finding of good cause.  See also Matter of F.N., FH #3920822L, Suffolk Co., 8/5/03 (The agency decision 
to sanction the appellant for noncompliance was correct when made; with treatment and medication the 
appellant arguably could participate.  But the sanction cannot be implemented where the appellant credibly 
established that his psychiatric disorder prevented him from complying.  Appellant’s representative cited 
Diaz as establishing that a mental condition can support a finding of good cause).      
(3)  Other:  See also Matter of Anonymous, FH #3281546L, NYC, 6/8/00 (Good cause was established for 
failure to comply with a work requirement when the appellant first submitted evidence at the FH that he 
had been ill during the period in question); Matter of Anonymous, FH #3211938L, Suffolk Co., 11/24/99 (A 
relapse into drug abuse does not constitute good cause for missing two appointments); Matter of A.H., FH 
#2254363Z, Erie Co., 9/28/95 (The appellant established good cause for failure to attend an appointment 
with evidence of medical treatment and an emergency room admission three days after the appointment 
date.  Note:  This decision might be useful in arguing that evidence of a medical condition does not neces-
sarily have to address the specific day in question); 

 319   See Matter of F.C., FH #3142004P, NYC, 11/10/99 (Good cause was found where the appellant  Section VII, Page 93

NYC Practice Note: Willful and 
without good cause

The HRA Office of  Legal Affairs has at times 
expressed the view that, since only the 
conciliation section of  the SSL speaks about 
willfulness, and not the section on sanctions, 
therefore, once the process is beyond the 
conciliation stage, good cause is the only 
relevant standard.  However, the relevant 
state directive and court cases cited in the  
introduction above have made clear that both 
willfulness and good cause tests must be 
applied throughout the sanction process.
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 •  a household emergency; or
 
 • lack of  adequate child care. ��0

This is not an exclusive list.  There can be many factors that constitute 
good cause in addition to the grounds listed above.  In the following 
footnote, we review some of  the grounds that have been found to 
constitute good cause in a variety of  court and fair hearing decisions. ��1

was needed at home to care for a mentally retarded ward).

 320    See the general discussion of Child Care, section VI(D), below.  Also, note that, for some reason, 
the regulation states that good cause for lack of child care only applies to children between the ages of 
6 and 13 years.  It is not clear why this limitation is listed, but lack of care for younger children certainly 
constitutes good cause for noncompliance as well.  Matter of A.M., FH #3789199Y, Suffolk Co., 11/25/02 
(The appellant had good cause for failure to attend a worksite when the agency had eliminated her child 
care coverage); Matter of A.K., FH #2864936P, Monroe Co. 5/8/98 (Good cause was established when the  
appellant called to tell the caseworker that she was five minutes late due to a tardy babysitter and public 
transportation delays, and was told not to report); but see Botting v. Wing, 689 NYS2d 844 (4th Dept. 1999), 
(A sanction was upheld when the mother failed to advise the agency that her child care had fallen through 
and failed to make a timely request for assistance in obtaining alternative care); Gallimore v. Wingate, 724 
NYS 2d 69 (2nd Dept. 2001)(The petitioner established good cause for missing an assessment appointment 
where, due to a hurricane, schools were closed and she had to remain home to care for her children); Matter 
of V.S., FH #3892204P, Suffolk Co., 7/8/03 (Good cause was established for missing an appointment where 
on the assigned day, schools were closed due to snow, the appellant’s children were home, she lacked child 
care and transportation, and had a psychiatrist’s report indicating she was easily overwhelmed).

 321   Other bases for good cause include:
(1)  Transportation problems:  Matter of T.T., FH# 4364598Y, Suffolk Co., 1/31/2006 (The appellant had 
good cause where she credibly testified that available funds for transportation to family court appearances; 
she had not mismanaged funds, and had contacted the agency several times to advise them of her situa-
tion; Matter of D.M., FH #2196920H, Nassau Co. 3/13/95 (The appellant had good cause for not reporting 
where she had not received a transportation allowance to which she was entitled); Matter of W.B., FH 
#2936840M, Erie Co. 9/15/98 (similar).  But compare Matter of T.K., FH #2849047K, Oswego Co. 4/27/98 
(Good cause was not established when the appellant did not credibly contend that she could not afford gas 
for the family truck); Matter of R.H., FH #2954337Z, St. Lawrence Co., 12/16/98 (The appellant, who could 
not afford car insurance and lived eight miles from his work site, had good cause for missing an appoint-
ment (promised ride did not show up), and a valid reason for not moving closer to work (his child would 
have had to change schools, and shelter costs would be higher)); Matter of E., FH #2390257Z, Chenango 
Co. 3/6/96 (The appellant provided a doctor’s letter stating that, due to her weight, she was not able to 
walk two miles uphill to a bus stop); but see Matter of D.G., FH #2846458R, Niagara Co. 6/3/98 (There 
was no good cause where the appellant was required to walk three miles to a bus stop despite proof of 
a seizure disorder); Matter of K., FH #2871692R, Suffolk Co., 5/18/98 (The appellant had good cause for 
missing an appointment when she could not get transportation from the appointment in time to pick up her 
child from school; the fact that she already had a job shows she’s not evading the work rules); Matter of 
E.T., FH#1415425H, Cattaraugus Co., 10/13/89 (The appellant had good cause for missing an appoint-
ment even though he had not requested transportation assistance where the agency could not demon-
strate that transportation would have been provided). 
(2)  Forgetting:  Forgetting an appointment is not usually sustained as good cause:  Bonilla v. NYS Depart-
ment of Social Services, 631 NYS2d 674 (1st Dept. 1995) (“Forgetfulness” concerning an  appointment with 
the job search program did not constitute good cause); Tessler v. Hammons, 674 N.Y.S.2d 299, (1st Dept. 
1998)(A sanction was proper, and the petitioner lacked good cause where he admitted receiving a notice of 
appointment but did not call the center after he realized he had misplaced it); but compare Matter of W.D., 
FH #2787939H, Chemung Co. 1/20/98 (Good cause was established, and a sanction reversed, when the 
appellant credibly presented evidence that she had forgotten the appointment, and had a good recent his-
tory of compliance); to the same effect, Matter of C.S., FH #2729250Y, Oswego Co., 11/18/97. 
(3)  Language and literacy difficulties:  Matter of H.N., FH #2707196P, Monroe Co. 12/26/97 (A non-
English speaking appellant did not willfully miss an appointment where he forgot the date given to him 
verbally and could not read the English-written appointment letter to refresh his recollection); Matter of 
J.K., FH #3941171K, NYC, 9/22/03 (Good cause was established for not complying with the work require-
ments where the agency failed to provide a Cantonese interpreter for appointment); Matter of F.S., FH 
#3535353P, Cattaraugus Co., 9/25/01 (The appellant had good cause for not responding when he had re-
cently had an employability evaluation, and the agency knew he could not read or write and was mentally 
ill).
(4)  Failure to receive needed equipment:  Matter of S.J., FH #2850720L, NYC 8/17/98 (Good cause was 
found where the appellant was not provided with inclement weather gear); Matter of G.G., FH #2515922J, 
NYC, 10/17/96 (The appellant had good cause to not participate in shoveling snow where the agency 
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 c. Good cause and employability

  i. A second chance to make health-related claims

If  a person with a health-related impairment is initially found employable, 
and does not challenge that finding, or loses such a challenge, she is 
likely to soon receive a work assignment.  She may not be able to comply 
because of  that very health-related condition.  A fair hearing concerning 
her noncompliance may afford her a second opportunity to address what 
she feels was an incorrect evaluation of  employability.  At the hearing she 
may argue, where appropriate, that the noncompliance was solely because 
of  that medical condition, so she had good cause for noncompliance. ���  
If  possible, she should bring more recent and possibly more forceful 
evidence to the hearing.  

  ii. New evidence at the hearing

An increasing number of  fair hearing decisions seem to reflect OTDA’s 
willingness to rule that an agency decision was correct when made, but 
must be reevaluated in light of  evidence first introduced at the hearing.  
With this type of  decision, OTDA is able to tell the local agency that 
they initially made the correct decision, while still protecting against an 
inappropriate result.  Thus, evidence that helps to avoid a sanction or that 
might shed light on the person’s medical condition may be introduced at 
the fair hearing even if  the individual failed to bring the evidence to the 

failed to provide snow boots).
(5)  Safety concerns: Matter of L.B., FH #2870315P, Nassau Co. 6/8/98 (The appellant had good cause for 
refusing an assignment where she was the only woman at the worksite at night).
(6)  Other:  Mangini v. Christopher, 736 NYS2d 180 (3rd Dept. 2002)(A learning disability was not good 
cause for a failure to conduct a job search where the petitioner had successfully conducted job searches 
in the past); Matter of W.F., FH #3172742Z, NYC, 8/9/99 (Good cause was not established where the 
appellant did not report to the agency because he was employed); Matter of K.L., FH #3366348Y, Erie 
Co. 1/19/01 (The appellant had good cause for missing an assessment appointment when she was at-
tending an approved training program); Matter of D.Z., FH #3831232Q, Suffolk Co., 5/9/03 (The appel-
lant had good cause for missing an assigned appointment where the State DOL advised her that she 
could receive extended unemployment benefits if she attended a certain training course); Matter of F.R., 
FH #3510699M, Erie Co., 5/17/01 (A denial of assistance for failure to verify job search contacts was 
reversed where the appellant was in a training program and tried numerous times to reach the agency to 
let them know); Matter of L.M., FH #3340109K, Nassau Co., 5/24/00 (Based on the appellant’s substance 
abuse problem and impaired judgment, she did have good cause for noncompliance); but see Matter of 
Anonymous, FH #3211938L, Suffolk Co., 11/24/99 (A relapse into drug abuse does not constitute good 
cause for missing two appointments); Matter of C.S., FH #1396225N, Albany Co., 8/9/89 (The appellant 
had good cause for his failure to report to an appointment where he reasonably believed that his case was 
closed at the time); Matter of C.M., FH #391437R, Nassau Co., 7/28/03 (Good cause was established 
where the appellant credibly testified that he missed the appointment because his landlord was late in giv-
ing him his mail).

 322   Matter of J.H., FH #4098418M, Suffolk Co., 9/21/2004 (Supported only by notations in the case 
record, her credible testimony and a letter from a friend concering her diabetic reaction on the day in 
question, the appellant established good cause for failing to report to an assignment); Matter of R.R., FH 
#3230617M, NYC, 2/10/00 (Although the appellant failed to timely contest the finding of employability, 
she had good cause for noncompliance based on her medical condition); Matter of C.S., FH #4105528Q, 
Suffolk Co., 8/24/04 (Although the appellant was not exempt from work rules, her failure to report to her 
BOCES program was excused when evidence at her hearing brought to light her learning disability, major 
depression disorder, and need for treatment and medication).  See also Late submission of evidence, sec-
tion II(C)(1)(c), above.
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agency at an earlier time. ���  See also Disability rules – Medical evidence..., 
section (II)(C)(1), above.  

By memorandum dated April �, �001, OTDA Deputy General Counsel 
Russell Hanks outlined criteria for issuing “correct when made” fair 
hearing decisions, attached as Appendix K.  The memorandum suggests 
that when the issue is failure to establish eligibility, the appellant must 
demonstrate that he or she had “difficulty in obtaining information and 
asked for extension or assistance...” or otherwise had good cause for not 
submitting documents to the agency in a timely manner.  But when the 
issue is a work rules sanction, the memo states that a “correct when made” 
decision can be issued any time that the appellant establishes good cause, 
including when this is done for “the first time at fair hearing...”

 d. Good cause and non-receipt of  notice

A key issue in many public assistance hearings is whether or not the 
individual actually received a notice that the agency claims to have sent.  
This frequently arises in the work rules context because so often the 
agency imposes sanctions for a failure to report to an appointment or an 
assignment where the individual claims not to have received the notice 
to report.  Two concepts must be discussed in this context, “proof  of  
mailing” and the “presumption of  receipt.”

These cases pose challenges for both sides:  (1) how does an agency that 
sends out thousands of  notices prove that it mailed a specific notice to a 
particular person, and (2) once that proof  of  mailing is established, how 
can the individual prove non-receipt?

  i. Proof  of  mailing

The general legal principle in these cases is that the agency has the initial 
obligation to demonstrate that a properly addressed notice was mailed.  
Once they have established this “proof  of  mailing,” it can be assumed that 
the individual received it.  That is, once there is proof  of  mailing, there is a 

 323   See, for example, Matter of F.S., FH #3616912J, Suffolk Co. 2/5/02 (The decision to sanction was 
correct when  made, but in light of the appellant’s plausible explanation that he cannot walk more than 200 
feet and did not have access to a car on the day of his appointment, he should be given another opportu-
nity to comply, and should not be sanctioned); similar outcome in Matter of A.W., FH #4200543N, Suffolk 
Co., 2/15/05 (Good cause found with appellant’s new testimony and documentation at the hearing regard-
ing her difficulty finding child care); see also Matter of H.K., FH #3624908Z, Suffolk Co. 12/24/01 (The 
appellant lacked good cause for missing an appointment, but her case should be reevaluated since she 
showed at the hearing that she had made a new appointment and kept it); Matter of C.S., FH #3826143J, 
Nassau Co., 3/3/03 (The decision to deny aid due to appellant’s failure to bring in medical documents was 
correct when made, but benefits must be restored; at the hearing, she demonstrated that she had good 
cause, due to post-traumatic stress syndrome, and the agency now found her unemployable); Matter of 
F.N., FH #3920822L, Suffolk Co., 8/5/03 (The agency decision to sanction the appellant for noncompliance 
was correct when made; with treatment and medication the appellant arguably can participate.  But a sanc-
tion cannot be imposed where the appellant established that his psychiatric disorder prevented him from 
complying).     
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Proof of mailing, use of affidavits
An advocate whose client claims not to 
have received a notice should make sure to 
demand that the agency in some manner 
prove that the notice was properly addressed 
and mailed.  If  the agency uses an affidavit of  
mailing, it should be reviewed and challenged 
where appropriate.  While some courts have 
upheld the use of  affidavits to prove mailing, 
the affidavit should be carefully checked 
for inaccuracies.  For instance, in NYC it 
is not unusual for the affidavit to be dated 
before the date that the particular notice was 
allegedly mailed.
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“presumption of  receipt.” ��4

There is a standard method by which agencies “prove” that they mailed 
a particular item.  This is done by establishing that they had certain 
procedures for printing the letter, placing it in an envelope, addressing the 
envelope, putting a stamp on it, and mailing it.  In more formal court trials, 
witnesses generally testify about this “general course of  business,” and 
state that, on the day when the item in question was mailed, they oversaw 
that process.  In the welfare context, New York City and some other local 
districts attempt to accomplish this proof  with an affidavit describing 
the process, and some court decisions have found that to be sufficient 
proof. ��5

  ii. Rebutting the presumption of  receipt

Once the agency has proved that it mailed the notice, the individual is 
presumed to have received it.  However, this presumption of  receipt is 
“rebuttable,” meaning that it can be overcome if  the individual can prove 
non-receipt. ��6  

 324   (1)  Agency proof insufficient:  Kassler v. Wing, 658 NYS2d 94 (2nd Dept. 1997) (There could be 
no presumption of receipt where the evidence the agency submitted as proof of mailing had incorrect and 
inconsistent information); Franco v. Wing, 706 NYS2d 44 (1st Dept. 2000)(The agency’s proof of mailing 
was insufficient in that it was undated and did not indicate when it was sent, nor did the agency demon-
strate that “it duly followed its routine procedures” in this mailing); McKillen v. Perales, 519 N.Y.S.2d 59 
(2nd Dept. 1987)(The decision to sanction the appellant for failure to report to an appointment was nullified 
where the petitioner testified that he never received the appointment letter and the agency failed to present 
a witness with personal knowledge or evidence that an established mailing routine had been followed); 
Matter of D.T., FH #4230521Q, Nassau Co., 2/25/05 (The agency failed to establish that the appellant was 
duly notified of his appointment where the letter the agency presented at the hearing was undated, had no 
address and the agency offered no proof that it had been mailed); Matter of J.H., FH #4438237Z, Nassau 
Co., 12/07/05 (A sanction was voided where the appellant credibly testified that she had not received 
the notice of appointment.  Although the notice was correctly addressed, the agency acknowledged that 
they did not always use window envelopes, and could not produce a copy of the envelope); Matter of 
C.J., FH #4140354Q, Nassau Co., 9/21/04 (The appellant credibly testified that she had not received an 
appointment notice, and that she was having mail problems at her home, which had been reported to the 
Post Office; also the agency produced no evidence the letter had actually been sent); Matter of M.M., FH 
#4144127Q, Suffolk Co., 9/08/04 (The appellant, who lived in a group residence, testified credibly that it 
was house policy for staff to distribute mail and that she did not receive the appointment).
(2)  Agency proof sufficient:  Cruz v. Wing, 714 NYS2d 307 (1st Dept. 2000)(Agency affidavits established 
that it followed office procedures in mailing the notice, raising the “presumption of receipt;”); Matter of 
K.D., FH #2216583N, Nassau Co. 3/28/95 (There was no good cause for missing an appointment based on 
non-receipt of a notice where the notice was addressed correctly and was not returned, and the appellant 
reported no problems receiving mail). 

 325   Cruz v. Wing, 714 NYS2d 307 (1st Dept. 2000)(Agency affidavits established that it followed office 
procedures in mailing the notice, raising the “presumption of receipt.”)

 326   (a)  Cases in which the presumption of receipt was rebutted and good cause was found:  Mat-
ter of Anonymous, FH #3712336Z, Suffolk Co., 6/12/02 (The appellant testified credibly that he did not 
receive an appointment notice, and the agency acknowledged that there had been indications of difficulty 
with the appellant’s mail); Matter of P.C., FH #3054674, NYC, 1/26/99 (The appellant presented testimony 
and affidavits from other tenants about mail delivery problems); similar reasoning in Matter of T.G., FH 
#3184377Q, NYC, 11/10/99; L.G. FH #3548378Q, Suffolk Co., 8/7/01 (Appellant had an excellent record 
of compliance and her intensive case manager testified that the appellant always called her whenever she 
received mail and did not call her in this case); Matter of C.M., FH #391437R, Nassau Co., 7/28/03 (The 
appellant credibly testified that he missed an appointment because his landlord was late in giving him 
his mail); Matter of D.C., FH #1942470J, Nassau Co. 4/29/93 (The appellant credibly testified that there 
were occasional mail mix-ups because he shared a mailbox with eight other tenants of a rooming house);  
Matter of B. and J.L., FH #2818437N, Oswego Co. 2/17/98 (Testimony suggested that the mail was lost 
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Advocates and recipients should come to hearings prepared to challenge 
the agency’s evidence of  mailing, and, if  possible, should bring evidence 
of  difficulties they have been having with mail.  This might include, for 
example, a U.S. Post Office form indicating that a service complaint had 
been filed, or a letter from the landlord indicating that there had been 
problems with the mail.

 iii. Litigation on proof  of  mailing/presumption of  receipt 

A class action in New York City challenged the manner in which the state 
addresses this issue in work rules hearings. ��7  The lawsuit, which was 
settled in April 2005, claimed that OTDA hearing officers improperly 
allowed HRA to use an inadequate form affidavit to prove mailing, 
and then did not afford the appellant an adequate chance to rebut the 
presumption of  receipt. The settlement – limited to hearings in NYC 
– requires that hearing officers:

 • carefully evaluate the appropriateness of  the mailing affidavit 
submitted by the local agency;

 • afford the individual a reasonable opportunity to show that she 
did not receive the document;

 • allow individuals to request an adjournment to locate 
documents that might enable them to substantiate their claim of  
non-receipt.

4. SAnctIonS And SAnctIon PErIodS

Sanctions are imposed with increasing severity depending on how many 
prior sanctions there have been, ��8 as follows: 

 

when a plow knocked over their mailbox after a snowstorm, despite the agency claim that the mail was not 
returned).  
(b)  Presumption not rebutted:  Rodriguez v. Wing, 673 NYS2d 734 (2nd Dept. 1998) (Conclusory asser-
tions by the recipient that she did not receive a notice were not sufficient to rebut agency evidence that 
established a presumption of receipt). 

 327   Meachem v. Wing, 99 Civ. 4630 (SDNY).  See Appendix C.  Some of the key provisions of the 
settlement are also set forth in an OTDA memorandum, “Fair Hearing Training,” issued by Russell Hanks, 
Deputy General Counsel, dated April 13, 2005, and included as an addendum to Appendix C. 

 328   For an extreme example, see Matter of M.M., FH #2642742K, Chemung Co. 6/11/97 (The agency 
was upheld in imposing three concurrent sanctions for three alleged instances of noncompliance at ap-
proximately the same time.  The result was the imposition of the longest sanction period – for a third viola-
tion – which was contrary to social services policy, but allowable); Matter of R.B., FH #1169339N, Chemung 
Co. 3/23/88 (The test for whether there should be single or multiple sanctions is whether the person com-
mitted separate acts of willful noncompliance or one continuing act of noncompliance).
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 a. households with dependent children 329

For households with dependent children, the sanctioned adult’s pro rata 
share of  the grant will be removed from the budget as follows: 

 • 1st time:  until the person is willing to comply;

 • �nd time:  for three months and until the person is willing to
 comply; and

 • �rd time and any additional failures to comply:  for six months and 
until the person is willing to comply.

A pro rata sanction means, for example, that when the mother in a three-
person household is sanctioned, the grant will reduced by one-third.

 b. households without dependent children 330

For households without children, the sanctioned adult’s pro rata share of  
the grant will be removed from the budget as follows:

 • 1st time:  for 90 days and until the person is willing to comply;

 • �nd time:  for 150 days and until the person is willing to comply;  
 and 

 • �rd time and any additional failures to comply:  for 180 days and
 until the person is willing to comply.

When the household has only one person, the sanction results in the case
being closed. 

For households without dependent children, once the sanction period is 
over, the agency must send a reminder as to how benefits can be resumed 
(by reapplying). ��1

	 c.	Definition:		Willing	to	comply

For all households, the sanction rules require a demonstration that 
the individual is “willing to comply” before benefits can be reinstated.  

 329   18 NYCRR §385.12(d)(1).

 330   18 NYCRR §385.12(d)(2).

 331   18 NYCRR §385.12(d)(4).
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NYC Practice Note:  
Demonstrated Compliance 

In �001, HRA instituted a pilot program 
at four job centers under which certain 
sanctioned individuals must “demonstrate 
compliance” with the work requirement 
by participating in a work activity for five 
days before a sanction can be lifted 1.  The 
response to an inquiry directed to the HRA 
Office of  Legal Affairs in November 2005 
suggests that the (arguably illegal) program 
has lapsed.
 

 1   HRA Policy Directive #01-38-EMP, July 
2, 2001.



“Willing to comply” means the person reports to an assignment on time 
and ready to engage in the assigned activity. ���

 d. number of  sanctions when households transfers 
  between FA and SnA

Under OTDA policy, when a family transitions from FA to SNA due to 
the time limits, sanctions that had been imposed under FA will count 
when determining which sanction to impose under SNA. ���  Thus, if  
the household was sanctioned twice while on FA, and another sanction is 
imposed after the family has transferred to SNA, it will be counted as the 
third sanction.

However, the reverse is not the case.  That is, when a household tranfers 
from SNA to FA (for example, when a single adult has a baby), the number 
of  SNA sanctions is not added to any new FA sanctions.

 e. variations in the sanction rules for certain types of    
  noncompliance

For various reasons, certain types of  noncompliance are not punished in 
accord with the usual work sanction rules.  Whether there is authority for 
the difference of  treatment in these cases is discussed in the Advocacy tip:  

Sanctioning the “wrong-doer” v. closing the entire case.

 • Assessment.  When the agency finds a failure to comply with the 
assessment requirements, applicants (defined as the entire applicant 
household) will be found ineligible and recipients will be subject to 
the regular work rules sanctions. ��4

 • Job search.  When there has been a failure to comply with the job 
search requirements, applicants (defined as the entire applicant 
household) will be found ineligible and recipients will be subject to 
the regular work rules sanctions. ��5 

 332   Matter of J.S., FH #3017997L, Livingston Co. 3/29/99 (The requirement that the appellant demon-
strate willingness to comply must be waived pending an employability determination where the appellant 
had a disabling injury during the sanction period). 

 333   Welfare-to-Work Employment Policy Manual, Questions and Answers for §385.12, Q(1), p. 168.

 334   Households with children:  SSL §335(3); 18 NYCRR §385.6(a)(6), §385.12(d).  Households without 
children:  SSL §335-a(4); 18 NYCRR §385.7(a)(6). See Matter of E., FH #2804818M, Oswego Co., 1/23/98 
(The agency’s decision to deny the application of the appellant’s entire family was upheld where the ap-
pellant failed to attend an assessment); Matter of T.K., FH #4226232R, Suffolk Co., 3/8/05 (The agency 
improperly denied the appellant’s application for failure to report to Job Readiness Training, which, unlike 
assessment and job search, is not a condition of eligibility).  See also Assessments, section IV(A), above.

 335   SSL §336-d(1); 18 NYCRR §385.9(e)(5), §385.12(d).  See also Job search, section V(G), above, and 
Job search and job refusal, section IX(C)(1), below.
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Advocacy tip: Sanctioning the
“wrong-doer” v. closing
the entire case

As this discussion indicates, state regulations 
define certain failures to comply as affecting 
overall household eligibility, while most work-
related noncompliance results in a sanction 
only against the person who failed to comply.

There does not appear to be authority for 
the regulations stating that when an applicant 
fails to comply with job search, assessment, 
or documenting non-medical exemptions, the 
entire household is ineligible.

In opposing an allegation of  noncompliance, 
advocates might also argue that, at most, the 
non-cooperating individual can be found 
ineligible.

Before making a challenge, however, the 
advocate should evaluate which penalty is 
more onerous for the household.  A case 
closing or rejection eliminates all benefits, 
including Medicaid, to the household, but a 
reapplication can be filed immediately.  With 
a sanction, only the individual loses benefits, 
and no one loses Medicaid, but there may be 
an extended period of  ineligibility.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1365&sdocID=1198&strdb=fairhearing&sfile=3017997L%2Epdf
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 • Non-medical exemptions.  When the agency finds a failure to comply 
with the requirement to document claimed exemptions for non-
medical reasons, the individual, whether an applicant or a recipient 
is ineligible. ��6

 • Potentially employable.  When the agency finds a person unable to 
work but potentially employable, he can be given assignments to 
help restore him to employability, People who are potentially employable, 
section (II)(C)(5), above.  If  he fails to comply, he will be ineligible for 
welfare until he agrees to comply.  The regulations for applicants 
and recipients are slightly differently worded, but both seem to 
also say that the individual can be required to demonstrate his 
willingness to comply. ��7  

 • Employability-related requirements.  If  a person is found to have not 
complied with an employability-related requirement, the agency 
may find the entire household ineligible for assistance.  This action 
appears to be based not upon the work rules, but on the general 
“Continuing Eligibility Rules.” ��8  These regulations consider 
employability to be a resource, and verification of  employability to 
therefore be an element of  welfare eligibility. Thus they maintain 
that a failure to comply renders the entire household ineligible.

 • Work-study and internships.  As noted in Work-study and internships, 
section (V)(C)(4),  above, recipients can get work credit for hours 
spent in work-study, internships and certain other activities that 
are part of  the curriculum of  an education or training program. 
However, the law also requires that, since these hours are now part 
of  the recipient’s work activities, the recipient can be sanctioned, 
under the usual sanction rules, for failure to comply with the 
requirements of  the placement. ��9

 336   18 NYCRR §385.2(c), §385.12(d); see also Failure to document a non-medical work exemption, sec-
tion II(B)(1), above.

 337   18 NYCRR §385.12(a)(1).  Section 385.12(a)(1)(i) covers applicants; §385.12(a)(1)(ii) covers 
recipients.

 338   18 NYCRR §§351.21 and 351.22.  In addition, SSL §132 describes an applicant’s ability to engage 
in employment as one of the general eligibility factors to be investigated.  In Feliz v. Wing, 729 NYS2d 
13 (1st Dept. 2001), the Appellate Division affirmed the agency’s right to terminate assistance to a family 
where the adult failed to attend an employability appointment.  See also, Matter of S.H., FH #3319855H, 
Dutchess Co., 7/24/01 (A durational sanction for a work rules violation can only be imposed on an employ-
able individual.  But, where the appellant had been determined unemployable and was being called in to 
reevaluate employability, the entire can be closed for noncompliance with a condition of eligibility).     

 339   SSL §335-b(2).  See also Work-study and internships, sections V(D)(4) and V(E)(6)(c).
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 f. right to reapply

Although benefits cannot resume before the sanction period is over, the 
person under sanction can begin the reapplication process at any time. �40

 g. Sanctions and Medicaid

Medicaid eligibility is not affected by sanctions for noncompliance with 
the work rules. �41  When the local district intends to reduce or terminate 
PA benefits to a household due to a work-related sanction, the recipient 
should receive a notice stating that Medicaid benefits will continue only for 
a specified time period unless the person comes into a Medicaid office to 
certify her continued eligibility. �4�

 h. Sanctions and Food Stamps 343

Federal  and state regulations exempt a person from the Food Stamps work 
requirements if  she is subject to the state’s TANF work requirements.  
However, under federal law and state policy, if  she fails to comply with the 
welfare work rules, she is subject to a Food Stamps sanction as if  she had 
violated the Food Stamps work rules. �44  

New York State applies the same rule to SNA recipients.  They are not 
exempt from the Food Stamps work rules, and are therefore subject to the 
Food Stamps work requirements.  But in practice, it appears that they are 
not required to participate if  they are engaged in welfare work activities.  
Stated another way, the welfare work assignment is deemed to be their 
Food Stamp work assignment.  In turn, they are subject to Food Stamps 
sanctions if  they are found out of  compliance with the welfare work rules.

The Food Stamps sanction rules require that the non-complying 
household member not be considered part of  the household for the 
duration of  the sanction.  For example, a household of  four with a non-

 340   18 NYCRR §385.12(a)(2)(iii).

 341   SSL §366(1).  The Mangracina case in New York City challenged HRA’s failure to continue Medicaid 
benefits when a work-related sanction was imposed on cash benefits.  See Appendix C.

 342   These are sometimes referred to as “Rosenberg” notices because of litigation by that name.  They 
are described in State Administrative Directives 81 ADM-5 and 81 ADM-55.  

 343   This Guide discusses Food Stamps only with regard to how a household’s Food Stamp allotment 
may be impacted by a welfare work sanction.  Food Stamp recipients, including those who are not subject 
to the welfare work rules, may be subject to Food Stamp work rules.  A discussion of those rules is beyond 
the scope of this Guide.  See 18 NYCRR §385.3, Work Registration, Registration Exemptions and Certain 
Eligibility Requirements for Food Stamp Applicants and Recipients. 

 344   7 CFR §273.7(f)(7); 18 NYCRR §385.3(a)(1)(iii); Welfare-to-Work Employment Policy Manual, 
Department Policy for §385.12, p. 166.
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Advocacy tip: The right to reapply at 
any time

Centers sometimes refuse to allow people 
under sanction to reapply until the sanction 
period is over.  However, the person has the 
right to reapply at any time.  People in the 
FA category should apply at least �0 days 
before the end of  the sanction period, since 
the agency will take up to �0 days to process 
an FA application, and similarly, those in the 
SNA category should apply at least 45 days 
before the end of  their sanction period.



complying adult will be treated as a household of  three (this “incremental” 
sanction differs from the welfare sanction which is on a pro-rata basis). 

The sanction periods are as follows:  

 • 1st failure to comply:  two months and until the person complies;

 • �nd failure to comply:  four months and until the person 
complies; and

 • �rd and subsequent failures to comply:  six months and until the 
person complies. �45

  
 i. Sanctions and thier impact on special rent supplements and  
 emergency assistance

One of  the most serious consequences of  a sanction may be its impact
on access to emergency assistance and special rent supplements. Virtually
every emergency benefit and rent supplement program has provisions that
bar payment when anyone in the household is under sanction, as well as 
emergency payments that would replace funds lost due to a sanction.   In 
addition, if  the sanction is lifted only prospectively, and the household 
needs retroactive emergency aid, the amount that had been withheld due to 
the sanction will generally not be included in the payment.  The household 
will have to come up with that amount from some other source.  If  there 
is a determination that there should never have been a sanction, and it 
is lifted retroactively, then the household should be able to receive any 
retroactive benefits denied as a result of  the sanction.  

In districts with the FEPS (Family Eviction Prevention Supplement) and 
HSP (Housing Stability Plus) programs, the effect of  a sanction is the 
usual pro rata reduction in welfare benefits, and, in addition, suspension 
of  the rent supplement.  If  the sanction is lifted retroactively through a 
fair hearing or otherwise, the district should restore to the landlord the 
back excess rent and the amount by which the shelter allowance had 
been reduced, restore the sanctioned food stamps and food and other 
allowance and restore the pre-sanction budget including the excess rent.  
Often center-based advocacy is required to make sure this happens.  If  the 
sanction is lifted prospectively only, then the missing FEPS or HSP funds 
and the amount by which the shelter allowance had been reduced will not 
be restored.  

 345   18 NYCRR §385.12(e).  Under this rule, second and third violations result in more severe sanc-
tions.  Under prior law, this was only true if the second and third violations occurred within three years of the 
previous violation.  When this Guide went to press, the regulation still included the older concept.  However, 
this aspect of the rule was repealed in 2002.  See Welfare-to-Work Employment Policy Manual, 12 NYCRR 
§1300.12, Department Policy, pp. 12B-3.
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 j. Public housing residents

For residents of  public housing, the general rule is that rents are adjusted 
to reflect a change in income.  However, as a result of  the Federal Quality 
Housing and Work Responsibility Act of  1998, when a household’s 
welfare income is reduced because of  a sanction, including a work rules 
sanction, the Housing Authority must deny the family’s request for a rent 
reduction. �46

5. voLuntArY quIt  

 a. the statute and the regulations

People who voluntarily quit a job or reduce their earnings may be 
disqualified from receiving public assistance for a designated period of  
time.  The law is confusing because the statute suggests that applicants and 
recipients will be evaluated applying a somewhat different standard, but the 
state regulations apply the same standard for both categories.   

The statute provides that:

 • Applicants may be subject to disqualification if  they voluntarily
 quit a job in order to become eligible for welfare or to increase their
 welfare grant. �47 

• Recipients may be subject to disqualification if  they voluntarily quit
their job or reduce their hours without good cause. �48

b. the rule as applied by State otdA

Despite these differences, this Guide assumes that the standard being 
applied by state OTDA and by the local agencies for applicants and 
recipients is the one set forth in the state regulations. �49  

The regulations provide that applicants and recipients will be disqualified 
from receiving welfare if  they voluntarily quit their job or reduce their 
earnings for the purpose of  obtaining welfare or increasing their grant. �50

 346   42 U.S. Code §1437j(d)(2)(A); 24 CFR §5.615.

 347   SSL §131(10). 

 348   SSL §342(4). 

 349   18 NYCRR §385.13. 

 350   18 NYCRR §385.13(a)(1), (a)(2); but see Andrews v. Fahey, 418 NYS2d 163 (3rd Dept 1979) (The 
agency cannot apply a sanction for voluntary quit when the recipient was, under the law in effect at the 
time, work-exempt because of the age of her youngest child); Matter of K.W., FH #2920875Z, Chemung 
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Advocacy Tips: Voluntary quit 

1. The test: Under the law, a disqualification 
can only apply when (1) the person either quit 
voluntarily or provoked the discharge, and 
(2) the quit was for the purpose of  increasing 
eligibility for public assistance. 

2. The burden of proof : The agency 
must demonstrate that the quit was voluntary.  
Once the agency has established that fact, 
then the individual has the burden of  
explaining that there were other valid grounds 
for quitting.  The person should come 
prepared to present evidence to overcome the 
presumption that the purpose of  the quit was 
to gain eligibility for welfare. 1

 1  The touchstone for disqualification is 
an “impermissible benefit-seeking motive.”  
Rucker v. Blum, 446 NYS2d 778 (4th Dep’t 
1981).
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 • Applicants are ineligible for 90 days from the date of  the quit or
 the reduction in earnings. �51  Individuals who apply for welfare
 within 90 days of  voluntarily quitting a job are presumed to have
 done so for the purpose of  receiving public assistance. 

 • Recipients who voluntarily quit a job are subject to the regular
 sanction rules described in Sanctions and sanction periods, section
 (VII)(D)(4), above. �5�

The term voluntary quit is interpreted to include situations in which the 
person provoked the termination or earnings reduction.  A “provoked 
discharge” only applies when someone “voluntarily caused their own 
dismissal.” �5�  

 c. Procedure

Before a disqualification or sanction is imposed, a person must be given 
the opportunity to explain why the situation should not be considered 
a voluntary quit. �54  The regulations are awkwardly worded, but it 

Co., 1/25/99 (This decision discusses the voluntary quit rule, including the fact that a voluntary quit sanc-
tion can be lifted after the appropriate time period if the appellant shows a willingness to comply with the 
work rules.  There is not a voluntary quit if there were medical reasons for leaving a job).  

 351   18 NYCRR §385.13(a)(8)(i); see Matter of P.C., FH #3511023R, Chemung Co., 7/2/01 (The period 
of ineligibility begins with the date of the voluntary quit; when the agency discovered the voluntary quit after 
that period lapsed, its only remedy was recoupment of an overpayment). 

 352   18 NYCRR §385.13(a)(8)(ii); see Matter of K.W., FH #2920875Z, Chemung Co., 1/25/99 (dis-
cussed in a preceding footnote). 

 353   See 18 NYCRR §385.13(a)(1).
(a)  Decisions that upheld a sanction for voluntary quit or provoked discharge:  Rucker v. Blum, 446 NYS2d 
778, (4th Dept. 1981) (The applicant was terminated from his job due to absenteeism, tardiness and call-
ing in late); Bode v. Blum, 440 NYS2d 76 (3rd Dept 1981) (The applicant did not quit the job, but engaged 
in misconduct which resulted in the loss of employment); Matter of P.M., FH #3788539Y, Chemung Co. 
11/25/02 (The recipient was fired for failing to call her employer when she could not report to work); Matter 
of L.D., FH #3846483K, Nassau Co., 3/18/03, (The appellant quit a job in North Carolina to be with her sick 
mother in NYS and because she was pregnant.  She did not establish that she had no choice but to return 
to NY; she came without making any provisions for her support).
(b)  Decisions ruling that the appellant had not quit voluntarily or provoked the discharge:  Andrews v. Fa-
hey, 418 NYS2d 163 (3rd Dept 1979) (There was no voluntary quit where the recipient was, under the law 
in effect at the time, work-exempt because of the age of her child); Matter of A.L., FH #2276461H, Clinton 
Co., 9/5/95 (The appellant had good cause for quitting her job due to lack of child care); similar finding in 
Matter of C.M., FH #2879394Z, Erie Co., 10/22/98; Matter of Anonymous, FH #2968755Q, Dutchess Co. 
11/23/98 (The recipient was fired due to workplace conflicts, but the recipient “did not seek or cause her 
termination”); Matter of M.W., FH #3406685Y, Erie Co. 11/16/00 (The appellant’s illness and need for treat-
ment were credibly verified); Matter of J.R., FH #2109942R, Monroe Co. 7/13/94 (Although the recipient 
was fired for violating security rules, the agency did not establish that the recipient “deliberately engaged 
in any conduct intended to bring about the termination of her employment…”); Matter of Anonymous, FH 
#3563886Y, Broome Co., 10/18/01 (The appellant was fired after she was incarcerated for failure to com-
ply with the terms of her probation. The incarceration does not reflect misconduct on the job, nor is there 
any indication that she became incarcerated in order to qualify for benefits); Matter of R.F., FH #1858542L, 
Monroe Co. 9/25/92 (Evidence of severe migraines supported a finding of good cause for job absence). 

 354   18 NYCRR §385.13(a)(3), (a)(5).  Matter of Y.M., FH #3473390P, Suffolk Co., 2/15/01 (A voluntary 
quit determination was reversed where the appellant was never given an opportunity to explain the job 
loss).  The opportunity to provide such reasons at a fair hearing, however, cures a violation of this rule, see 
Allen v. Bane, 618 NYS2d 45 (2nd Dep’t 1994).
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appears that the agency has the initial burden to establish that the person 
voluntarily quit her job. �55  The individual then has the burden to 
demonstrate that there were other valid reasons – unrelated to the welfare 
grant – for quitting the job or reducing earnings. �56 

 355   Matter of J.R., FH #2109942R, Monroe Co. 7/13/94 (The law “does not authorize a presumption 
that all terminations are voluntary”). 

 356   18 NYCRR §385.13(a)(4), (a)(5); see also McMillen v. Blum, 452 NYS2d 704 (3rd Dep’t 1982) 
(The disqualification was upheld where the applicant lost her job when her change of residence caused 
her to be fired in accordance with a county residency requirement.  The appellant did not meet her bur-
den of proof because she could not demonstrate that, “at the time of her move, [she] had any financial 
resources, had ever made any inquiry as to possible job opportunities in her new location or that she had 
any prospect thereof so as to enable her to provide for herself”); Matter of AW, FH# 4359967Y, Suffolk Co., 
10/04/2005 (The presumption that the appellant terminated her employment in order to receive a benefit 
increase was overcome by a showing of good cause for lack of child care during the hours she was out 
of the home due to her work assignment); Matter of W.A., FH #2812529M, Oswego Co., 4/27/98 (The 
voluntary quit sanction was reversed where the appellant provided evidence of her medical condition); 
Matter of J.M., FH #3853146H, Orleans Co., 5/6/03 (A sanction for voluntary quit was reversed where the 
appellant is currently unemployable and the fact that she delayed a few weeks before applying for welfare 
demonstrates she did not quit in order to qualify for welfare); Matter of S.G., FH #2418129R, Chautauqua 
Co., 7/1/96 (The appellant who quit her job in order to continue her schooling was not subject to sanction 
where her counselor, acting on behalf of the agency, advised her that she would not suffer any “adverse 
consequences.”). 

Section VIII, Page 106

http://onlineresources.wnylc.net/getdoc.asp?scaseid=921&sdocID=738&strdb=fairhearing&sfile=2109942R%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=2334&sdocID=3955&strdb=fairhearing&sfile=4359967y%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1263&sdocID=1104&strdb=fairhearing&sfile=2812529M%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1090&sdocID=905&strdb=fairhearing&sfile=2418129R%2Epdf


vIII. FAIr hEArInGS on WorK ruLES 
ISSuES

A. IntroductIon

It is beyond the scope of  this Guide to explore the fair hearing process 
in depth.  That is done elsewhere, including in the excellent “Advocate’s 
Guide to Welfare Fair Hearings in New York City.” �57  We must note, 
however, that in New York City and elsewhere in the State, work rules 
hearings are often more problematic than welfare hearings in general.  
The local districts often appear to more aggressively contest these cases 
and advocates have often expressed concern about the conduct of  these 
hearings.  

We will therefore address a number of  fair hearing issues as they manifest 
themselves in the work rules context.  Please bear in mind that the 
discussion below only highlights selected issues; hopefully some of  the 
discussion and the accompanying citations might prove helpful in your 
advocacy. 

B. duE ProcESS 

The general entitlement to due process in fair hearings of  course applies to 
the work rules cases. Constitutional due process includes the right: �58

 • to receive proper notice; �59 

 • to a hearing; 

 • to present evidence; 

 • to examine evidence to be presented at the hearing; 

 • to cross-examine hostile witnesses; and

 • to a determination by an impartial decision-maker.  

 357   By Bob Bacigalupi, formerly of Legal Services for New York City, Legal Support Unit, now with 
Housing Works.

 358   See Goldberg v. Kelly, 397 U.S. 254 (1970); also 45 CFR §205.10.

 359   Advocates have long argued - with mixed results - that proper notice should include, where 
relevant, the date of an alleged failure to comply.  See Corsino v. Wing, 709 NYS2d 168 (1st Dept. 2000), 
in which the court dismissed claims relating to the lack of a date of noncompliance on the notice, saying 
the petitioner “had ample notice of the correct work dates” before the hearing. However, note that a recent 
change in the Social Services Law requires the notice to set forth “the specific instance or instances of 
failure to comply, SSL §341(1)(b).   
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NYC Practice Note: Nurses at 
fair hearings

In NYC, HRA has initiated a pilot program 
in which registered nurses appear at hearings 
where an employability finding is being 
challenged.  This pilot is described as a 
coordinated effort between HRA and the 
State Office of  Administrative Hearings, and 
the nurse is supposed to act as “a third-party 
medical consultant to assist in evaluating...” 
the medical documentation presented at the 
hearing. 1  This practice raises numerous due 
process and other questions.  Is this nurse 
appearing as and qualified to be an expert 
witness?  Is he or she is appearing on behalf  
of  the City, or as an entirely neutral party?  
How can the nurse be neutral if  engaged to 
testify by HRA?  Although by law, the State 
supervises the City, in the hearing process the 
State must act as an impartial arbiter.  Can 
this impartiality be maintained if  the State is 
acting in conjunction with the City to bring 
in a witness?  At the time the Guide was 
published, advocates from Legal Aid, the 
Urban Justice Center, and other groups had 
begun working on these issues.

 1   HRA Policy Bulletin #06-140-SYS, dated 
10/19/06.



In New York, as a result of  regulations and litigation, the hearing process 
includes additional individual rights and agency obligations that are not 
necessarily derived from the Constitution.  These include, for example:

 • the agency’s obligation to bring the complete relevant case 
record to the hearing, �60 and

 • the judge’s obligation to develop the record, particularly where 
the individual is unrepresented and has difficulty framing 
questions and presenting evidence. �61

c. BurdEn oF ProoF

“Burden of  proof ” means the obligation in a hearing to demonstrate that 
the evidence supports one’s claims rather than those of  the adversary.  
Generally, the side that wishes to change the status quo, that is, wants to 
change the current situation, has the burden of  proof.  For example, if  the 
city wants to impose a sanction on a household that is not currently under 
sanction, this would change the status quo, so the city has the burden of  
proof.  Unless the city can present enough evidence to establish that a 
work rules violation has occurred, the sanction cannot be imposed, even if  
the recipient presents little or no contrary evidence.  

On the other hand, if  an individual applies for assistance, when he had 
not been receiving aid already, then he is the one who wants to change 
the current situation and he has the burden of  proof.  If  he cannot 
demonstrate that he is eligible for assistance or at least that the reason 
for rejection was invalid, he probably cannot win the hearing.  Thus, the 
question of  who has the burden of  proof  in a hearing can be critical in 
determining the outcome.  

 360   18 NYCRR §358-4.3.

 361   18 NYCRR §358-5.6.  Wysinger v. Wing, unreported decision, Index No. 403669/99 (N.Y. Co. 
2000) (The court vacated a fair hearing decision that imposed a sanction on the basis of a computer-gen-
erated form that stated that the recipient had refused to cooperate with WEP, because without any support-
ing testimony, the evidence deprived the appellant of the right to confront and cross-examine); Nembhard 
v. Turner, 703 NYS 2d 673 (N.Y. Co. 1999)(A fair hearing decision was reversed where the ALJ failed (1) to 
assess the adequacy of a defective Notice of Intent, (2) to develop the complete record, (3) to require the 
agency to establish the petitioner’s “willful” failure to attend an appointment, and (4) to determine whether 
the agency was required to notify petitioner of her right to a conciliation); Roche v. Turner, 719 NYS2d 436 
(N.Y. Co., 2000) (The court annulled a fair hearing decision where the ALJ failed to protect the recipient’s 
due process rights by failing (1) to make an opening statement explaining the issues to be decided, (2) 
to explain the burden of proof, (3) to address the recipient’s right to present evidence, (4) to develop the 
record and elicit testimony with regard to the issues.  The decision also lists cases regarding due process 
rights at fair hearings); Earl v. Turner, 757 NYS2d 255 (1st Dept. 2003)(A fair hearing did not meet due 
process requirements where the ALJ failed to develop the record, recited the petitioner’s rights too rapidly, 
failed to provide the petitioner with an opportunity to inspect the evidence, and made no effort to inquire 
whether the petitioner’s failure to comply was willful); Matter of M.K., FH #2913300M, NYC, 9/27/99 (The 
agency determination that the appellant was employable was reversed, in part, where the agency failed 
to provide copies of prior evaluations requested by the appellant’s representative – establishing that the 
appellant was not employable – which would have enabled the appellant to show that his medical condition 
was unchanged).
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1. BurdEn oF ProoF In WorK ruLES cASES:  
EStABLIShInG Good cAuSE

In the work rules context, the burden of  proof  issue often arises around 
the question of  good cause.  We know that the agency has the burden of  
proof  in sanction cases, but does that burden include the obligation to 
show that there was a failure to comply and that the noncompliance was 
willful and without good cause? 

2. AdvocAtES’ vIEW:  thE AGEncY hAS thE BurdEn

Some advocates argue that the agency burden, expressed in 18 NYCRR 
§358-5.9(a), is to prove all elements of  its case, that is, they must prove that 
there was a violation and that it was willful and without good cause.  There 
are a number of  decisions that support this point of  view. �6� 

3. StAtE’S vIEW: thE BurdEn cAn ShIFt FroM thE 
AGEncY to thE APPELLAnt
 
On the other hand, the state agency in charge of  the hearing process 
clearly has a different opinion, in which the burden of  proof  can change 
during the course of  a hearing.  Russell Hanks, the OTDA Deputy 
Commissioner in charge of  the hearing process, issued a Memorandum 
dated May 1�, 1998, entitled “Policy Guidelines:  Good Cause,” which 
essentially states that:

 • The agency has the initial burden of  “coming forward with the 
basic components of  a work rules violation… and the absence 
of  any good cause reason presented by the appellant…;” 

 • Once the agency has met that burden, the appellant then has 
the burden to either prove that there was no violation, or that 
there was good cause; �6�

 362   Earl v. Turner 757 NYS2d 255 (1st Dept. 2003)(The burden rests on the agency to establish that the  
petitioner missed her appointment without good cause and willfully); Benjamin v. McGowan 712 NYS2d 
546  (1st Dept. 2000) (The court annulled a fair hearing decision that had affirmed a sanction for noncom-
pliance; the agency failed to meet its burden of showing that the noncompliance was willful and without 
good cause; the agency produced no evidence to refute petitioner’s testimony that her day care provider 
was no longer available); Mitchell v. Barrios-Paoli, 687 NYS2d 319 (1st Dept. 1999) (The ALJs in the cases 
cited improperly shifted the burden to the petitioners to prove that their noncompliance with the work rules 
was with good cause and was not willful); see also Sweeny v. Barrios-Paoli, 698 NYS2d 148 (2nd Dept. 
1999) (The agency failed to establish that the refusal to accept employment was willful and without good 
cause); Allen v. Blum, 448 N.Y.S.2d 163 (1st Dept 1982) (The decision was primarily based on the agency’s 
failure to conduct a pre-sanction investigation, as was legally required at the time.  That rule was later 
modified, but Allen has been cited for the proposition that it is the agency’s burden to establish that the 
recipient is no longer eligible for PA, including, in the work rules arena, that noncompliance was willful and 
without good cause, see e.g., Nembhard v. Turner, 703 N.Y.S. 2d 673 (N.Y. Co. 1999)); Matter of A.G., FH 
#4208584N, Chemung Co., 11/17/04 (The agency did not satisfy its burden of proof to establish that the 
appellant had missed her appointment, or that they had furnished her a bus pass with which she was to 
make job contacts). 

 363   In support of this position, the Memorandum cites 18 NYCRR §351.26, under which the applicant 
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 • In other words, the agency must show, for example, that the 
appellant missed an appointment, and never provided an 
explanation.  The appellant must then show either that he didn’t 
miss the appointment, or that he had a valid basis for missing it, 
that is, that he had good cause. 

A further wrinkle was added to the debate by a recent OTDA 
memorandum addressing the agency obligation to find that noncompliance 
was willful and without good cause before imposing a sanction. �64  
While acknowledging the two prongs to the test for noncompliance, 
the memorandum suggested that the recipient’s mere failure to respond 
to a conciliation notice might be treated as evidence of  willfulness and 
a lack of  good cause.  This would ease the agency’s burden of  proof  
considerably.

Which of  these views is correct and will prevail is unclear at this time.  
However, the current OTDA approach is clearly to shift the burden of  
demonstrating good cause to the individual once the agency has shown 
some evidence of  what looks like noncompliance.  

d. EvALuAtIon oF thE EvIdEncE

Many fair hearings focus upon the question of  whether the evidence 
presented at the hearing supports the agency determination to impose 
a sanction.  The hearing decision may turn on the absence of  agency 
evidence, the quality of  the agency’s evidence, or the failure of  the agency 
evidence to stand up against credible testimony by the appellant.

The general test of  whether a fair hearing decision is valid is to determine 
if  the decision is supported by “substantial evidence.”  A leading court 
decision defines substantial evidence as:

“...proof  within the whole record of  such quality and quantity 
as to...persuade a fair and detached fact finder that ...a 
conclusion or ultimate fact may be extracted reasonably...  Put 
a bit differently, the [record should demonstrate that] there 
is a rational basis in it for the findings of  fact supporting the 
agency’s decision...” �65

or recipient is responsible for providing evidence to support a claim of good cause, and Sirota v. Ham-
mons, 694 NYS2d 62 (1st Dept. 1999)(which affirmed an unreported lower court decision); see also Matter 
of P.L., FH # 3255813H, Chemung Co. 3/17/2000 (The agency failed to meet its burden of showing that 
there was a specific job offer that the appellant refused.  This case is distinguished from perhaps the more 
typical case where once the agency shows that a job offer was refused, the burden would switch to the 
appellant to show good cause for the refusal).

 364   General Information System message GIS 05 TA/DC032, dated 9/14/05.  See also Outcome of 
conciliation, section (VII)(C)(6)(Advocacy tip), and Willful and without good cause, section (VII)(D)(3).

 365   300 Gramatan Avenue Associates v. State Division of Human Rights, 408 N.Y.S.2d 54 (New York 
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But the court decision also observes that:

“The concept of  substantial evidence...is rather easily 
verbalized but, when put to use in respect to a particular 
determination, frequently causes difficulty and disagreement...”

The decisions in the following footnote are a sampling of  cases in which 
determinations against the fair hearing appellant were reversed because 
of  the inadequacy of  the evidence presented by the agency.  Although 
the usual rules of  evidence do not apply in the hearing context, these 
decisions demonstrate that the agency should be required to present 
some reasonably credible evidence in order to prevail. �66   

See Advocacy Tips:  Fair hearings on the following page.

Court of Appeals, 1978).

 366   Matter of M., FH #2983446L, NYC 12/21/99 (A sanction was reversed; the agency did not es-
tablish that the appellant failed to report to a work assignment because the roster sheet submitted was 
not authenticated); Matter of M.K., FH #2913300M, NYC, 9/27/99 (The determination that the appellant 
was employable with limitations was reversed where the agency failed to provide a prior evaluation that 
had determined that the appellant was unemployable; the agency failed to establish any change in the 
appellant’s condition that would warrant a new determination, and the appellant did submit medical doc-
umentation of her condition); Matter of J.C., FH #2773172N, Nassau Co., 11/24/97 (The agency failed to 
document a work-related incident); Matter of N.T., FH #2706109R, Nassau Co., 11/10/97 (A sanction for 
willful failure to cooperate with a workfare assignment was reversed where the agency had no witnesses 
to the employer’s allegations, and the appellant presented creditable documentary evidence).
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Advocacy tips:  Fair hearings 367

[regular text resumes on next page]

1. Requesting a fair hearing  People who receive a notice threatening to impose sanctions, to close their case or to reduce their 
benefits should immediately request a fair hearing, even if  they also decide to try to resolve the matter informally or in conciliation.  To 
continue to receive benefits unchanged, a person must request the hearing before the scheduled date of  the agency’s action.  

Hearings can be requested in the following ways:

 • By telephone: (800) 342-3334 (statewide) or (212) 417-6550 (NYC); although requests upstate should be able to be made 
at the centers, it has been recommended that the statewide phone number or other means be used;  adjournments can be 
requested at (877) 209-1134; and emergency FH requested in NYC can be made at (800) 205-0110; 

 • In person at 14 Boerum Place in Brooklyn (NYC), 330 West 34th St., �rd floor, in Manhattan, and 99 Washington Ave., 12th 
floor in Albany;

 • By mail to:   Office of  Administrative Hearings, P.O. Box 1930, Albany, New York, 12201-1930;

 • By fax at (518) 473-6735; or

 • By e-mail.  Go to the website: http://www.otda.state.ny.us/oah.  
   Forms are available at: http://www.otda.state.ny.us/oah.forms.asp.

Appendix D is a sample fair hearing request form, suitable for fax or regular mail. 

2. Fair hearing preparation   In preparing for either conciliation or a fair hearing, appellants and advocates should think in terms of  
arguing that (a) the appellant did comply or (b) that she had good cause, or a good reason, for not complying.  

3. Medical verification   HRA often insists that people provide medical verification when they claim that they missed an 
appointment due to illness.  Whenever possible, people should try to obtain this documentation.  However, the policy may not be legal, 
so even if  the person cannot obtain this proof, she should still challenge the sanction with whatever evidence can be presented.  See also, 
Defining noncompliance, section (VII)(D)(3), above.

4. Burden of proof  Remember that sanctions can only be imposed when the failure to comply was willful and without good cause.  
Each of  these terms affords a somewhat different possibility for avoiding sanctions.  For example, a person who intentionally did not 
report for work because her child was sick did willfully not comply, but she had good cause.  A person who has a mental disability may 
have lacked good cause for failing to report, but could not be found to have willfully violated the rules.

5. Grounds for requesting the hearing   Appendix E, the Work Rules Fair Hearing Request Check List, provides a suggested list 
of  reasons why a sanction should not be imposed.  This list may be helpful in thinking about the claims the person will want to raise.

 367   Fair hearings are an important means of asserting legal rights, but advocates have long been concerned with aspects of the conduct of the hear-
ing, the provision of aid continuing while the hearing is pending, and compliance with hearing decisions.  See the fair hearings-related litigation noted in 
Appendix C.
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Ix. WELFArE And EMPLoYMEnt

A. AccESSInG WELFArE AFtEr A JoB LoSS

There is often a close relationship between employment, earnings and 
public assistance.  For example, (a) one of  the most common reasons 
why people leave public assistance is because of  earnings from a job; (b) 
the loss of  employment income is frequently the reason households turn 
to public assistance, and about a third of  individuals who leave welfare 
because of  employment earnings return within six months; and (c) a 
significant number of  households have earnings from a job but remain 
eligible for welfare.  This section will address special considerations that 
may arise in the context of  welfare and employment.

1. voLuntArY quIt

People who voluntarily quit a job or reduce their earnings may be 
disqualified from receiving public assistance for a designated period of  
time.  The issue of  voluntary quit is discussed in section (VII)(D)(5), above.

2. PuBLIc ASSIStAncE And unEMPLoYMEnt 
InSurAncE

Public assistance applicants and recipients are obligated to utilize 
other resources that might reduce or eliminate their need for 
assistance. �68  In the case of  recent job loss, one such resource may be 
unemployment insurance benefits (UIB). �69  In many cases, it may also 
be to an individual’s advantage to qualify for UIB, because the benefits 
(approximately 50% of  weekly wages) may be larger than public assistance, 
in which case the individual may get higher benefits and also avoid some 
of  the more stringent public assistance rules and requirements. �70

Even individuals who have worked part-time, or intermittently, may qualify 
for UIB, so long as they worked in more than two different calendar 
quarters (January – March, etc.) and earned at least $1,600 in one of  those 
quarters.  More detailed information about UIB eligibility can be found on 
the New York State Department of  Labor website. �71

 368   18 NYCRR §351.1(b)(2)(iii).

 369   Jones v. Toia, 397 N.Y.S.2d 16 (2nd Dep’t 1977) (The court upheld the denial of a public assis-
tance application where the applicant failed to take advantage of an available resource by enrolling in an 
education program that disqualified her from UIB); Matter of G.P., FH #2498307Q, Oswego Co. 8/1/8/96 
(same). 

 370   When UIB does not eliminate public assistance eligibility, it may reduce the size of the grant 
enough to limit substantially the number of hours of work experience or community service than can be 
assigned. See Maximum workfare or community service hours, section (V)(C)(2)(a), above.

 371   http://www.labor.state.ny.us/business_ny/unemployment_insurance/uionline.html 
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Advocacy Tip:  Eligibility for PA when 
disqualified for UIB

The UIB rules contain disqualifications for 
“voluntary quits” and for “misconduct” that 
are similar to the public assistance rules.  It 
may, however, still be possible to establish 
public assistance eligibility even when the 
claimant has been disqualified for UIB, 
because the public assistance disqualification 
applies to voluntary quits for the purpose 
of  getting public assistance (see Voluntary 
quit, section (VII)(D)(5), above), whereas any 
voluntary quit (or misconduct) without good 
cause is disqualifying for UIB.  Additionally, 
the findings in a UIB proceeding are not 
binding in a public assistance proceeding. 1

 1   Labor Law §623(2).

http://www.labor.state.ny.us/business_ny/unemployment_insurance/uionline.html


3. WELFArE BudGEtInG FoLLoWInG A LoSS or 
rEductIon oF IncoME

When an individual applies for public assistance after experiencing a loss 
or reduction in earned income that is expected to last at least �0 days, the 
agency should determine the applicant’s eligibility and budget based on the 
new earnings expectation, not past earnings. �7�  If  the applicant still has 
some earned income, she may take full advantage of  the earned income 
disregard (see Budgeting earned income, section (IX)(B)(4), below) for households 
with dependent children if  she received public assistance in any of  the 
previous four months. �7�

 
B. coMBInInG WELFArE And EMPLoYMEnt

1. EMPLoYMEnt AS A WorK ActIvItY

It is increasingly common for public assistance recipients to combine 
unsubsidized employment with welfare, and such employment is one 
way of  meeting work requirements. �74  Technically, though, the local 
district can assign conflicting work activities if  the recipient’s job is 
inconsistent with her employability plan, �75 or if  the agency determines 
that a different activity may be more appropriate.  Even without creating a 
conflict, the district can also assign additional activities to supplement the 
employment. �76

2. SuBSIdIzEd EMPLoYMEnt

Subsidized employment is discussed in section (IX)(B)(2), below.

3. rEPortInG chAnGES In EMPLoYMEnt And 
EArnInGS

 372   18 NYCRR §352.17(c).

 373   18 NYCRR §352.20(d).

 374   SSL §336.  As of early 2007, New York City listed employment as a work activity in more than 
22,000 cases, many more than were engaged in any other type of activity, Human Resources Adminstra-
tion, Weekly Caseload Engagement Status – PA – March 18, 2007.

 375   18 NYCRR §385.9(b)(6); Matter of W.F., FH #3172742Z, NYC, 8/9/99 (Good cause was not estab-
lished where the appellant did not report to the agency because he was employed); compare with Matter of 
L., FH #2802140H, Suffolk, 3/10/98 (The appellant’s self-initiated home health aide training program was 
consistent with her employability plan; the sanction for noncompliance with a conflicting work requirement 
was reversed); see also Carcamo v. Wing, N.Y.L.J. 11/19/01 p.21 (Nassau Co. 2001) (The court upheld the 
denial of child care assistance while the petitioner performed sub-minimum wage work as a hairdresser 
because such employment could not be part of a legal plan of self-support).

 376   Welfare-to-Work Employment Policy Manual, 12 NYCRR §1300. at 9-19 (stating that individuals 
in unsubsidized employment are still subject to work requirements and that “full-time, steady employment” 
should be stressed).
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NYC Practice Note: Fewer than 
35 hours of employment

The City applies its policy of  �5 hours in  
weekly work activities to employed individuals  
and attempts to assign additional hours of   
activity to individuals whose job is for fewer 
than �5 hours per week. 

It may, however, be possible to at least  
informally advocate against an additional 
assignment that interferes with the recipient’s 
employment, because the City’s policy appears  
to give priority to maintaining employment.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1257&sdocID=1098&strdb=fairhearing&sfile=2802140H%2Epdf


Changes in a recipient’s employment status not only affect compliance 
with the work rules but also welfare budgeting.  Consequently, recipients 
are required to report the following: �77

• new employment,

• loss of  employment,

• change from full-time to part-time employment, or vice versa,

• change in earnings expected to last at least �0 days, or

• change in hours of  work expected to last at least �0 days

New or increased employment income must be reported within 10 days 
of  the first new or changed paycheck. �78  Rebudgeting due to new or 
increased income should not take effect until the second semi-monthly 
period following the period in which the new earnings began. �79  So if  a 
recipient started a job on May 1 and received the first check on May 8, she 
would have to report the new income by May 18, and her budget would 
remain unchanged until June 1.

In addition to avoiding penalties for noncompliance with reporting 
requirements, �80 reporting new employment income can be advantageous 
to the recipient because:

 • the recipient receives the benefit of  the earned income disregard 
only for earned income that is timely reported (see Budgeting Earned 
Income, section (IX)(B)(4), below), and

 • the closing of  a case for increased earnings entitles the recipient 
to information about and the receipt of  certain transitional benefits 
(see Transitional Benefits, section (IX)(C)(4), below) that may not be 
available if  the case is closed for another reason, such as failure to 
comply with recertification requirements.

 377   18 NYCRR §§351.24(e), 352.17(d), (e).

 378   18 NYCRR §351.24(e).  In contrast with §352.17, this provision does not limit the reporting re-
quirement to changes expected to last more than 30 days.  Since budget adjustments are made only for 
changes in earned income that last at least 30 days (§352.17(c)), it seems reasonable to conclude that 
these are the only earnings changes that must be reported within 10 days, but this has not been decided.

 379   18 NYCRR §352.17(e); GIS 01 TA/DC015 (General Information Service Memo).

 380   Penalties can include a reduction in benefits to “recoup” the overpayment, 18 NYCRR §352.31(d), 
or a reduction based upon an “Intentional Program Violation,” 18 NYCRR Part 359, and §352.30(g).  See 
also, e.g., Matter of K.G., FH #3339057Y, Erie Co. 2/6/01 (A finding of an intentional program violation for 
concealment of employment was reversed where the recipient was unable to read and the person assisting in 
completion of the questionnaire made an inadvertent error).
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New York City Practice Note:  
The Employment Reporting 
Center

HRA maintains an Employment Reporting 
Center at 109 East 16th Street, Room 10� 
in Manhattan, where recipients can report 
changes in employment income rather than 
going to their Job Center.  The Center is 
open Saturdays 9am - 4:00pm (in addition to 
weekdays) to facilitate reporting, and often 
provides rebudgeting and information on 
transitional benefits more quickly than a Job 
Center would.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1478&sdocID=1318&strdb=fairhearing&sfile=3339057Y%2Epdf
http://www.wnylc.net/pb/docs/GIS01TADC015.pdf


4. BudGEtInG EArnEd IncoME 381

As noted above, a significant number of  adults receiving public assistance 
households also have jobs.  It is therefore important to have a sense of  the 
impact of  earned income upon the welfare grant.  Earned income usually 
results in a reduction in the household’s welfare grant, but the law requires 
that certain portions of  the earned income be disregarded in computing 
the welfare grant, resulting in a net increase in income.

 a. the earned income disregards  

Unfortunately, the most substantial and valuable earned income disregard 
is available only to households with children, and not to households 
without children.  

For all households, with or without dependent children, the following 
income is disregarded: �8� 

  • the first $90 of  gross earned income each month, which are 
called "expenses incident to employment."  These $90 are not 
taken into account either in computing whether a household is 
eligible for public assistance or the amount of  their grant. �8�

Additionally, for households with dependent children, the following is 
disregarded:

  • 48% of  the remaining earned income after the $90 disregard is 
taken; �84 and 

  • all of  the earned income of  a dependent child who is a student 
in public, secondary, post-secondary, vocational or technical 
school. �85

To qualify for the 48% disregard, a household must include a dependent 

 381   SSL §131-a(8), (10); 18 NYCRR §352.17-20.

 382   Matter of Anonymous, FH #3400017M, Suffolk Co. 12/1/00 (When earnings vary from one pay 
period to the next, the earned income budgeting rules are applied based on a four-week period, disregard-
ing temporary variations); Matter of G.M., FH #2674081K, Dutchess Co. 6/13/97 (The monthly stipend 
received by a resident in a Salvation Army program should be budgeted as earned income, including 
appropriate disregards, where the stipend was contingent on performance of assigned work duties, even 
though the stipend was not considered wage income for tax purposes).

 383   18 NYCRR §352.19.

 384   SSL §131-a(8); 18 NYCRR §352.20.  This is the percentage as of June 2007 (07 ADM-02).  The 
percentage is amended each year in June to ensure that a household of three in New York City becomes 
ineligible for assistance only when their earned income reaches the federal poverty level.

 385   SSL §131-a(8); 18 NYCRR §352.20.
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child and must have been receiving public assistance in at least one of  the 
preceding four months.

The $90 and 48% disregards are not available to a person who �86:

  • terminated a job or reduced her earnings without good cause 
in the preceding 75 days;

  • refused any valid offer of  employment in the preceding 75 
days; or

  • failed to timely report increased income.

 b. Family day care

For recipients and applicants employed as family day-care providers, a 
disregard of  $5 per child (not one’s own child), per day is allowed, prior to 
application of  the general earned income disregards. �87

 c. Gross income tests

When a household has outside income, it must also pass certain gross 
income tests.  These tests require that gross income, before any deductions 
are taken (other than those for dependent student income), must not 
exceed certain specified levels.  For further information, consult the 
pertinent regulations �88 or a general welfare guide, such as the “Public 
Benefits Resource Manual,” published by the Community Service 
Society. �89

 d. Plan of  self-support 390

While people without dependent children are generally not eligible 
for the larger earned income disregard, under limited circumstances a 
comparable disregard may be available.  Under state law, the local district 
has the discretion to authorize a SNA recipient to retain part or all of  his 
earnings where doing so will lead to the “elimination of  the recipient from 

 386   SSL §131-a(8)(b); 18 NYCRR §§352.19-20.  The statute refers to people who terminated their jobs, 
reduced their earnings or refused a job offer in the preceding 75 days, unless another period is required by  
federal law.  The regulations make the relevant time period 30 days.

 387   18 NYCRR §352.22(h); Matter of F.V., FH #3529591R, NYC, 5/23/01 (A rebudgeting was ordered 
where, among other things, the agency failed to provide the $5 family day care disregard).

 388   SSL §131-a(8)(a)(iii), (10); 18 NYCRR §352.18.

 389   For further information about the CSS publication, see http://www.cssny.org/pbrc/publications.html. 

 390   SSL §165; 18 NYCRR §352.20(f).
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NYC Practice Note:  Plans of 
self-support

HRA has been fairly reluctant to approve 
plans of  self-support.  It appears that the 
only viable way to utilize this provision of  the 
law is for advocates to come to an agreement 
with supervisory staff  at HRA.  HRA is much 
more likely to approve a plan for all recipients 
in a particular employment program than on 
an individual basis.  In addition, HRA has 
established a program in which all of  the 
earned income of  a recipient in a residential 
treatment program can be placed in escrow 
and disregarded for a designated period 
of  time and then withdrawn for approved 
expenses as part of  a Plan of  Self  Support. 1 

 1   HRA Policy Directive #01-04.

http://www.cssny.org/pbrc/publications.html
http://onlineresources.wnylc.net/getdoc.asp?scaseid=152&sdocID=1460&strdb=fairhearing&sfile=3529591R%2Epdf


the assistance rolls in a reasonable length of  time.”  The implementing 
regulations provide that, for up to one year, all or part of  a recipient’s 
earned income may be disregarded as part of  a plan, approved by the 
district, to fulfill “a plan of  self-support.”

 e. Earned Income credit

Funds received through the federal and state Earned Income Tax Credits 
are completely disregarded for purposes of  eligibility and grant amount. �91

c. LEAvInG WELFArE For EMPLoYMEnt

1. JoB SEArch And JoB rEFuSAL 392

Applicants and recipients can be required to show that they are engaged 
in an “active and continuing effort to achieve self-sufficiency.” �9�  This 
effort includes the search for employment and, for people who are 
otherwise exempt from the work requirements, activities to help prepare 
for employment if  HRA finds that appropriate.  These requirements 
technically apply regardless of  whether HRA has given the person any 
assignments. �94

Applicants and recipients must also accept any offer of  legal employment 
that they are capable of  performing.  However, a job may be refused in a 
number of  circumstances: �95

 • the job offer is not bona fide, �96

 391   SSL §§131-a(8)(a), 131-n; 18 NYCRR §§ 352.20(g), 352.23(b)(10).  The fact that this applies to both 
the federal and state EITC is perhaps most clearly stated in the OTDA’s Temporary Assistance Source Book, 
Chapter 19(C)(11).

 392   SSL §336-d; 18 NYCRR §385.9(e).  Job search requirements are also discussed in Job search activi-
ties, section V(G), above.  

 393   See Matter of S.M., FH #2619761Z, Chemung Co. 6/20/97 (The agency had the right to insist upon 
a job search with in-person contacts with potential employers.  The appellant’s mailing out of resumes did 
not comply with the requirement); Matter of R.G., FH #2995983Z, Nassau Co. 11/27/98 (A welfare ap-
plication was properly denied when applicant failed to submit verifiable job search contacts, even though 
the ALJ found applicant’s testimony regarding contacts plausible and persuasive); compare with Matter of 
J.B., FH #2253589P, Albany Co. 6/6/95 (The agency should have exercised discretion and accepted job 
contacts without required phone numbers where the contacts were verifiable because they were with major 
employers, and the appellant cured the problem upon notice).

 394   SSL §336-d; 18 NYCRR §385.9(e)(4).

 395   18 NYCRR §385.12(a)(3)(ii).

 396   Matter of P.L., FH # 3255813H, Chemung Co. 3/17/00 (The appellant told employer she might 
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Advocacy Tip: Enforcement of the job 
search requirements

In the past, these rules were not enforced 
strictly, perhaps due to a reluctance to punish 
people without having provided adequate 
guidance, assistance or information.  But 
some districts may now be enforcing the 
job search requirements more rigorously, 
particularly for applicants.  The legality of  
requiring extensive, on-going activities of  
applicants who are not yet receiving assistance 
is questionable.  However, it is probably 
best for the applicant to comply as much as 
possible while challenging the requirements in 
a fair hearing or in court.

Advocacy Tip: Job refusal

In addition to the protections that are specific 
to subsidized employment, recipients should 
also be entitled to the general protections 
regarding job refusal (see Job search and job 
refusal, section (IX)(C)(1), above).

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1175&sdocID=1007&strdb=fairhearing&sfile=2619761Z%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1348&sdocID=1181&strdb=fairhearing&sfile=2995983Z%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1044&sdocID=859&strdb=fairhearing&sfile=2253589P%2Epdf
http://onlineresources.wnylc.net/getdoc.asp?scaseid=1435&sdocID=1275&strdb=fairhearing&sfile=3255813H%2Epdf


 • working conditions are hazardous or the required worker’s 
compensation is not available,

 • the wages or working conditions are illegal,

 • the job requires unreasonable travel,

 • necessary child care, transportation, or supportive services are 
unavailable, �97

 • a strike or other labor dispute is underway at the workplace,

 • a “substantial” personal or family emergency prevents acceptance, 
and the agency has been notified,

 • the refusal is caused by “circumstances beyond a participant’s 
control,” or

 • accepting the job would result in a net loss of  income and 
the local district fails to provide a supplement to make up the 
difference. �98

The statute mandates that people who fail to comply with the job search 
rules are subject to penalty.  The statute appears to require that the regular 
sanction rules should apply. �99  However, the regulations treat applicants 
and recipients differently, providing that:

 • if  an applicant fails to comply with this rule, the entire household is 
ineligible for assistance, and 

 • if  a recipient fails to comply she or he is subject to the usual work 
rule sanctions as described in Sanctions and sanction periods, section 
(VII)(D)(4), above, meaning a pro-rata reduction in the grant.  The 
legality of  this interpretation of  the rule for applicants is open to 
question.

not be able to work “flexible” hours, due to her need to arrange child care.  The proposed sanction was 
reversed where the agency never established that an offer of employment had been made).

 397   Matter of P.L., FH # 3255813H, Chemung Co. 3/17/00 (A sanction for job refusal was reversed 
where the recipient had difficulty arranging child care on short notice); Matter of R.B., FH #3437025Q, Erie 
Co. 1/23/01 (A job refusal sanction was reversed where public transportation was unavailable to reach the 
job at the time of day employment was offered).

 398   SSL §§332(3), 341(6)(b); 18 NYCRR §385.12(a)(3)(ii)(i), 18 NYCRR §352.7(m).

 399   SSL §336-d(1). 
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2. SuBSIdIzEd EMPLoYMEnt

 a. Introduction

Among the work activities to which a public assistance recipient may be 
assigned are public and private subsidized employment programs. 400  
These programs can be structured in a variety of  different ways, with 
different sources of  subsidy.

One approach is “grant diversion,” in which the money that the recipient 
would otherwise receive in public assistance is “diverted” to the employer 
to subsidize the recipient’s wages.  One grant diversion program is known 
as TEAP (Training and Employment Assistance Program).  Another 
approach uses TANF block grant funds to provide the subsidy, as is done 
in the New York State Wage Subsidy program and New York City’s Job 
Opportunities Program.

Participants assigned to subsidized employment remain public assistance 
recipients 401 unless their earnings become high enough that they are 
no longer eligible, after application of  the earned income disregard (see 
Budgeting Earned Income, section (IX)(B)(4), above).  However, because these 
participants are deemed employees, 40� and their income comes in the 
form of  a paycheck rather than a public assistance benefit, they are also 
eligible for the Earned Income Tax Credit. 

 b. criteria for making an assignment to subsidized    
 employment 

There are a number of  protections specific to subsidized employment 
programs, some of  which are designed to protect the assigned employee 
and others of  which are designed to protect the existing workforce against 
displacement by subsidized workers.  In both public sector and private 
sector (non-profit and for-profit) programs, a recipient may be assigned 
only if: 40�

 • the job is “appropriate and reasonable,” including type of  

 400   Public sector:  SSL §336-e; 18 NYCRR §385.9(f).  Private sector:  SSL §336-f; 18 NYCRR 
§385.9(g).

 401   See, for example, “Food Stamp Program Questions and Answers,” 03 INF-10, dated March 3, 
2003 (stating in Question 71 that TEAP participants are not eligible for transitional food stamps benefits 
because they still have an open Food Stamps case).  For more information on the implications of struc-
turing a work program as subsidized employment, see “The Fiscal and Legal Framework for Creating a 
Community Service Employment Program” (NELP/CLASP), http://www.nelp.org/wlwp/development/transi-
tional/tjpframework1197.cfm.

 402   18 NYCRR §385.9(f)(4).

 403   SSL §§336-e(4), 336-f(4); 18 NYCRR §§385.9(f), (g)(4).
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work, location, and the individual’s qualifications;

 • the recipient is considered an “employee” in terms of  any 
collective bargaining agreement, all benefits and worker 
protections; 

 • the placement does not displace, or prevent the promotion of  
regular employees, or replace a laid-off  employee; and

 • when a union represents workers performing similar work at 
that site, the union is given the opportunity to comment on the 
placement and receives a response within ten days.

For public sector programs only, these additional protections apply 404:

 • after deducting taxes and union dues, the recipient must be 
able to earn a net wage at least equal to the welfare grant he or 
she would otherwise be entitled to, 405 and 

 • the program must provide a dispute resolution process, in 
addition to the fair hearing process. 406

 c. Are those in subsidized employment still public   
 assistance recipients?

Are participants in a subsidized employment program still welfare 
recipients?  The answer to this question, which is also briefly discussed 
in the introduction to this section, can have bearing on whether these 
individuals are entitled to fair hearings, the earned income disregards, 
Medicaid and transitional benefits.
The answer is not clearly set forth in the law or regulations.  Perhaps the 
clearest indication that at least participants in public subsidized employment 
remain public assistance recipients is the fact that they continue to have 
the right to a fair hearing under the Social Services Law. 407  However, 
this right is not explicitly provided for participants in private subsidized 

 404   SSL §336-e(4)(b); 18 NYCRR §385.9(f)(4).

 405   There is no regulation that specifically tracks this provision in SSL §336-e(4).  Also, although this 
protection is made explicit for public sector programs, the same protection for private sector programs can 
be implied from the general rule that a person can refuse a job offer if accepting the job would result in a 
net loss of income, see Job search and job refusal, section IX(C)(1), above.

 406   12 NYCRR §1300.9(f)(4).  This provision could be interpreted to imply that no fair hearing rights 
apply to individuals in private sector subsidized employment, but the better reading is that the statute 
simply intends to clarify that the required grievance procedure (which is not required in the private sector) 
is in addition to, not instead of, the fair hearing process available to any recipient, including one in public or 
private sector subsidized employment.

 407   SSL §336-e(4).
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employment.  In addition, the TA Source Book notes that TEAP 
participants must agree to finger-imaging in order to be eligible. 408  It 
seems unlikely that this requirement could be imposed if  they were not 
public assistance recipients.

Finally, in New York City, HRA’s Policy Directive describing the “Parks 
Opportunities Program,” discussed in the adjacent NYC Practice Note, 
makes clear that participants in this subsidized employment program 
remain welfare recipients, whether or not they are entitled to any cash 
assistance. 409

 d. Subsidized employment and public assistance time limits

If  an individual has a Family Assistance case and receives no benefits 
beyond the subsidized earnings, then the time in subsidized employment 
does not count toward the 60-month FA/TANF time limit, but New York 
does count the time towards the time limit for Safety Net recipients. 410    
 
3. rEPortInG And BudGEtInG EArnEd IncoME

The rules for reporting and budgeting employment income are discussed 
in this section, above.  Note that when a recipient’s earnings increase 
enough to close the public assistance case, it is very much to the recipient’s 
advantage to have the case closed based on earned income rather than 
allowing it to be closed, for instance, for failure to report to the next 
recertification appointment.  Closing the case for increased earnings will 
ensure that the individual receives information about and has access to 
transitional benefits, discussed in the next section.

4. trAnSItIonAL BEnEFItS

When public assistance recipients experience a sufficient increase in 
income due to employment (and sometimes due to child support) to make 
them ineligible for welfare, they may be eligible for “transitional benefits.”  
There are three basic transitional benefits: transitional child care (TCC), 
transitional Medicaid (TMA), and transitional food stamps, known as the 
Transitional Benefit Alternative (TBA).

 

 408   OTDA Temporary Assistance Source Book, Chapter 10, page 196.

 409   Policy Directive #03-31-EMP, dated 6/6/03.

 410   See  “Time Limit Tracking and System Support,” 99 ADM-7, dated September 10, 1999.
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NYC Practice Note: Case 
closings and information about 
TCC

Under HRA’s Automated Transitional 
Application Program (ATAP), most employed 
welfare recipients should automatically receive 
information about their potential eligibility 
for TCC.  However, it is still important for 
recipients to make sure that the center knows 
that the reason for the closing relates to 
employment.

NYC Practice Note: The POP 
program - Are participants still 
welfare recipients?

In �001, HRA established a wage subsidy 
program called the “Parks Opportunity 
Program” (POP) 1.  As currently operated, 
it places recipients with children in full-time 
jobs with the City Department of  Parks and 
Recreation.  The jobs last for six months and 
pay $7.50 per hour.  As noted in the preceding 
section, POP participants are considered 
public assistance recipients.  On the positive 
side, this means that, for example, Medicaid 
eligibility continues unchanged.  However, 
it also means that the regular work rules 
sanctions are applied for noncompliance.  
Participants who have not secured other 
full-time employment when their time in 
POP has come to an end are supposed to 
be automatically restored to regular public 
assistance.  In the past, some POP workers 
have experienced problems when they were 
budgeted as if  they were working a set 
number of  hours at a set wage, even when 
this was not true in their particular case.  
Advocates should carefully scrutinize the 
information provided to the centers about 
this work.  �

 1   Policy Directive #03-31-EMP, dated 
6/6/03, and Policy Bulletin #03-180-EMP.

 2   For an evaluation of the POP program, 
see “Wages Work!  An Examination of New 
York City’s Parks Opportunity Program and 
Its Participants,” by Sondra Youdelman with 
Paul Getsos (New York:  Community Voices 
Heard, March 2004).  



 a. transitional child care (tcc) 411

  i. Eligibility rules

A household is eligible for transitional child care if:  41�

 • it includes a child under the age of  thirteen,

 • it received public assistance in at least three of  the six months
 before their case was closed, 41�

 • the reason the case closed was:
  - increased hours or income from employment;
  - increased income from child support payments; or
  - the household voluntarily ended its assistance; 414

• it includes an employed caretaker relative;

• TCC is necessary to accept or maintain employment; 415 and 

 • family income is no more than �00% of  the state income 
standard.  The state income standard is the federal poverty level 
as adjusted by the state Office of  Children and Family Services 
(OCFS).

  ii. The TCC benefit

Households eligible for TCC receive a child care subsidy for up to 1� 
months, based upon the local market rates determined by OCFS.  The 
parent is required to make some payment according to a sliding scale based 
on household income. 416

 411   SSL §410-w(3); 18 NYCRR §415.7.

 412   SSL §410-w(3); 18 NYCRR §415.7(c). 

 413   Households with employment income that are still eligible for public assistance have the option of  
receiving only their child care subsidy.  If families that take that option then become ineligible for public as-
sistance, they too can receive transitional child care if they meet the other criteria, SSL §410-w(3) and (4).

 414   The statute includes voluntary case closings as a basis for eligibility, but the regulations do not.  
See Matter of B.J., FH #3009919H, Chemung Co. 1/28/99 (The appellant was entitled to Transitional Child 
Care benefits even though she failed to appear for recertification because she knew she would be ineli-
gible for public assistance due to earned income; this was deemed a voluntary closing of her case).

 415   Matter of Anonymous, FH #2910340L, Dutchess Co. 8/21/98 (The agency’s determination that the  
appellant was not eligible for TCC services because her husband was available to care for the children 
was reversed where husband was receiving unemployment benefits and was required to engage in a 
continuous search for new employment).

 416   18 NYCRR §415.7(d)(5).
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  iii. Continuity of  care

The law requires that the district must “recognize the need for continuity 
of  care” and cannot require a person to change providers unless she 
consents. 417  Also, if  the family was receiving child care assistance while 
the public assistance case was open and becomes eligible for TCC, the 
statute specifically requires that there be no break in child care assistance 
and no need to reapply for such assistance. 418

  

 b. transitional Medicaid (tMA) 419

  i. Eligibility rules

A family that had received Medicaid based upon its eligibility for welfare 
but then became ineligible for welfare can continue to receive Medicaid in 
the form of  transitional Medicaid (TMA) if:

 • the household includes a dependent child (under the age of  21 
years);

 • the household has received MA based on welfare eligibility for at 
least three of  the six months before losing MA eligibility; and 

 • they became ineligible for MA as a result of  the hours or income 
from employment. 4�0

  ii. The TMA benefit 421

Eligible families will receive TMA for an initial six-month period, which 
can be extended for an additional six months as long as:

• the household continues to include a dependent child;

 417   SSL §410-w(3).

 418   SSL §410-(w)(5); 04 OCFS ADM-01.  See Matter of T.M., FH #3808120P, Nassau Co., 1/13/03 
(The appellant should have continued receiving child care payments when she moved from WEP to 
employment even though she initially used a non-certified provider; “day care service payments should be 
seamless”).

 419  SSL §366(4); 18 NYCRR §360-3.3(c).

 420   Matter of Anonymous, FH #3413156R, Nassau Co. 2/2/01 (A case closure for failure to report earn-
ings renders one ineligible for TMA, but where the appellant provided earnings information after the PA 
case was closed but before the MA case had been closed, the MA case closing should be deemed to be 
for increased earnings).

 421   SSL §366(4)(a)(i); 18 NYCRR §360-3.3(c)(2).
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NYC Practice Note: Automatic 
TMA

In NYC, if  a public assistance case is closed 
with the proper computer code indicating 
employment, the person will automatically 
receive six months of  TMA.  At about 
the fourth month, HRA will send out a 
questionnaire to verify continuing eligibility 
beyond the sixth month.

http://onlineresources.wnylc.net/getdoc.asp?scaseid=1853&sdocID=2462&strdb=fairhearing&sfile=3808120p%2Epdf
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• the caretaker relative continues to be employed, or has good
cause for having lost the job (for example, due to illness); and

• earnings minus child care costs are no more than 185% of  the
federal poverty level.

  iii. Caution: Voluntary case closing

Unlike TCC, TMA is not available to a household that voluntarily closes its 
public assistance case.

  iv. Child support

If  a family loses welfare-related Medicaid eligibility as a result of  increased 
child support collections and has received MA for at least three of  last six 
months, the family is eligible for TMA for four months. 4��

 v. households without dependents

Households without dependent are not eligible for TMA.  However, 
the equivalent to TMA can be offered to some Safety Net households 
that gain earnings in accordance with a Plan of  Self-Support. 4��  New 
York City has begun implementing such a program for individuals with 
disabilities or in substance abuse treatment.

									c.Transitional	Food	Stamps/Transitional	Benefit	Alternative 424

  i. Eligibility rules

Families receiving Family Assistance or federally participating Safety Net 
Assistance only 4�5 may be eligible for transitional food stamps when their 
public assistance case is closed through a program known as Transitional 
Benefit Alternative (TBA).  A wide variety of  case closing reasons trigger 
eligibility for TBA, including but not limited to:

• increased earnings,

 422   SSL §366(4)(c); 18 NYCRR §360-3.3(c)(3).

 423   18 NYCRR §360-4.6(a)(2).

 424   01 ADM-16, “Transitional Benefit Alternative: Transitional Food Stamp Benefits for Family
Assistance Leavers,” dated November 7, 2001; also 04 ADM-02, “Changes in Food Stamp Program 
Change Reporting Rules, dated April 2, 2004.  See also Food Stamps Source Book, Section 6, page 146.

 425   Some households receive SNA for which the state can use federal TANF funds, for example, 
households with children that are put into the SNA program because someone in the household has a 
substance abuse problem.  The Temporary Assistance Source Book identifies them as “Case Type 12,” 
see, TASB p. 187.  This does not include families that are receiving SNA because they reached the FA 
time limit.
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NYC Practice Note: TBA and the 
POP program

In �004, the New York Legal Assistance 
Group sued the City and State for failing to 
provide TBA benefits to recipients engaged 
in the Parks Opportunity Program. 1  The 
defendants claimed that, in essence, these 
workers were still public assistance recipients 
and therefore ineligible for TBA.  The 
plaintiffs in this class action, Walker v. 
Eggleston, argued that participants in this 
program are temporary parks employees 
no longer receiving public assistance and 
therefore eligible for TBA.  By letter dated 
November �1, �006, the U.S. Department of  
Agriculture, noted that these POP workers are 
no longer receiving public assistance and are 
earning taxable income, and that therefore the 
State does have at least the option to provide 
TBA benefits.  Unfortunately, as of  the time 
the Guide was published, the State continued 
to refuse to provide TBA assistance to these 
workers.

 1   Walker v. Eggleston, (U.S. District Court, 
Southern District of New York), 2005 WL 
639584.  



• increased child support,

• voluntary closing.

The only closing reasons that do not allow for TBA are failures to comply 
with certain food stamps requirements, including income reporting 
requirements, or being under a food stamps sanction at the time of  
closing. 4�6

  ii. The TBA benefit

Regardless of  their new income level, families eligible for TBA will receive 
five months of  food stamps at the same level they had been receiving prior 
to the case closing (adjusted to exclude public assistance income, since the 
case has now been closed), and will not need to recertify their food stamps 
eligibility until five months have passed. 4�7

	 d.	Other	Transitional	Benefits

Although transitional child care, Medicaid, and food stamps are the only 
transitional benefits to which individuals leaving public assistance may be 
automatically entitled, local districts have the authority to offer additional 
benefits if  they elect to do so. 4�8  The current State TANF Plan, for 
instance, gives the example of  payments of  up to $�00 per month for up 
to �4 months after case closing to cover work-related expenses. 4�9

5. chILd cArE In LIEu oF PuBLIc ASSIStAncE

The Social Services Law provides that a person who is receiving or is 
eligible for public assistance and is employed must be given the option to 
receive only child care assistance and no cash benefit. 4�0  People who take 
this option can continue to receive the child care subsidy as long as they 
remain eligible for public assistance.  And if  they lose welfare eligibility 
because of  their earnings, then they are entitled to transitional child care.  
They also have the right, at any time, to apply for regular welfare benefits.

 426   “Transitional Benefit Alternative,” 01 ADM-16.

 427   “Food Stamp Program Reauthorization Changes,” 02 ADM 7.

 428   18 NYCRR §385.4(a)(2)-(3).

 429   See http://www.otda.state.ny.us/tanf/; see also 00 INF-3 (discussing “Transitional Services Pay-
ments”). 

 430   SSL §410-w(4); 18 NYCRR §415.4(c)(8); 04-OCFS-ADM-01.
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Advocacy Tip: Child care in lieu of 
welfare

For people who would be eligible for only a 
very small welfare grant, it may be reasonable 
to decide to only receive child care assistance.  
This choice also has the advantage that 
the child care assistance has no time limits.  
The household can continue to receive this 
assistance as long as they remain eligible. 1  
The only caution is that we should ensure that 
people are not inappropriately pressured to 
take this option.

 1   04-OCFS-ADM-01, p. 5.

Advocacy Tip: Underutilization of 
transitional benefits
 
Transitional benefits tend to be underutilized, 
primarily because people are not aware that 
they may be eligible for them.  One reason this 
occurs is that in some districts, special notices 
about the availability of  these benefits will only 
be generated if  the worker closing the person’s 
case uses the computer code for a closing 
based on earned income.  So if, for example, 
the person lets their case close by simply not 
recertifying, the closing code will be based 
on a failure to recertify rather than earned 
income.  Whenever an advocate becomes 
aware that a person might lose her welfare 
eligibility due to earnings, the advocate should 
advise the person about possible eligibility for 
transitional benefits. 

http://www.otda.state.ny.us/tanf/


x. StAtE And LocAL dIStrIct 
EMPLoYMEnt PLAnS

The Federal government requires that the states submit plans concerning 
their administration of  the public assistance work programs.  New York 
State, in turn, requires that each local district submit an employment 
plan.  The development and submission of  these plans may provide 
an opportunity – even if  somewhat limited – to gain insight into the 
operation of  the work programs, and for advocate input into state and 
local planning.

A. StAtE WorK vErIFIcAtIon PLAnS

The Federal regulations implementing the TANF provisions of  the 
Deficit Reduction Act of  2005 include a requirement that each state must 
submit an interim “Work Verification Plan” by September 30, 2006.  This 
plan must describe how the state will administer these TANF provisions, 
particularly in terms of  defining the work activities and verifying 
participation.  The interim plan will be reviewed and likely negotiated 
with HHS until a final plan is approved, by September 30, 2007.  In 
addition, any time a state modifies its verification procedures or “internal 
controls” for measuring participation, the work plan must be amended and 
submitted to HHS for approval. 4�1

B. LocAL dIStrIct EMPLoYMEnt PLAnS

Every two years, each local district must submit a plan to the State 
for implementing these work rules.  4��  Now that responsibility for 
administration of  the work rules has returned from the Department of  
Labor to the Office of  Temporary and Disability Assistance, presumably 
the plan must be submitted to OTDA.  The plan must be developed in 
“cooperation and coordination” with, among others, child care providers, 
educational institutions, unions, employers and training agencies.  The plan 
must be made available for public review and comment at least �0 days 
prior to its due date.

 431   See 45 CFR Subpart F, starting with 45 CFR §261.60. 

 432   SSL §333; 18 NYCRR §385.10. 
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Advocacy Tip: Work plans – an 
opportunity for public input

This rule offers an opportunity, though 
limited, for public input concerning the 
work programs.  There are actually two areas 
of  potential input.  First, members of  the 
listed types of  groups must be consulted in 
developing the plan.  Second, there must be 
an opportunity for public comment.  The 
wording of  the regulation suggests that 
the Commissioner, in response to public 
comments, may order that the plan be 
amended.



APPENDIX A 
06 INF-05:  Conversion of Welfare-to-Work Regulations 

from Title 12 to Title 18 
 
When state administration of the welfare work rules was transferred from the Department of Labor to the 
Office of Temporary and Disability Assistance, beginning 3/15/06, the relevant regulations were also 
transferred, from 12 NYCRR Part 1300 to 18 NYCRR Part 385. The following table describes the section 
citation changes. 
 
Subject heading     Old Title 12  New Title 18   
               citation     citation 
 
Scope   1300.0  385.0 
 
Participation and exemptions for applicants and for  
recipients of public assistance 1300.2  385.2 
 
Work registration exemptions and certain eligibility 
requirements for FS applicants and recipients 1300.3  385.3 
 
Supportive services  1300.4  385.4 
 
Orientation requirements  1300.5  385.5 
 
Assessments and employability plans for households 
with dependent children 1300.6  385.6 
 
Assessments and employability plans for households 
without dependent children 1300.7  385.7 
 
Participation rate requirements  1300.8  385.8 
 
Work activities and work requirements  1300.9  385.9 
 
Local district employment plans  1300.10  385.10 
 
Conciliation  1300.11  385.11 
 
Failure to comply with the requirements of this part  1300.12  385.12 
 
Voluntary termination of employment and voluntary 
reduction of earning capacity 1300.13  385.13 
 
The regulation sub-section citations remain the same except for the following: 
• 1300.3(d)(1)(i)(1) and (2) become 385.3(d)(1)(i)(a) and (b) 
• 1300.4(b)(2) becomes 385.4(b)(2), with a text change:  Reimbursement for dependent care shall 

not exceed the actual cost of care or the market rate for such care as established by section 
415.9(j) of this Title…. 

• 385.9 incorporates the work-study regulations 
• 1300.12(c)(i) and (ii) become 385.12(c)(1) and (2). 

 



APPENDIX B 
PHYSICIAN’S EMPLOYABILITY REPORT 

 

Patient's name:  Period of time covered by this report:  

Patient's SSN  From         To        
 
1.  Treatment dates:  First date:                       Frequency________                            
 
2.  Diagnoses: 
 
 
3. a.  Have these medical conditions lasted or can they be expected to last at least three  months?     ”  

Yes ” No    
 

   b.  Have your patient's medical conditions lasted or can they be expected to last more than three 
months?     ”  Yes _________ months 

 
If yes, please explain: 

 
4.  Describe in detail your patient's symptoms (complaints, including pain). 
 
 
 
5.  Describe in detail your patient's signs (clinical findings). 
 
 
 
6.  Give any laboratory and other test results. 
 
 
 
7.  Describe the treatment your patient has received, including medications and dosage. 
 
 
 
8.  Do any of the medications have any side-effects or limit your patient's activities?   

” Yes  ”  No  If yes, please explain. 
 
  
9.  Prognosis: 
 
 
 



10.  Considering your patient’s medical condition, please indicate your patient's ability to do the 
following on a regular and sustained basis. 

 
(A)  During an 8 hour workday, can your patient: 
 
 SIT ”   No limitation   
  ”   Limited (Check one) 
   ”  6 hours continuously  
   ”  4-6 hours continuously 
   ”  2-4 hours continuously 
   ”  0-2 hours continuously 
        ”   Unable to sit for more than ____ without alternating position  (please state reason, 

e.g., pain, stiffness, need to elevate leg, etc.). 
 
  STAND &/OR WALK 
  ”   No limitation 
  ”   Limited (Check one) 
   ”  6 hours continuously  
   ”  4-6 hours continuously 
   ”  2-4 hours continuously 
   ”  0-2 hours continuously  
 

”  Unable to stand/ walk for more than ______ without stopping to rest (please state reason, e.g., 
shortness of breath, pain, dizziness): 

 
 For the following questions please use these definitions:        
  Occasionally  = 1% to 33% of an 8-hour workday 
  Frequently     = 34% to 66% of an 8-hour workday 
  Continuously = 67% to 100% of an 8-hour workday 
   

(A) LIFT: Never  Occasionally Frequently Continuously 

 0-5 lbs. ” ” ” ”

 6-10 lbs. ” ” ” ”

 11-20  lbs. ” ” ” ”

 21-25  lbs. ” ” ” ”

 26-50  lbs. ” ” ” ”
 
  

(B) CARRY: Never  Occasionally Frequently Continuously 

 0-5 lbs. ” ” ” ”

 6-10 lbs. ” ” ” ”

 11-20  lbs. ” ” ” ”

 21-25  lbs. ” ” ” ”

 26-50  lbs. ” ” ” ”
 
 



 
(C)  Never  Occasionally Frequently Continuously 

 BEND ” ” ” ”

 SQUAT ” ” ” ”

 CLIMB ” ” ” ”

 REACH ” ” ” ”
 
(D) Can your patient use HANDS for repetitive action such as: 

 
Simple Grasping 

Pushing and Pulling 
of Arm Controls Fine Manipulation 

   Right ” Yes    ”  No ” Yes    ”  No ” Yes    ”  No 

Left ” Yes    ”  No ” Yes    ”  No ” Yes    ”  No 
 
(E)   Can your patient use FEET for repetitive movements, as in pushing and pulling of leg controls: 

Right Left 

” Yes    ”  No ” Yes    ”  No 
 
 
11.  What restrictions in the following activities are caused by your patient's medical condition?  

      

RESTRICTIONS None Mild Moderate Total 

Unprotected heights ” ” ” ” 

Being around moving machinery ” ” ” ” 

Exposure to marked changes in 
temperature and humidity 

” ” ” ” 

Driving a motor vehicle ” ” ” ” 

Exposure to dust, fumes & gases ” ” ” ” 
         
12.  Does your patient have to lie down during the day?  ” Yes  ”  No 

If yes, for how long and why. 
 
 
13.  Does your patient have any condition which does or could produce pain? ” Yes  ”  No   
 If yes, please explain. 
 
 
 
14.  Does your patient's condition interfere with the ability to attend work on a regular basis, for 

example due to inability to commute daily by public transportation or due to frequent absences?  
 ” Yes    ”  No  If yes, please explain:   
 
 
15. Is mandatory participation in a work activity on a regular basis consistent with your current 

treatment plan for this patient? ” Yes    ”  No 



 
16.  Additional comments: 
 
Date:     
 
Signature:     Print name: 
 
Specialty/Title:     License: 
 
Address:     Telephone: 



 
MEDICAL REPORT FOR CLAIM OF EXEMPTION 

FROM WORK PROGRAM DUE TO MENTAL IMPAIRMENT 
 

Patient's Name:  

Social Security No.: 
 
  

 
1.Give first and last dates of treatment and the average frequency of treatment. 
 
 
2.Diagnoses (please give DSM IV classification, including five axes). 

AXIS I: 

 
 
 

AXIS II: 

 
 
 

AXIS III: 

 
 
 

AXIS IV: 

 
 
 

AXIS V: 

 
 
  

 
1. Describe in detail the patient's symptoms. 
 
 
 
 
2. Describe in detail the patient's signs (clinical findings) including mental status examination and, 

 if relevant, content of delusions, hallucinations, ideas of references, etc.  Please include any tests 
 administered, dates and results.  

 
 
 
 
 
3.  a.   Can the patient's mental disorder be expected to last at least 3 months? Yes  � No � 
 
 
     b.   Can the patient's mental disorder be expected to last at least 12 months? Yes  � No � 
 
4.  a.   Describe course of treatment, including medications and dosage. 
 
 
    b.   Does your patient suffer side effects from the prescribed medications?     Yes  � No � 
   
  If yes, please describe. 
 
 



 
5.  Please indicate whether your patient can perform the following work activities:  

  Yes No Limited Ability  
A.  Understand,  remember & carry out instructions. � � � 

B.   Respond appropriately to supervision. � � � 

C.  Respond appropriately to co-workers. � � � 

D. Meet normal quality, production and attendance standards. � � � 

E. Respond to customary work pressures. � � � 

F.  Perform complex tasks on a sustained basis in a full-time work setting. � � � 

G.   Perform simple tasks on a sustained basis in a full-time work setting. � � � 

H.  Make simple work-related decisions.  � � � 

I. Travel in unfamiliar places or use public transportation.  � � � 
 
 
6. Please state whether mandatory work activity requiring regular and punctual attendance is 
 consistent with your current treatment plan for this patient. Yes  � No � 
 
 
7.  Additional comments: 
 
 
 
 
 
 
 
   

Date:   Signature: 
 
 

 [Print name]: 
 
 

 Specialty/ title: 
 
 

 License no.: 
 
 

 Address: 
 
 

   
 
 

 Telephone No. 
 
  



APPENDIX C 
WORK RULES AND FAIR HEARING LITIGATION 

 
Work rules 
  
• Davila v. Turner:  Right to an employment assessment before being assigned to a WEP 

assignment.  The settlement goes well beyond the assessment provisions of the law and addresses 
the right to engage in education and training activities in general. 

 
For additional information:  http://www.urbanjustice.org/pdf/litigation/DavilaSummary.pdf    
Jennifer Magida and Ami Sanghvi, Urban Justice Center, (646) 602-5600  
Brooke Richie, National Center for Law and Economic Justice (formerly the Welfare Law 
Center), (212) 633-6967 

• Fair Labor Standards Act cases.  The Guide discusses a number of cases that address the question 
of whether a person engaged in workfare activities is “working off” or “earning” the grant, see, 
particularly, Section (V)(G)(3).  Among these cases are Toles v. Schillaci, Elwell v. Weiss and 
Stone v. McGowan.  There are a number of sample FLSA complaints at the Western New York 
Law Center’s website.  Go to www.wnylc.net/onlineresources/welcome.asp?index=welcome, log 
in, find the Benefits Law Data Base, and type FLSA on the search line. 

Susan Antos, Empire Justice Center, (800) 635-0355                                                                             
Heidi Siegfried, (Stone v. McGowan), Partnership for the Homeless, (212) 645-3444 

• Lovely H. v. Eggleston:  The first phase concerned the segregation of recipients with disabilities 
in special WeCARE “hub centers,” a practice that was found to violate various laws that protect 
people with disabilities.  The second phase involves a broad challenge to HRA's failure, in 
violation of the Americans with Disabilities Act, to provide accommodations for clients with 
disabilities. 

Katie Kelleher, Legal Aid Society, (212) 577-3307 
Ken Stephens, Legal Aid Society, (212) 577-3988 

 
• Magracina  v. Turner, 98 CV 5585 (June 1, 2001 Southern District NY, Rakoff, J.).  This was a 

challenge to HRA's illegal practice of discontinuing Medicaid benefits in conjunction with a work 
rules sanction.  In the stipulation settling the case, HRA agreed that in such cases, Medicaid 
benefits must remain unchanged.   

 
Contact:  Lisa Sbrana, Legal Aid Society, (212) 577-3394  
(The Welfare Law Center, now the National Center for Law and Economic Justice, was also on 
the case) 

 
• Walker v. Eggleston: Challenge to the City’s refusal to provide Transitional Food Stamp Benefits 

(TBA) to people who cease to receive cash assistance while working in the New York City Parks 
Opportunity Program (POP).  The City argues that the person still is technically a public 
assistance recipient.  

 
Elena Goldstein, New York Legal Assistance Group, (212) 613-5024 

 
 
 
 
 
 



Fair Hearings 
 
• Meachem v. Wing:  Challenges OTDA’s practice of accepting without question the City proof-of-

mailing affidavits.  An OTDA “training memorandum,” written pursuant to the Meachem 
litigation, is attached as an addendum to this Appendix C. 

 
Marc Cohan, National Center for Law and Economic Justice (formerly the Welfare Law Center), 
(212) 633-6967 
Ian Feldman, The Legal Aid Society, Bronx Neighborhood Office, (718) 991-4758 ext. 248  

 
• Moore v. Perales:  Right to compliance with a Food Stamp fair hearing decision. 
 

Marc Cohan, National Center for Law and Economic Justice (formerly the Welfare Law Center), 
(212) 633-6967  

 
• Morel v. Guiliani:  Class action challenging the City’s failure to implement orders of aid 

continuing and the State’s failure to issue such orders promptly for FA, SNA and Food Stamp 
recipients who request fair hearings.  The Morel complaint form is included as an addendum to 
this Appendix C.     

 
Elisa Urena, New York Legal Assistance Group.  Morel Relief Advocate.  Fax number (for 
submitting the form), 212-750-0820.   

 
• Patterson v. Guiliani: Right to a conference. 
 

Susan Bahn, The Legal Aid Society, Brooklyn Neighborhood Office, (718) 722-3100 
Connie Carden, New York Legal Assistance Group, (212) 750-0800 ext. 123 

 
• Piron v. Wing:  Right to compliance with decisions after fair hearings related to public assistance.  
 

Sister Mary Ellen Burns, Northern Manhattan Improvement Corporation, (212) 822-8329 
(Manhattan, Bronx and Staten Island cases)  
Marc Cohan, National Center for Law and Economic Justice (formerly the Welfare Law Center) 
(Brooklyn and Queens cases), (212) 633-6967  

  
• Rivera v. Bane:  Right to have hearing packet in advance of hearing. 
 

Sabrina Tavi, New York Legal Assistance Group, (212) 613-5032 
 
• Rodriguez/Annunziata v. Blum:  Right to a complete and relevant case file at a fair hearing. 
 

Ian Feldman, The Legal Aid Society, Civil Division, Bronx Neighborhood Office, (718) 991-
4758 ext 248 

 
• Varshavsky v. Perales:  Right to a “home-hearing” for homebound persons if they do not win an 

initial hearing held either by phone or with a representative appearing on their behalf.   After the 
first phone or representative hearing, and until the home hearing is held and decided, there is 
sometimes a right to a temporary increase in benefits, such as an increase in home care hours.   

 
Nina Keilin, Legal Services for the Elderly, (646) 442-3306 
Stacy Simcox, Legal Services for the Elderly, (646) 442-3312 

 



APPENDIX C:  ADDENDUM 
HANKS MEMO – FAIR HEARING TRAINING – 4/13/05 

[Part of Meachem Settlement] 
 

From: Hanks, Russell (OTDA) 
Sent: Wednesday, April 13, 2005 3:03 PM 
To: otda.dl.hear.nyc.aljs 
Cc: Bailly, John (OTDA); Addamo, Sebastian (OTDA); Pedicone, Henry (OTDA); Amiraian, David 
(OTDA) 
Subject: Training memorandum 
 
This memorandum is sent to you as part of the proposed settlement terms in the Meachem v. Wing 
litigation. The upcoming training that has been scheduled will expound upon it. 
 

STATE OF NEW YORK 
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE 

 
M E M O R A N D U M 
TO: All NYC ALJ’s and SHO’s DATE: April 13, 2005 
FROM: Russell J. Hanks SUBJECT: Fair Hearing Training 
 
It is the intention of the Office of Administrative Hearings to continue to provide CLE-accredited 
training to its hearing officers to reinforce the Office of Administrative Hearings’ objective to provide the 
best possible hearings for the parties before us. We have begun training on and continue to develop a 
training module dealing with, among other items, proof of mailing and related issues. The curriculum for 
that on-going training will include the following general principles: 
 
· Defining the issue for review 
At the beginning of a hearing, the hearing officer should confirm and clarify the hearing issue 
requested by the appellant. 
 
· Introduction of documents at the hearing 
As documents are being offered as evidence at a hearing, the hearing officer should clearly 
identify them for the record and indicate on the record that each party has a copy or is being shown a copy 
of the documents presented. 
 
A collection of documents, such as an evidence packet, should be separately identified to the 
extent practicable. Each document in a collection should be described by the hearing officer and then 
marked separately for identification. After a document has been offered as evidence, the hearing officer 
should indicate on the “green sheet,” as well as on the record whether a document is or is not being 
accepted into evidence. If the hearing officer does not accept a document into evidence, he/she should 
explain the reason on the record. If the hearing officer chooses not to accept into evidence a document 
marked for identification, the hearing officer should explain the reason on the record but the document 
will nonetheless be made part of the fair hearing record. In what is anticipated to be rare instances, if a 
party offers into evidence voluminous documents that are clearly comp letely irrelevant to the issue or 
issues of the hearing, the hearing officer has the discretion not to mark the documents into evidence nor 
place them in the fair hearing file but should describe the documents and explain why they are irrelevant. 
In addition to checking that both sides either have the document, or have been shown it, the hearing 
officer should give the party being presented with the document an opportunity to review it and ask any 
questions with regard to the document. 
 
· Mailing affidavits 
In cases where affidavits are offered to establish the local agency’s procedures with respect to 



mailing a document, the hearing officer should evaluate whether the affidavit is appropriate for the type 
of document mailed, and determine whether the presumption of mailing the document was established in 
the appellant’s case. To that end, the evidence presented should correspond with the process described in 
the affidavit. The hearing officer should also evaluate whether the agenc y has the appellant’s correct 
address in its records, and , if not, whether the appellant ever properly and timely notified the agency of 
the his/her correct address. 
 
In sum, the hearing officer should examine and consider all the documents and other evidence in the 
record in order to determine whether or not the mailing procedure alleged in the affidavit(s) was used 
for the mailing in question. 
 
· Developing the hearing record 
The hearing officer’s duties include the responsibility to elicit evidence, if necessary, particularly 
where the appellant demonstrates difficulty or inability to question a witness (See 18 NYCRR §358- 
5.6(b)(3), but not to the extent of acting as an appellant’s representative. 
 
The recording equipment should be on during the entire hearing. If there is any conversation 
between the hearing officer and the parties, or between the parties before the recording equipment is 
turned on, the hearing officer should summarize the conversations on the record. If the hearing officer 
turns off the recording equipment during the hearing, he or she should state on the record the reason. 
When the recording equipment is turned back on, the hearing officer should ask the parties if there was 
any conversation while the equipment was off and, if so, what was said. 
 
If the appellant alleges non-receipt of a mailed document, the hearing officer should explain to 
both parties that the agency will first be asked to provide evidence that establishes the document was 
properly mailed and, if mailing is established, the appellant will have a full and fair opportunity to explain 
why the document at issue was not received. The hearing officer may find an appellant’s uncorroborated 
testimony as sufficient to rebut the agency’s claim that the appellant was mailed a notice. If the appellant 
identifies a document which appears to the hearing officer can corroborate the appellant’s testimony on a 
material issue, the hearing officer should ask the appellant whether he or she would like an adjournment 
for that purpose and, if so, an adjournment should be granted. The hearing officer may issue subpoenas or 
take other action, pursuant to 18 NYCRR 358-5.6(b)(8), to compel production of either witnesses or 
documents. 
 
· Fair Hearing Decisions 
When a decision adverse to the appellant turns on the credibility of the appellant, the basis for the 
determination should be included in the decision. Please note that the lack of documentary evidence is 
not a per se basis for finding an appellant’s testimony incredible. A hearing officer may find 
uncorroborated testimony to be credible, especially where it is found to be uncontradicted or internally 
consistent. 
 
I appreciate the warm reception our CLE-accredited training has received from hearing officers 
and the interest expressed in on- going training. We are continuing to develop and update our curricula 
and welcome your recommendations for additional topics of concern. As always, hearing officers can 
refer to the 2002 edition of the Manual For Administrative Law Judges and Hearing Officers for 
guidance. 

 
 
 
 
 
 
 
 



APPENDIX C:  ADDENDUM 
MOREL VIOLATION COMPLAINT  

 
MOREL 

AID CONTINUING VIOLATION COMPLAINT 
To:  Elisa Urena 
  Fax: 212-750-0820 
  New York Legal Assistance Group 
   
From: Name               ______________________________________  
  Organization   ______________________________________  
  Telephone       ______________________________________  
  Fax Number ______________________________________  
  Email ___________________________________________  
 
Date:  
 
Client’s name:        
 
Case number:  
 
Job Center or Food Stamp Office name/number 
 
Date of Fair Hearing Request:  
 
Month HRA reduced or discontinued client’s benefits: 
 
Fair Hearing number:     
   
Clearly state issue or issues that are subject of aid-continuing directive: 
 
 
 
If there is an emergency, please explain: 
 
 
Missing public assistance (if available, include cycles and amounts): 
 
Missing food stamps (if available, include cycles and amounts): 
 
Notes: 
 
This form is only for use with Family Assistance, Safety Net Assistance, and/or food stamp recipients. 
Please ensure that you include either the acknowledgment of fair hearing request form (DSS-4420), the 
hearing scheduling notice (DSS-457), or an aid-to-continue redirect form.  If you do not have written 
confirmation of aid-continuing, you must contact someone from the State and confirm aid-continuing 
orally.  If you have oral confirmation, include (1) the name of the person who confirmed aid-continuing, 
(2) the person’s telephone number, and (3) the date of your conversation 

 
                   Revised August 2007 



APPENDIX D:  FAIR HEARING REQUEST FORM 
 

Note:  Remember that if the issue is employability, there may be a 10-day time limit to make this request 
and receive aid continuing. 

 
 
 
 
 
 



APPENDIX E 
WORK RULES FAIR HEARING REQUEST CHECK LIST 

(Check every reason that applies) 
 
This list is not exhaustive. It is meant to perform two functions.  First, it can be attached to a 
Fair Hearing request as a convenient means of listing all of the grounds upon which a hearing is 
being requested.  Second, it may assist an advocate in thinking about the possible range of 
claims that should be raised. 
 
I am requesting a Fair Hearing for the following reason(s): 
 
Sanctions 
    Although I have been threatened with a sanction or have some other dispute relating to  

my work assignment, I have been unable to have conciliation to resolve the matter. 
 
    I did not receive proper notice advising me of threatened sanctions or of the right to 

request conciliation. 
 
    I never received notice of threatened sanctions. 
 
    The sanction notice I received failed to provide sufficient information to explain the 

reason for the intended action. 
 
    I did not willfully and without good cause fail to comply with a work requirement.   
 
    If I did miss an appointment or assignment, I had good cause in that: 
     I was ill. 
     Another household member was ill and my presence in the home was required. 
     There was a household emergency (explain):                                                                                           
     Another reason (explain):                 
                                                                                                                                                          
    The threatened sanction period is incorrect. 
 
    I was told that I had voluntarily left a job or reduced my earnings to qualify for welfare or 

increase my grant level.  That is not correct. 
 
Employability 
    I disagree with the determination that I am employable or that I am employable with 

limitations. 
 
    I was given an assignment that is inconsistent with my physical or mental limitations. 
 
Assessment and employability plans 
    I did not have an assessment or was not given an employability plan although I have 

received Family Assistance for at least 90 days or Safety Net Assistance for at least one 
year. 

 
    Although I was given an assignment that would force me to leave appropriate education 

or training, I was not given an assessment and/or was not given an employability plan,. 
 



    The assessment and employability plan that I received were inadequate and failed to take 
into account required information. 

 
    My employability plan was not consistent with my assessment. 
 
    My assignment was not consistent with my assessment and employability plan. 
 
Educational activities 
    I am between 16 and 20 years old and do not have a high school diploma or equivalent, 

but I was given an assignment that would interfere with my educational activities. 
 
    I lack basic literacy, but I have been given an assignment that would interfere with my 

educational activities. 
 
__ Although I am engaged in appropriate educational or training activities, the agency failed 

to make reasonable efforts to accommodate my classroom hours. 
 
__ The agency failed to count the time I spend in work-study, an internship or an externship 

as part of my required work activity hours. 
 
Work Experience Program (Workfare) 
    I was assigned to more hours of workfare or community service than is legally permitted. 
 
    The conditions at my worksite do not meet minimum health and safety standards. 
 
    I am physically or mentally unable to perform the task I was assigned. 
 
    I believe that I am being assigned to work that will:  replace or displace regular 

employees, perform work ordinarily performed by regular employees, replace workers on 
layoff, or fill vacancies created by workforce reductions. 

 
    My assignment does not serve a useful public purpose. 
 
    Although I am a student at a CUNY, SUNY or other approved education or training 

program, the local district did not consult with my school in an effort to assign me to a 
location on or near my campus. 

 
__ The agency failed to take into account that I earned some or all benefits received while I 

was engaged in work experience activities.  The agency violated the Fair Labor Standards 
Act by: 

 
 __ Keeping more of my retroactive SSI benefit than they were entitled to; or 
 __ Improperly counting the amount of child support payments made on my behalf that 

can be attributed to public assistance received; or 
 __ Assigning me to more hours of workfare than would be permissible under FLSA. 
 
Supportive Services 
    I was not fully advised concerning the availability of supportive services, including my 

rights and responsibilities with regard to child care. 
 



    I am voluntarily participating or have been assigned to participate in a work activity and 
have been denied or have been otherwise unable to obtain funds for child care, 
transportation, or other necessary expenses. 

 
      I was improperly denied or have been otherwise unable to obtain case management 

services even though I am in one of the groups eligible for such services. 
 
    Although I presented sufficient evidence, I was told that I had not adequately 

demonstrated my inability to obtain child care. 
 
    Although I demonstrated that I was unable to obtain child care, I was not offered two 

child care providers, one of which was regulated. 
 
    I am being threatened with a sanction for refusing to accept child care that was 

unsuitable, inappropriate, or an unreasonable distance from my home or work. 
 
Other 
 
__ The agency failed to consider my disabilities, or failed to adequately accommodate my 

disabilities, in violation of State law and the Federal Americans with Disabilities Act. 
 
__ The agency failed to accommodate my need for language assistance, in violation of, 

among other provisions, 06 ADM-05. 
 
    Other reasons (explain):                                                                                
                                                                                                              

 



APPENDIX F 
A PARENT’S GUIDE TO CHOOSING SAFE AND HEALTHY CHILD CARE 

[From “Child Care Aware,” website of the National Association of Child Care Resource and 
Referral Agencies.  Another version of this checklist, along with additional information, can be 
retrieved at http://www.naccrra.org/parent/quality_indicators.php.] 
 
Supervision 

Child Care 
Option 

1 2 3 

          

Are children supervised at all times, even when they are sleeping? 

          
How do the caregivers discipline children? (Hint: Discipline should be positive, clear, 
consistent, and fair.)  

Hand washing and Diapering 

Child Care 
Option 

1 2 3 

          

Do all caregivers and children wash their hands often, especially before eating and 
after using the bathroom or changing diapers? 

          
Is the place where diapers are changed clean. 

          
Do caregivers always keep a hand on the child while diapering? 

          
Do caregivers remove the soiled diaper without dirtying any surface not already in 
contact with stool or urine? 

          

Do caregivers clean and sanitize the surface after finishing the changing process? 
(Hint:Hands should be scrubbed with soap and water for at least 10 seconds and then 
rinsed and dried.The water faucet should be turned off with a paper towel.) 

Director Qualifications 

Child Care 
Option 

1 2 3 

          

Does the director of a child care center have a bachelor’s degree in a child-related 
field? 

          
Has the director worked in child care for at least 2 years? 

          
Does the director understand what children need to grow and learn? 



 
Lead Teacher Qualifications 

Child Care 
Option 

1 2 3 

          

Does the lead teacher in a child care center have a bachelor’s degree in a child-related 
field? 

          
Has the teacher worked in child care for at least 1 year?  

          
Does the teacher give children lessons and toys that are right for their ages? 

Child:Staff Ratio and Group Size 

Child Care 
Option 

1 2 3 

          

How many children are being cared for in the child care program? 

          

How many caregivers are there? (Hint:Your child will get more attention if each 
caregiver has fewer children to take care of. The younger the children are,the more 
caregivers there should be. For example, one family home caregiver should only take 
care of two babies.) 

Immunizations  

Child Care 
Option 

1 2 3 

          

Is your child up-to-date on all of the required immunizations?  

          
Does the child care program have records proving that the other children in care are 
up-to-date on all their required immunizations? 

Toxic Substances 

Child Care 
Option 

1 2 3 

          

Are toxic substances like cleaning supplies and pest killers kept away from children?  

          
Has the building been checked for dangerous substances like radon, lead, and 
asbestos?  

          
Is poison control information posted?  



 
Emergency Plan  

Child Care 
Option 

1 2 3 

          

Does the child care program have an emergency plan if a child is injured, sick, or 
lost?  

          
Does the child care program have first aid kits? 

          
Does the child care program have information about who to contact in an 
emergency? 

Fire Drills 

Child Care 
Option 

1 2 3 

          

Does the child care program have a plan in case of a disaster like a fire, tornado, 
flood, blizzard, or earthquake? 

          
Does the child care program do practice drills once every month? 

Child Abuse 

Child Care 
Option 

1 2 3 

          

Can caregivers be seen by others at all times, so a child is never alone with one 
caregiver?  

          
Have all caregivers gone through a background check? 

          
Have the caregivers been trained how to prevent child abuse, how to recognize signs 
of child abuse, and how to report suspected child abuse? 

Medications 

Child Care 
Option 

1 2 3 

          

Does the child care program keep medication out of reach from children? 

          
Are the caregivers trained and the medications labeled to make sure the right child 
gets the right amount of the right medication at the right time?  



 
Staff Training/First Aid 

  

          
Do they know how to do first aid and rescue breathing?  

          
Have they been trained to understand and meet the needs of children of different ages? 

          

Are all child care staff, volunteers, and substitutes trained on and implementing infant 
back sleeping and safe sleep policies to reduce the risk of SIDS (Sudden Infant Death 
Syndrome, crib death)? (Hint: When infants are sleeping, are they on their backs with 
no pillows, quilts, stuffed toys, or other soft bedding in the crib with them?) 

Playgrounds 

Child Care 
Option 

1 2 3 

          

Is the playground inspected for safety often? 

          
Is the playground surrounded by a fence?  

          
If there is a sandbox, is it clean? 

          
Are the soil and playground surfaces checked often for dangerous substances and 
hazards?  

          
Is equipment the right size and type for the age of children who use it? 

 
 
 
 



APPENDIX G 

DOMESTIC VIOLENCE AND PUBLIC ASSISTANCE 

WHAT SPECIAL PROTECTIONS DO I HAVE AS A VICTIM OF DOMESTIC VIOLENCE APPLYING FOR 
OR RECEIVING PUBLIC ASSISTANCE?  

If you are a victim of domestic violence, you 
may be eligible for a waiver of certain public 
assistance program requirements that would 
place you or your children at further risk or 
make it more difficult for you to escape 
from violence.  All applicants and recipients 
of public assistance must be asked if they are a 
victim of domestic violence because of a law 
called the New York Family Violence Option 
(FVO). 

You may also be referred to counseling and 
supportive services. Your participation in 
these programs is not mandatory. You 
cannot be sanctioned (i.e. lose your public 
assistance benefits) for not accepting 
counseling or supportive services. 

WHAT IS A WAIVER?  A waiver temporarily 
excuses you from any program rules that make 
you unsafe.  Common requirements that may 
be waived are: 
Work/School Requirements that for 35 hours 
per week you work in private employment, 
at a welfare work program, or attend specific 
approved education or training programs; 
Cooperation With Local Child Support 
Enforcement Units to establish who is the 
father of your child and his support obligation, 
as well as to enforce that obligation; 
Participation In Substance Abuse Screening 
and Treatment to determine if you abuse 
drugs or alcohol and to enroll in a treatment 
program if you do; 
Unmarried Minor Parent Education & 
Living Arrangement Requirements that 
unmarried parents under 18 years of age 
must live with a parent, guardian or other 
adult relative, or in an approved adult-
supervised living arrange-ment.  Parents 
under 18 who have a child 12 weeks of age 
or more are also required to attend high 
school or its equivalent. 

A waiver lasts for at least four months but 
it can be extended, modified or terminated at 
any time if welfare considers it appropriate.   

WHY WOULD I NEED A WAIVER? There 
are several situations where the existence of 
domestic violence may interfere with your 
ability to comply with the requirements. For 
example, you may not be able to comply 
with the child support enforcement 
requirement because:  

 your batterer threatened to kill you if he 
had to pay child support;  

 you relocated out of state and you don’t 
want your batterer to know;  

 you are afraid that if your batterer pays 
child support, he may file for visitation;  

 you are afraid to see your batterer in 
court. 

You may not be able to comply with the 
work requirement because: 

 your batterer resides or works near your 
work site;  

 you moved to a shelter and you’re 
spending most of your time looking for 
housing, going to court, and 
participating in counseling; or 

 you’re recovering from injuries suffered 
as a result of the domestic violence.  

HOW CAN I APPLY FOR A WAIVER? All 
applicants for public assistance and 
recipients at the time of recertification 
should receive a screening form that asks 
questions about domestic violence. The 
screening is voluntary and confidential 
except information about child abuse and 
neglect may be reported to child protective 
services (ACS). 

If you answer yes to any of the questions on 
the domestic violence screening form, you 
should be referred a Domestic Violence 



This fact sheet was prepared by the Family Law Unit of South Brooklyn Legal Services 
with the assistance of the Legal Aid Society. 

Liaison (or DVL).  These liaisons are 
welfare caseworkers specially trained to 
assess whether you are a victim of domestic 
violence and eligible for a waiver.  Once 
referred to a DVL, you cannot be assigned 
to work or made to cooperate with child 
support rules until the DVL decides whether 
to give you a waiver.   

If you are not screened for domestic violence 
or referred to see a DVL, tell your caseworker 
you are a domestic violence victim and want to 
see the DVL.  If your caseworker won’t refer 
you, ask to speak to a supervisor.  You can also 
have your domestic violence advocate call or 
fax the welfare center.  If you have problems, 
contact a legal services provider for help. 

HOW DOES THE DOMESTIC VIOLENCE 
LIAISON DECIDE IF I NEED A WAIVER?  The 
DVL will ask you to submit documents to 
prove that you are a victim of domestic 
violence and need a waiver. Proof may include 
orders of protection, evidence that you are 
residing at a shelter, police reports, hospital 
records, pictures of injuries, or letters from 
your attorney, social worker, domestic 
violence counselor, or the district attorney. If 
you don’t have proof because you never 
sought help, the DVL can accept a statement 
from you, your family, and friends. 

After reviewing your case, the DVL will 
issue you a written decision granting or 
denying your request for a waiver.  You may 
be granted a partial waiver excusing you 
from only part of a requirement.  For 
example, if you are granted a partial child 
support waiver, a child support case may 
still be brought against your batterer, but 
you may not have to appear in court. If you 
are granted a partial work waiver, you may 
still have to work 35 hours a week but not in 
unsafe boroughs.  

WHAT IF I AM DENIED A WAIVER?  You can 
try to appeal that decision by requesting a 
fair hearing.  You can request a fair hearing 
on-line at http://www.otda.state.ny.us/oah/forms.asp; 

in person at 14 Boerum Place (downtown 
Brooklyn) or 330 West 34th Street, 3rd 
Floor (Manhattan); by fax at (518) 473-
6735; by telephone at (800) 342-3334; or by 
mail to New York State Office of 
Temporary and Disability Assistance Office 
of Administrative Hearings P.O. Box 1930 
Albany, New York 12201-1930. 

For more information about fair hearings,  
see fact sheets “What Happens at a Fair 
Hearing” and “How to Request a Fair Hearing” 
at www.sbls.org or “How to Win Your Fair 
Hearing” under “Publications” at www.legal-
aid.org.  If you request a fair hearing you 
should still ask your domestic violence 
counselor or lawyer, if you have one, to help 
you try to get a waiver before the hearing by 
writing a letter to the DVL explaining your 
situation.  

WHAT IS ADVENT?  ADVENT is a 
welfare program for victims of domestic 
violence who are living in a domestic 
violence shelter. Participation in ADVENT 
is voluntary. While most NYC welfare 
recipients are required to work 35 hours a 
week, participants in ADVENT work only 
21 hours (3 days, 7 hours a day) a week. The 
other two days (14 hours) of the work week, 
participants may engage in domestic 
violence related activities such as housing 
search, counseling, or legal appointments.  If 
you miss a work assignment while in 
ADVENT, you can be sanctioned. If you 
miss domestic violence activities, you can’t 
be sanctioned but your work hours will 
increase to 35 hours per week. Even if in 
ADVENT, you can still get the welfare rules 
waived fully if working or complying with 
child support would put you at risk. If you 
want to get into ADVENT, ask your shelter  
caseworker or the DVL. 

For more information call Legal Aid at 212-
577-3300; or South Brooklyn Legal 
Services, (718) 237-5563, or go to 
http:/www.lawhelp.org/ny/. 
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APPENDIX H 
List of Abbreviations Used in the Guide 

 
ALJ  Administrative Law Judge.  The judges in fair hearings are technically Hearing 

Officers, but they are typically referred to as ALJs. 
 
CASAC Certified Alcoholism and Substance Abuse Counselor – individuals who, 

among other responsibilities, determine the level of treatment needed for 
welfare applicants and recipients with substance abuse problems 

 
CFR  Code of Federal Regulations 
 
DOL   Unless otherwise stated, this refers to the New York State Department of 

Labor 
 
DRA  Deficit Reduction Act of 2005 – this act reauthorized and modified the terms 

of the TANF law that were originally passed in the 1996 welfare reform law, 
PRWORA. 

 
FA  Family Assistance – the main public assistance benefit for households with 

children 
 
FH   Fair Hearing – the administrative process to determine disputes in the welfare, 

Medicaid and Food Stamps programs 
 
FLSA  Fair Labor Standards Act – the Federal law governing, among other things, the 

minimum wage rules 
 
HHS  Federal Department of Health and Human Services – the agency that oversees 

the federal welfare program  
 
HRA  New York City Human Resources Administration 
 
NYCRR New York Codes Rules and Regulations 
 
OCFS  Office of Children and Family Services – The State agency that, among other 

functions, regulations the administration of child care services  
 
OTDA  New York State Office of Temporary and Disability Assistance – The State 

agency that, among other functions, regulates the administration of public 
assistance 

 
PA  Public assistance; welfare  
 
PD  HRA Policy Directive 
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PRWORA–Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
 
SNA  Safety Net Assistance 
 
SSL  New York State Social Services Law 
 
TANF  Temporary Assistance for Needy Families 
 
TEAP  Training and Employment Assistance Program – A grant diversion program in 

which a recipient obtains a job, and her welfare grant is provided to an 
employer to subsidize her wages. 

 
WeCARE–Wellness, Comprehensive Assessment, Rehabilitation and Employment\ 
 
WEP  Work Experience Program 
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APPENDIX I 
 

Summary of 06 ADM-05:  “Providing Access to Temporary Assistance Programs 
for Persons with Disabilities and/or Limited English Proficiency,” dated 3/31/06 
See ADM at http://www.otda.state.ny.us/main/directives/2006/ADM/06-ADM-05.pdf  

 
This ADM covers Public Assistance, Food Stamps and the Home Energy Assistance 
Program (HEAP) 
 
The ADM reviews general local district obligations:  provide information to clients about 
disability- and language-related rights, ensure equal access to programs, benefits and 
services, offer accommodations where appropriate to ensure equal access. 
 
OTDA notes that this ADM will set forth a number of requirements but will also 
encourage LDSS flexibility in meeting these requirements. 
 
Next is a review of the legal background for both categories of accommodations. 
 
Then definitions are provided.  Among these are the following: 
 
Disability:  A person has a disability if he or she has a physical or mental impairment that 
substantially limits one or more of the major life activities, or has a record of such 
impairment, or is regarded as having such an impairment...  Among the examples 
suggested are difficulties walking, seeing, learning.  A person fitting into any of these 
categories cannot be discriminated against on that basis. 
 
Qualified person:  A person with a disability who is basically eligible for the service. 
 
The heart of the ADM is in the description of the Program Implications (starting page 8) 
and Required Action (starting page 15): 
 
Districts must review all procedures to ensure compliance; there can be flexibility in 
determining how compliance will be achieved.  Generally, districts must: 
• Ensure that all applicants and recipients have access to all programs and services.  

The process should be as seamless as possible. 
 
• Maintain a record of requests for accommodations and the district’s response. 
 
• Protect confidentiality.  Where appropriate, the district can share information 

about the need for accommodations, but not about the nature of the disability. 
 
ADA compliance:   
• Qualified persons with disabilities must have equal access to programs. 
 
•  Districts must maintain records that document recipient disabilities, and share this 

information with staff as appropriate. 
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•  Disabilites must be noted in employability assessments, and taken into account in 

developing the employability plan and in making assignments. 
 
** The right to accommodations is relevant not only to the work programs, but to access 
to assistance in general, so records must be maintained for all appropriate purposes. 

 
Limitation – the district does not have to make changes that would fundamentally alter 
the benefit, or would cause an undue burden.  However, if a particular accommodation is 
not viable, the district must investigate other means of accommodating the disability. 

 
Districts must: 
• Provide sufficient information to applicants and recipients about their rights 
 
• Make reasonable efforts to identify disabilities, either through client disclosure or 

by recognition of “apparent disabilities.” 
- The staff should make an initial inquiry, if the client agrees 

 
-  If it appears that there is a disability that might require accommodation, 

the client must be offered an opportunity for a comprehensive evaluation  
-  The district can supplement their evaluation with behavioral 

observations and historical data. 
 

Clients may establish good cause for noncompliance with various requirements by 
presenting evidence of a disability  
 
The client has the choice of whether to make use of an offered accommodation. 
-  If a client declines to access an offered accommodation, and then fails to comply,   

s/he is subject to sanction, but the district should investigate whether the failure to 
access the accommodation relates to the disability 

 
- The district should document the failure to access an offered accommodation and 

any attempted interventions before taking negative case action.  It should also 
consider making a referral to Adult Protective Services. 

 
Limited English Proficiency (LEP):   
 
Districts must: 
• Post the “Interpreter Services Poster” 
 
• Assign a staff person to be the LEP contact 
 
• If a person has limited English proficiency, the district must obtain a qualified 

interpreter 
 -  The client may bring relative or friend, but cannot be required to do so 
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-  For a person who is LEP, the district must determine the appropriate 
language, then bring in an appropriate staff person to interpret, or use 
telephone interpreter services, or a friend, but only at the person’s request 

 
The ADM then sets forth descriptions and definitions of inquiries and complaints 
• If complaint is made to OTDA, OTDA will refer it to the local district, which 

must report back within 20 days 
 
• OTDA will then provide the district with feedback, and may consult with the 

district concerning how to respond to the complaint 
 
Local districts must publish procedures for the prompt and equitable resolution of all 
ADA complaints 
 
• Districts must document investigations of complaints and their findings 
 
• If a complaint is determined to be valid, the district must take appropriate 

remedial action and, as needed, retrain staff 
 
Required action: 
• If a client must delay an appointment due to the need for an accommodation, the 

delay should not filing or other dates 
 
• Districts must have an ADA staff contact to monitor complaints and oversee ADA 

procedures 
 
• Districts must eliminate non-essential procedures or rules that deny equal access, 

such as excessive appointments or travel requirements 
 
• Districts may require more documentation of a disability if the disability is not 

readily apparent 
- The district may deny accommodations if the client refuses to provide 

requested documentation 
 

• A client cannot be compelled to participate in special programs for people with  
disabilities 

 
• Disticts must the availability of effective means of communicating with people 

with disabilities, such as sign language, braille, etc. 
 
Districts must submit a self-evaluation form to OTDA 
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APPENDIX J 
WORKFARE:  ARE PARTICIPANTS “EMPLOYEES”? 

RELEVANT CASE LAW 
 
Over the years, a number of court decisions have addressed the question, in one form or 
another, of whether and to what extent workfare participants are employees or public 
employees of the city or the agency to which they are assigned.  We weren’t sure that this 
issue – while critically important in some respects – is generally relevant for day-to-day 
advocacy, so we have placed these cases, in reverse chronological order, in this 
Appendix. 
 
Elwell v. Weiss, 03-CV-6121 (Western District of New York 2006).  While receiving public 
assistance,  Steven Elwell applied for and eventually was accepted for SSI benefits.  In accord 
with standard practice, the first retroactive SSI check was sent to the local department of social 
services, which deducted the amount it had paid Elwell in benefits.  Elwell objected, claiming that 
he had earned some of that money through his work assignments.  The court agreed, ruling that 
for purposes of the Fair Labor Standards Act (FLSA), Elwell was an employee, protected by the 
FLSA minimum wage laws, and that he had therefore earned some of his benefits, calculated by 
multiplying his workfare hours by the minimum wage.  This is perhaps the clearest statement yet 
that recipients engaged in workfare are employees under FLSA. 
 
United States v. City of New York, 359 F3d 83 (Second Circuit 2004)(originally two separate 
cases, then consolidated under this title). This case involved complaints of sexual and racial 
harassment filed by a number of New York City WEP workers.  The U.S. Court of Appeals for 
the Second Circuit ruled that workfare workers are “employees” for purposes of Title VII of the 
Civil Rights Act of 1964.  This means that they have the anti-discrimination protection and the 
rights that are given to employees under that law.  
 
Brukhman v. Giuliani, 705 N.Y.S.2d 691 (Ct. of  App. 2000).  The New York State Constitution 
Article 1, Sec. 17, provides that employees engaged in public work must receive the prevailing 
wage.  The plaintiff argued that the prevailing wage must be used in computing WEP hours.  The 
court held that the provision did not apply to WEP participants because (1) they are not 
“employees,” (2) they are not employed by “contractors” as opposed to municipal entities, (3) nor 
are they engaged in “public work” which relates to construction projects, not general services.  
The plaintiff had also claimed the prevailing wage was required under Social Services Law §336-
c(2)(b), but while the litigation was proceeding that provision was amended by the NYS 
Legislature to exclude reference to the prevailing wage. 
 
Stone v. Sweeney, 698 N.Y.S.2d 645 (1st Dept. 1999).  The court denied a request by WEP 
workers to compel the Department of Labor to allow National Employment Law Project 
representatives to be present for DOL’s processing of WEP workers’ complaints of health and 
safety violations pursuant to PESHA (Public Employee Safety and Health Act).  PESHA’s term 
“authorized employee representative” was defined only as “employees and union 
representatives”. 
 
Quick v. Steuben Co. Self-Insurance Plan, 662 N.Y.S.2d 608 (3rd Dept. 1997).  The court 
affirmed a Workers’ Compensation (WC) Board decision holding a local social services agency 
liable for WC benefits paid because the agency was the workfare participant’s “general” 
employer and the workfare site, the Salvation Army, was merely the “special” employer.  The 
agency retained “overall control over important aspect of claimant’s work,” such as provision of 
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benefits, receipt of time sheets, etc.  A similar decision can be found in Adams, v. Otsego County 
DSS, 702 NYS2d 698 (3rd Dept. 2000).  Note:  Since the SSL specifically requires that WEP 
participants be covered by WC, these decisions might be limited to finding that WEP workers are 
only employees for purposes of the WC law).  
 
Allen v. City of New York, 554 N.Y.S.2d 789 (Sup. Ct, N.Y. County 1990).  A workfare 
participant who was injured on the job was an “employee” for purposes of Worker’s 
Compensation law, so those benefits were available to him and in turn he was barred from suing 
the City for his damages.  
 
Ballentine v. Sugarman/Gotbaum v. Rockfeller, 344 N.Y.S.2d 39 (Sup. Ct, N.Y. County 1973).  
Unions and Home Relief (predecessor to SNA) recipients challenged WEP programs because 
they refused to provide job benefits, and for violations of the State civil rights law and the U.S. 
Constitution.  The court found these are not civil service appointments, there was no evidence 
that regular workers were being displaced, there was no peonage (slavery) where the person has 
the choice to refuse to work and forgo benefits.  
 
And a relevant article:  Ellis, Work is its own Reward:  Are Workfare Participants Employees 
Entitled to Protection Under the Fair Labor Standards Act?” 13 Cornell Journal of Law and 
Public Policy 1 (2003). 
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APPENDIX K 
 

STATE OF NEW YORK 
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE 

MEMORANDUM 
  
 
 TO:  All Supervising ALJ's   DATE:  April 3, 2001   
  All ALJ's  
 
FROM:  Russell J. Hanks     SUBJECT:  "Correct When Made"  
  
 
  The following guidelines have been prepared in response to inquiries from local 
districts and ALJ's, to assist ALJ's in their deliberative process, and to promote statewide 
consistency. They are intended to provide direction for the use of the Decision Outcome, 
"Correct When Made." 
  
 Where the decision to direct relief (either specific relief or a remand) turns on 
evidence not available to the agency at the time of the original determination, "Correct When 
Made" may apply, rather than an outright reversal or affirmance. While this outline addresses 
the most common circumstances to use "Correct When Made," it is not intended to be all-
inclusive. 
  
 In cases where "Correct When Made" is the appropriate outcome, the basis for this 
determination should be addressed in the Discussion section of your recommended decision. 
In addition, the Decision and Order section should indicate that the Agency's determination 
was "correct when made." The decision should then contain the directives that would have 
been applicable if the Agency were being reversed. It should also include the form paragraph 
advising the appellant of the need to cooperate where the decision (or the agency) indicates 
the need for additional information from the appellant.  
 
 If you are drafting a decision using the scripting process and the script asks for a 
choice between "Affirm" and "Reverse", you should choose "Reverse," so that the 
appropriate directives are inserted into the decision. The document should then be edited to 
reflect that the decision was "correct when made."  
 
 The Decision and Order should conform to the following example:  
 
 Decision and Order:  
 
 The Agency's determination was correct when made. However,  
 
 (Use Directives for Reversals or Remands)  
 
Several of the checklist decisions used in New York City have been modified to allow 
selection of the "Correct When Made" outcome in appropriate cases. Daniel Bloodstein will 
be sending detailed instructions on use of the revised checklist forms.  
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OUTLINE for "Correct When Made" 
 
ISSUE: FAILURE TO PROVIDE ELIGIBILITY DOCUMENTATION  
 

IF SUBMISSION WAS TIMELY (e.g., before the agency determination at 
issue):  

 
   Reverse agency  
 

Direct Agency to continue assistance or continue to process application 
(directing retroactive relief)  

 
IF SUBMISSION WAS UNTIMELY:  
 

WHERE CLIENT ESTABLISHES DIFFICULTY IN OBTAINING 
INFORMATION AND ASKED FOR EXTENSION OR ASSISTANCE PRIOR TO 
THE AGENCY'S DETERMINATION:  

 
   Reverse agency if assistance or extension not provided  
 

Direct Agency to continue assistance or continue to process application and 
provide collateral assistance (directing retroactive relief)  

 
WHERE CLIENT HAS GOOD CAUSE FOR NOT SUBMITTING DOCUMENTS, 
BUT DID NOT PREVIOUSLY EXPLAIN TO AGENCY PRIOR TO FAIR 
HEARING:  

 
   Correct when Made  
 

Direct Agency to continue assistance or continue to process application and 
allow additional time to submit (directing retroactive relief)  

 
WHERE CLIENT DOES NOT HAVE GOOD CAUSE FOR NOT SUBMITTING 
DOCUMENTS, AND SUBMITS THEM ONLY AT FAIR HEARING:  

 
  Affirm (advise appellant to reapply in appropriate circumstances)  
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ISSUE: EMPLOYMENT SANCTION  
(This analysis can be applied in non-employment situations as well)  
 
 
 WHERE GOOD CAUSE WAS ESTABLISHED AT CONCILIATION:  
 
   Reverse  
 
   Direct agency to continue assistance  
 
 

WHERE GOOD CAUSE IS ESTABLISHED FOR FIRST TIME AT FAIR 
HEARING:  

 
   Correct When Made  
 
   Direct Agency to continue assistance  
 
 
 WHERE GOOD CAUSE NOT ESTABLISHED:  
 
   Affirm 
 
 
 
 
 
 
 
 
 
 
 
 
 
 




