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i.  introDUCtion

A.  Driving a Mercedes to Pick Up food Stamps
In the summer of 2014, the Washington Post published a controversial first-person 

account of food stamps1 recipient Darlena Cuhna.2  Two weeks before Cuhna gave birth to 
premature twin girls, her husband was laid off.  Between healthcare costs for the babies and 
the loss of income, they experienced a precipitous economic descent that changed their family 
from a stable, two-income household earning $120,000/year, to barely meeting their needs 
with $25,000/year.  The controversy in her story centered on one seeming irony: one of the 
cars the family maintained was a Mercedes, which Cuhna once drove to pick up her benefits.  
The incongruity of owning a Mercedes while receiving food stamps quickly made the rounds of 
internet news commentary.  How could someone who chooses to keep a luxury-style vehicle be 
allowed to collect food stamps?  Why hadn’t she and her family decided to sell the Mercedes if 
they were poor enough to need government help?  Public response ranged from sympathetic to 
passionately critical:

There was a time where folks tried to dig their way out of their own financial 
hole.  But, not in the modern world.  There is always the government . . . .  
Meanwhile, drive on in your Mercedes.3

It wasn’t as though they were living a lavish lifestyle, taking extravagant 
vacations, or buying expensive clothes all while getting free food. Their 
circumstance isn’t easy.4

. . . the rest of us got to bankroll them so they could keep their precious 
Mercedes.  . . . .[S]he was failing to maintain even the appearance of propriety.5

great post.  I was humbled and sobered when, in the past 8 years, my husband 
lost a job, had a stroke, and when my own job was downsized. We were lucky, 
relatively . . . I got extra part time jobs, my 1991 car is holding up, and we have no 
kids. My mom used to say ‘there but for the grace [of] god go I . . . ’ so true.6

If the car is paid for keep it, you know it is dependable, if you buy a used one you 
may have repair bills. give them a break, I am a conservative but this is only half 
the story, the other part is they worked and got off food stamps, [and] that is 
what [it] is supposed to do.7

Should Cunha’s family have sold the Mercedes, bought a cheaper car, and tried to live a 
little longer on any excess cash before seeking government assistance?   While a Mercedes may 
seem like an extravagant item for a family receiving food stamps, keeping the car may actually 
have been more economically conservative than selling it.  As Cuhna states, “[m]y husband 
bought that car in full long before we met.  Were we supposed to trade it in for a crappier 
car we’d have to make payments on?  Only to have that less reliable car break down on us?”8  
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Cuhna’s story shows that the real-life implications of downgrading one’s assets are not as 
easily calculable as they might seem.  Her family did find their way back on their feet, and their 
experience with government help was just as it was meant to be: temporary.  They still own the 
Mercedes.9

B.  Asset Poverty: An epidemic in new york
Stories like Ms. Cuhna’s illustrate that a person’s assets do not reliably indicate their 

means.  Many people in New York, who may have all the appearance of security, are closer to 
the edge of poverty than is readily apparent.  Almost a third - 32.9% - of New Yorkers are “asset 
poor,” meaning, “without sufficient net worth to subsist at the poverty level for three months in 
the absence of income.”10  However, without taking into consideration a family’s home, nearly 
half of New Yorkers –   44.7% –  are “liquid asset poor.”11   Based on national Census data, liquid 
asset poverty is the measurement of a family’s ability to meet their needs for three months in 
the event of lost income by using readily liquidated resources such as savings, stocks or other 
investment funds, and retirement accounts.12  This means that 44.7% of New Yorkers live from 
month to month, without sufficient assets to survive three months into the future. 

C.  Accumulating Assets is the Key to Ending Cycles of 
Poverty
With almost half of New Yorkers unable to subsist for three months without income, it’s 

clear that the kind of car a family owns is not evidence of their financial security.  Fortunately 
in New York, as in many other states, families like Darlene Cuhna’s that are struggling through a 
loss of income can receive food stamps, now called SNAP (Supplemental Nutritional Assistance 
Program), regardless of what kind of cars they happen to drive.13  This is because, for most 
families in New York, there is no “asset test,” or investigation of personal assets, required for 
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SNAP eligibility.14  This means a family can receive SNAP benefits in times of hardship without 
having to surrender everything else – retirement accounts, education savings, and any cars – that 
they have worked hard to accumulate in an effort toward long term financial stability.

This is a critically important aspect of SNAP because the accumulation of those assets is 
fundamental for families striving to advance beyond the limitations of poverty.15  Reserved funds 
permit families to address healthcare, vehicle, and other urgent expenses beyond daily living, 
as well as to invest in educational opportunities, stabilize their housing, and save for retirement.  
For these reasons, the accumulation of assets, and the social benefits that come with them, is 
instrumental to breaking the cycle of poverty, and freeing families of their dependence on public 
assistance in the long term.16

D.  New York Should Eliminate the Asset Tests for Public 
Assistance Eligibility, as it has for SNAP
By lifting the asset tests for SNAP benefits, New York made an empowering advance 

to promote families’ efforts to secure meaningful assets, and should continue this promising 
trend in its public assistance programs.  The significance of removing the asset tests from SNAP 
eligibility is reflected on New York’s Office of Temporary and Disability Assistance (OTDA) web 
site: the SNAP information page proclaims in large type, “You Can Now Have Savings and Qualify 
for SNAP Benefits.”17

The same encouragement toward financial stability should apply to cash assistance.  
New York’s cash assistance programs, both Family Assistance and Safety Net Assistance, 
currently place strict limits on the amount and kind of assets a family can have in order to 
receive assistance.18  But the end of public dependency, and the beginning of economic self-
sufficiency, requires a family to have and retain their assets.  The purpose  of the Federal TANF 
block grant (which funds New York’s Family Assistance program) “is to . . . end the dependence 
of needy parents on government benefits by promoting job preparation, [and] work,”19 and to 
“provide[] parents with  . . . support services to enable them to leave the program and become 
self-sufficient.”20  To promote this self-sufficiency and economic independence, New York must 
promote personal savings.  By lifting its asset tests, New York can help families break away from 
poverty and public dependence by encouraging them to save for the future and realize their 
goals.21

The 
accumulation 
of assets, 
and the social 
benefits that 
come with 
them, is 
instrumental 
to breaking 
the cycle of 
poverty, and 
freeing families 
of their 
dependence 
on public 
assistance in 
the long term.



Driven into poverty                                                                         7

II. NEw YorK: MEASurINg ASSETS AND ExhAuSTINg 
reSoUrCeS

A.  The rule in New York
As mentioned above, in order to qualify for cash assistance in New York, through either 

Family Assistance or Safety Net Assistance, applicants must pass the “asset limit test.”  This test 
requires that the value of an applicant’s personal assets, such as bank account balances, cars, or 
retirement funds, are below an established threshold.22  By employing asset tests, states seek to 
distribute public assistance fairly, by limiting assistance to those who are most needy and without 
resources.  New York’s policy for the use of resources is stated as follows:

Resources must be so used as to eliminate or reduce the need for public 
assistance, rehabilitate the client and conserve public funds through assignment 
and recovery.  Applicants and recipients must generally be required to use 
available resources and to apply for and otherwise pursue potentially available 
resources.23

In principle, asking cash assistance applicants to pursue all available resources before turning 
to government assistance appears financially responsible.  In practice, however, exhausting 
resources creates a scenario in which families in crisis are even more vulnerable to prolonged 
periods of public dependence.     

 New York households seeking public assistance are permitted by statute24 to have the 
following:

•	 “$2,000, or $3,000 in the case of households in which any member is 
sixty years of age or older;”

•	 “up to $4,650 in a separate bank account . . . for the sole purpose of 
enabling the individual to purchase a first or replacement vehicle;”

•	 “The home which is the usual residence of the household;”
•	 One automobile worth up to $4,650, but if the recipient needs the 

vehicle for work purposes, then the exemption is increased to $9,300, 
“or such other higher dollar value as the local social services district may 
elect to adopt;”

•	 “One burial plot per household member;”
•	 “Funeral agreements up to a total of one thousand five hundred dollars 

in equity value per household member;”
•	 “Funds in an individual development account” (specialized savings 

accounts designated for specific goals such as first-time home ownership, 
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education, or small business needs); and/or 
•	 “For a period of six months, real property which the household is making 

a good faith effort to sell.”

The New York Code of Rules and Regulations25 further exempts:

•	 “an amount up to $1,400 in a separate bank account . . . for the sole 
purpose of paying tuition at a two year accredited post-secondary 
educational institution.”

Yet more exemptions and special exceptions are outlined in the regulations and in the Temporary 
Assistance Sourcebook26(New York’s employee and practitioner guidebook for qualifying 
individuals for public benefits).  Of particular note, New York does NOT exempt:

•	 Retirement accounts such as 401ks and IRAs;27

•	 529 college savings plans; and
•	 Vehicles that exceed the resource level described above.

B.  Temporary Strains can turn into Permanent Setbacks
Since restricting savings is counterproductive to fighting poverty, requiring public 

assistance applicants to expend their resources undermines the goal of temporary assistance.  
New York can promote economic resilience by making saving for the future coextensive with 
receiving public benefits: in short, by eliminating its asset tests.  By forcing families in need 
to “spend down” their resources in order to qualify for benefits, asset tests push families 
further into poverty, rather than helping them out of it.  When families are forced to hollow 
their resources down to the permitted threshold, public assistance becomes merely the 
means by which families make ends meet, not the means by which they move on to financial 
independence.   By removing the restrictions on savings and assets, New York will encourage its 
most struggling population to reach ahead to a time of economic security. 

III.  NEw YorK CAN JoIN oThEr STATES ThAT ArE 
ENhANCINg ThE FINANCIAl SECurITY oF ThEIr 
neeDieSt CitizenS   

 By eliminating its asset tests, New York has an opportunity to empower its financially 
insecure citizens to build savings and other assets.  National organizations like Corporation for 
Enterprise Development,28 Family Assets Count,29 Asset Building Policy Network,30 and New 
America Foundation,31encourage a culture of savings and financial planning along the entire 
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economic spectrum, in recognition that securing assets equals a secure future.  Following the 
recommendations of these leading policy thinkers, several states have already adopted policies to 
promote financial security by eliminating the asset tests for public assistance recipients.

A slow crescendo of asset tests elimination has been building across the nation.  Since 
1996,32 eight states have eliminated TANF asset limits: Alabama, Colorado, Hawaii, Illinois, 
Louisiana, Maryland, Ohio, and Virginia.33   The most recent states to eliminate the asset tests are 
Hawaii and Illinois, both in 2013.34  Reasons cited by these states for test elimination include the 
following: 

Workers need cars and savings to obtain and retain jobs, address emergencies 
and advance in the labor market;

Abolishing asset tests would streamline and align programs,
Making people get rid of their resources, only to encourage them to build 
resources back up, is counterproductive;

Acknowledgement by agency leadership ‘. . . that accumulating and being able 
to pass assets on to the next generation is one key strategy for families to escape 
the cycle of poverty . . . .’35
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IV.  ADVANTAgES To ElIMINATINg ThE TESTS

Several advantages, to both benefits recipients and to New York State, result from 
eliminating the asset tests.  By eliminating the asset tests, as other states have, New York’s public 
assistance program would encourage families’ self-sufficiency, align its program criteria with 
program goals, and streamline its eligibility determination process. 

A.  No Significant Increase in Caseload for States 
Eliminating the Tests
States that have eliminated the TANF asset tests have not experienced a significant 

increase in public benefits caseloads.36  Virginia’s Department of Social Services adopted rules 
to eliminate their TANF asset tests in 2003, and as of 2010, had experienced no increase in 
caseload.37  Louisiana eliminated its TANF asset tests in 2009 and experienced minimal to no 
change in its caseload.38  Colorado’s TANF asset limits were eliminated in 2011, also resulting in 
minimal change in caseload.39  A recent study examining Alabama, Colorado, Delaware, Louisiana, 
and Maryland (states which, except Delaware, eliminated their asset tests) concluded as follows: 
“Examining caseloads in the two years before and after the rule change in each state, we 
discovered no associated increase or decrease in welfare enrollment. This means that caseload 
trajectories appear to be unaffected by asset allowances.  It also means that fears of widespread 
abuse are most likely unfounded.”40

B.  other States’ reduced Administrative Burden
The time spent verifying assets may even cost more than the amount saved by denying 

the applications of those whose assets exceed the thresholds.  In New York, about 6,000 
applications41for public assistance, out of about 683,000,42 or less than 1%,43 are denied per 
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year based on excess resources.  Nevertheless, all applicants must submit to extensive asset 
verification and workers must comb computer data bases to determine if the documentation 
is correct.   When Alabama decided to eliminate its asset tests, it was in part because “few 
cases were denied due to excess assets,” and “[w]hen the estimated cost was compared to 
the administrative savings, it was concluded that it was in the best interests of the program to 
eliminate asset limits.”44  In Illinois, data indicated that the state spent nearly one million dollars 
verifying resource limits, which resulted in the discovery of only eight applicants with resources 
over their $3,000 limit.45   Virginia’s Department of Social Services estimated that by eliminating 
the asset tests, they would “increase the assistance provided by $127,200 for 40 families and 
provide $323,050 savings in administrative staff time annually.”46

C.  Streamlining in new york
 New York could similarly achieve significant administrative streamlining, both in the 
application process and in the appeals process, by eliminating the need for districts to verify 
assets and to track the voluminous exceptions to the asset rules.  Chapter 19 of New York’s 
Temporary Assistance Sourcebook, titled “Resources,” is thirty-four pages long, containing 
explanations of various scenarios, either elaborating upon the application of the asset limit 
tests or exempting special categories of income or assets from the tests.47  Misapplication of the 
rules results in unwarranted denials of benefits to those in need, who then may be subjected 
to a time-consuming appeals process to address these errors.  For instance, one applicant was 
denied benefits for owning resources over the $2,000 limit, in the form of two vehicles, one 
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worth $1,667, and the other worth $2,163, for a total of $3,830.48  The denial of benefits was 
overturned because the district simply failed to apply the $4,650 vehicle value exemption to one 
of the cars.49  By eliminating the asset rules, savings would occur both in the districts during the 
application process, and by eliminating the need for Fair Hearings challenging the application of 
the tests.

v.  vehiCLeS: A SPeCiAL CASe for eXeMPtion

A.  Vehicle ownership Encourages Job retention
The test for determining the threshold value for vehicles, or the “auto resource rule,” 

is especially apt for elimination.  New York’s Office of Temporary and Disability Assistance 
acknowledges that “[r]eliable transportation is a critical need to enable individuals to work,” 
and that “[t]ransportation continues to play a critical role in enabling parents to engage in work 
preparation activities, and to seek, accept and maintain employment so they are better able to 
provide financially for their families.”50  Job accessibility is severely affected by vehicle access 
and ownership: “on average, only 30 percent of all jobs in the 100 largest metropolitan areas 
are accessible by public transit within 90 minutes.”51  Even in the New York City area, only 37% 
of jobs are accessible by public transportation within 90 minutes.52  In the Poughkeepsie area, 
that number plummets to 8%.53   And, “employers cite transportation problems as the second-
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most common reason for losing entry-level workers” (the first being childcare problems).54  It’s 
no wonder, then, that a person with access to a reliable car may be twice as likely to find a job 
as someone without, and four times as likely to keep that job, as well.55  Promoting vehicle 
retention and maintenance is clearly in line with the statutory goal of the Federal TANF Block 
grant (which, as mentioned above, funds New York’s Family Assistance program) to promote “job 
preparation, work, and support services to enable [recipients] to leave the program and become 
self-sufficient.”56  People shouldn’t be penalized for owning cars – receiving help to escape poverty 
should not require losing or diminishing the best means to escape poverty. 

B.  Joining the Majority in Supporting Vehicle ownership
New York should join the majority of states supporting vehicle ownership.  Twenty-eight 

states, plus the District of Columbia, exempt at least one vehicle completely when making public 
assistance eligibility determinations.  Twelve states exempt one vehicle per household, in its 
entirety,57 and another four exempt one vehicle per driver or adult.58  A total of twelve states, plus 
the District of Columbia, discount all household vehicles entirely.59  Only a remaining twelve states 
still function similarly to New York, exempting the partial value of a vehicle when determining 
public assistance eligibility60 – and of these, Minnesota recently passed a law to exempt one 
vehicle per driver, effective 2016.61 

VI.  ISSuES wITh VAluINg VEhIClES

Not only would eliminating the auto resource rule foster job retention and bring New York 
into step with its contemporaries, but it would also eliminate the rule’s fairness problems.  Two 
problems in particular, the first regarding the correct interpretation of the valuation method of 
vehicles, and the second regarding New York’s two-tiered exemption rule, would be cured with 
elimination.

A.  equity vs. fair Market value
As outlined earlier in this report, the rule in New York permits households to own one 

vehicle with a fair market value of up to $4,650 for non-work purposes, or a fair market value of 
up to $9,300 if the vehicle is used to work or to look for work.62  But what happens when the fair 
market value of an applicant’s car is over its permissible limit?  And what if there is an outstanding 
loan balance on the car, leaving little or no equity in the vehicle?  How should a district evaluate a 
resource that may be effectively worth nothing?  The Office of Temporary and Disability Assistance 
has taken inconsistent positions on this issue:
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1.  Using the Equity Value of a Non-exempt Vehicle
A car worth up to either the $4,650 or $9,300 limit is “exempt,” and therefore not 

counted as a resource for the applicant.  State regulations, and at least one fair hearing decision, 
state that when a vehicle’s value exceeds those automobile resource limits, the car then becomes 
a “non-exempt” resource.63  As a non-exempt resource, the local district may only count the 
equity value of the vehicle – the fair market value, minus any outstanding loans.64  under this 
method of analysis, if the equity value of the vehicle is under the general resource limit of $2,000 
(or $3,000 if there is a person over age 60 in the household),65 the applicant or recipient is eligible 
for assistance.  If the equity value is more than $2,000 (or $3,000), the person is ineligible.  This 
method of valuing non-exempt vehicles recognizes, sensibly, that a car’s fair market value is 
not the same as its actual cash value to an applicant, and its status as a resource is adjusted 
accordingly.

2.  Using the Fair Market Value of a Non-exempt Vehicle
In contrast, other Fair Hearing decisions hold that a car’s full fair market value counts 

toward the general resource limit,66 regardless of its equity value, and that equity evaluation 
only applies to second vehicles (when a household has more than one car).67  under this line of 
reasoning, a vehicle worth more than the permissible fair market value disqualifies a household 
for public assistance, even if they have no equity in the vehicle, or their equity is under the 
general resource limit.68  To further confound the problem, if an applicant were to own two 
vehicles, then only one of the cars would be assessed according to its market value, while the 
other car will be calculated according to its equity value.69  This method of valuation means 
that, ironically, having more resources in the form of an additional vehicle may actually give an 
applicant a better chance of qualifying for public assistance than owning only one vehicle.

This approach leads to an absurd result that is contrary to New York’s Social Services 
Law § 131-a(1), which requires that only “available” resources be considered when determining 
eligibility for public assistance.70  A car that has no equity value cannot be considered “available” 
to fund a person’s basic needs, and yet, under this approach, a family would have to sell the 
car in order to qualify for assistance.  By counting the “excess” fair market value of a vehicle 
toward an applicant’s general resource limit, OTDA unfairly asks families to make the impossible 
choice of meeting their basic needs or losing an asset that may help them work.  until New York 
eliminates asset rules altogether, New York’s Social Services Law should be amended to clarify 
that vehicles should be subject to equity valuation.
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B.  Discriminatory Two-tiered System
New York has a two-tiered auto resource limit test, wherein people who need their car for 

work are entitled to a $9,300 exemption, while people who do not need their car to get to work 
are entitled only to a $4,650 exemption.  This latter category includes people who are unable 
to work due to a disability.  under this two-tiered system, people who are disabled have a more 
difficult time qualifying for public benefits than people who are not disabled.  

For example, one applicant applied for public assistance for her household on August 
20, 2014,  providing a letter from her doctor stating that she would remain “totally disabled” for 
the next three months, until October 27, 2014.71  She listed her vehicle as a resource, which was 
worth $8,500 according to the National Automobile Dealers Association.  Because her car was 
not currently being used to seek, obtain, or maintain employment, she was entitled to only the 
$4,650 exemption.  Even adding the $2,000 general resource limit, her car exceeded the resource 
limit by $1,850, and she did not qualify.  Had she not been disabled, and therefore able to use 
the car for work purposes, she would have been entitled to the $9,300 vehicle exemption.  This 
would have completely exempted the $8,500 value of her car, and she would have qualified for 
public assistance.  In a further twist, ostensibly by October 27 of that year, mere months after her 
initial application, she was predicted by her doctor to have recovered from her total disability.72  
The same assets, just a few months later in time, coupled with an increased ability to seek 
employment, ironically would have then made her eligible for the benefits she needed while she 
was unable to work at all.  

See the chart below for an illustration of how one set of resources would leave a non-
disabled person eligible for public assistance and a disabled person ineligible. 
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C.  Violation of the Americans with Disabilities Act
As illustrated above, New York’s two-tiered auto resource rule is not in accord with 

Federal law requiring that TANF eligibility rules be “fair and equitable.”73  More troubling, 
however, is that this inequity under Social Services Law § 131-n constitutes unlawful 
discrimination under the Americans with Disabilities Act (ADA).74  A disabled public assistance 
applicant unable to work is a “qualified individual with a disability” under the ADA,75  and each 
Social Services District is a “public entity.”76  The ADA requires that “no qualified individual 
with a disability shall, by reason of such disability, be excluded from participation in or be 
denied the benefits of the services, programs, or activities of a public entity, or be subjected to 
discrimination by any such entity.”77  If applicants like the one in the Fair Hearing outlined above 
were not disabled, they would be able to work or look for work, and would then be eligible for 
public assistance.  As the rule stands, however, these otherwise qualified individuals are denied 
benefits because of their disability.

The u.S. Department of Justice places an affirmative obligation on Social Services Districts 
to prevent this kind of disability discrimination.  Federal Regulations state that “[a] public entity 
shall not impose or apply eligibility criteria that screen out or tend to screen out an individual 
with a disability or any class of individuals with disabilities from fully and equally enjoying any 
service, program or activity.”78  By applying one exemption standard to disabled applicants, and 
another to non-disabled applicants, the two-tiered auto resource test discriminates against 
individuals with disabilities who would otherwise be eligible for services.  New York must 
immediately eliminate or equalize the auto resource rule to be in compliance with the ADA. 

vii.  inDiviDUAL retireMent ACCoUntS

 Another resource overdue for exemption is the Individual Retirement Account (IRA).  For 
many people, an IRA is the only retirement plan they have.  under the current rule, a working 
person who loses his job and turns to public assistance for support will be required to withdraw 
those retirement savings, and then spend them down to at or below $2,000 as a condition of 
eligibility for public assistance.79  If a withdrawal is made before the person reaches the age of 59 
½, the person will incur a 10% penalty of the value of the IRA80 unless the withdrawal is used for 
the purchase of a home, college tuition, or certain medical or health expenses.81 Many employer-
sponsored IRAs are subject to a 25% penalty if the withdrawal is made within the first two years 
of participation.82  Additionally, the withdrawal is treated as income subject to federal and state 
income tax.83
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 In one Fair Hearing, the applicant, age 53, had only one available resource: an IRA valued 
at $12,070.84  When he applied for public assistance and SNAP benefits, he was denied public 
assistance since the value of the IRA put him over the $2,000 resource limit.  By the time the 
fair hearing took place, he had liquidated his savings and spent them down to the point that “he 
no longer ha[d] available resources to meet his financial needs.”85 The denial of assistance was 
upheld, however, since at the time of application his IRA had put him over the limit.86 Other fair 
hearing decisions affirm that situations like these are not isolated incidents – people with limited 
resources, except for their IRAs, are denied benefits and forced to liquidate their retirement 
savings in order to receive the help they need to get by.87

 

 Saving for retirement is a critical safeguard against poverty in old age, and IRAs are 
recognized as a vital tool in planning for quality of life in one’s later years.  For example, the 
united States Treasury created the myRA program, which is specifically designed to encourage 

Antone Lupica is 61 years old and lives in 

upstate New York.  He worked for decades as a mason, 

carpenter, landscaper, and plumber. 88  He raised 

two children and was able to put away some savings 

in an IRA for his retirement years.  About ten years 

ago, his physical labor led to a severe back injury and 

surgeries which rendered him unable to work.  To 

support himself, he applied for Social Security Disability 

Insurance, which took over two years to come through.  

During that time, he applied for public assistance to 

support himself because he had no other income. 

He was denied public assistance because of his retirement account, an IRA, and was 

forced to liquidate it to support himself while he waited for his Social Security application to be 

processed.  As noted earlier, IRS rules impose a 10% penalty when IRAs are liquidated before 

the owner turns 59 1/2, and after the payment of that penalty and the taxes, he lived on his 

IRA until he spent it down, making him eligible for public assistance. 

 Mr. Lupica was awarded Social Security Disability benefits and now lives on $961 a 

month.  He has no other income.  Even with SNAP (food stamps) and HEAP benefits, his Social 

Security is not enough to allow him to repair his car, pay for heat and maintain his appliances.  

His thermostat is set at 46 degrees Fahrenheit and he does not believe that his car will pass 

inspection.  If he had been allowed to keep his IRA, he would now have money available and 

likely enough to heat his home and deal with other emergencies. 

Photo by Catherine ryan
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people with no employer-sponsored retirement savings plans to start saving even small amounts 
for retirement.89  In light of such national awareness regarding the importance of retirement 
savings, forcing people to liquidate their IRAs to receive assistance is a glaring flaw in the 
Social Services Law’s mission to make public assistance a temporary benefit.  As Mr. Lupica’s 
story illustrates, whittling down resources to nothing in order to receive aid creates a spiral of 
multiplying poverty, especially as necessary items such as furnaces and cars inevitably age and 
break.  Requiring the liquidation of retirement accounts as a condition of eligibility for public 
assistance undermines the financial security of our elders and conflicts with the nation’s interest 
in encouraging people to create their own retirement funds.

VIII.  EDuCATIoN SAVINgS

 529 Accounts are college savings plans that provide incentives for individuals who 
save money for college for their children.90  When placed in this special account, the money 
deposited is deductible from income for state (not federal) tax purposes, and withdrawals are 
not taxed as long as the withdrawal is used to pay for college.91  New York’s failure to exempt 
529 accounts from asset limit tests for public assistance eligibility functions as a clear savings 
disincentive to low income families who wish to send their children to college and break the cycle 
of poverty.   Low income families have the fewest resources and the least access to the savings 
platforms that financial institutions offer.92  Furthermore, children from low income families are 
less likely to enroll in, attend, and graduate from college – in fact, a recent study reported that 
only 9% of students from low income families obtained a bachelor’s degree, compared with 54% 
of students from wealthier families.93  given these circumstances, low income families need 
more support and assistance, rather than discouragement, in order to develop college savings for 
their children.  In recognition of this issue, both houses of New York’s legislature have introduced 
legislation in 2015 [A.5156(Titus); S.4344 (Carlucci)]94 to exclude 529 accounts, so that New York 
can join the other eight states95 that exclude these education savings from public assistance 
eligibility determinations. 

iX.  ConCLUSion: WhAt Are the oPtionS? 

 The best option for New York to improve the lives of its economically insecure citizens, 
as well as the administration of its public assistance programs, is to eliminate asset tests.  At the 
very least, New York should allow certain basic exemptions, particularly vehicles, IRAs, and 529 
accounts.
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 By eliminating asset tests, New York stands to gain the most, on several levels:

•	 Eliminating the time-consuming process of verifying assets will create 
administrative savings.  

•	 Additional cost savings would also result as the need for fair hearings 
addressing asset tests would be eliminated.  

•	 Households would be able to keep and build their retirement savings, 
promoting reduced dependency on public aid in the future, and better 
quality of life for senior citizens.  

•	 People would stay equipped to find and retain jobs by keeping their 
vehicles – as well as keeping a reserve of funds to repair those vehicles in 
the event of breakdowns.  

•	 Lastly, by ending asset tests, New York will cease to be in violation of the 
ADA by eliminating the discriminatory two-tiered auto resource rule, 
curing its ongoing discrimination against the disabled.

 
 If New York instead chose to allow exemption of only vehicles, 529s, and IRAs, the 
administrative relief regarding verification of assets, as well as any related appeals, would be 
eliminated with respect to only these items.  Other asset verifications, particularly the exceptions 
– such as burial plots, earned income tax credits, certain kinds of real property, Seneca Nation 
Settlement monies, Agent Orange Payments, and myriad other resources – would remain subject 
to the time-consuming bureaucracy of asset verification.96 

 Another option, addressing only the two-tiered auto exemption, has been introduced 
by both houses of the legislature [A.1060 (Titus); S.4637 (Krueger)].97  This proposed legislation 
would eliminate the $4,650, non-work exemption level, and apply the $9,300 exemption to all 
public assistance applicants’ vehicles – it does not, however, cure the problematic fair market 
valuation issue.  The legislation would also eliminate the ADA violation, but continues to require 
administrative verification of assets, and continues to bind families’ efforts to save.

 Clearly, New York State has the most to gain for the benefit of both its Social Services 
Districts and its citizens by choosing to eliminate asset tests.  By embracing pro-savings, pro-
employment policies, New York can also support a culture of proactive financial planning among 
families experiencing the greatest need.  When families seeking public assistance are allowed to 
preserve their assets, they stay primed to spring back from times of financial hardship and pick up 
where they left off – with their cars, savings, and retirement accounts intact, ready to move on, 
and out of poverty.
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changed the name of the Food Stamp Act of 1977 to the Food and Nutrition Act of 2008. States maintained flexibility to name 
the program on their own but were encouraged to change the name to SNAP or another alternate name.”  united States 
Department of Agriculture, Food and Nutrition Service, Supplemental Nutrition Assistance Program (SNAP), A Short 
History of SNAP, http://www.fns.usda.gov/snap/short-history-snap. 
2. Darlena Cuhna, This is What Happened When I Drove My Mercedes to Pick Up Food Stamps, The Washington Post: Post 
Everything (July 8, 2014), http://www.washingtonpost.com/posteverything/wp/2014/07/08/this-is-what-happened-when-
i-drove-my-mercedes-to-pick-up-food-stamps/. See also Soraya Nadia McDonald, Why Did the ‘Poor Mercedes Lady’ Evoke 
Such a Passionate Response?, The Washington Post: Morning Mix (July 10, 2014), http://www.washingtonpost.com/news/
morning-mix/wp/2014/07/10/why-did-the-poor-mercedes-lady-evoke-such-a-passionate-response/.
3. edwin t. Burton, Darlena Cuhna’s Mercedes, Burton Finance Blog (July 9, 2014), http://etbfinance.blogspot.
com/2014/07/darlena-cunhas-mercedes.html.
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cafemom.com/in_the_news/174593/mom_on_food_stamps_shouldnt.
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chowhound.chow.com/topics/981862?page=2.
7. Mark Lawson, Comment to Lady Drives Mercedes to Pick Up Food Stamps, Chaos Ensues, MrConservative.com (July 10, 
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8. Cuhna, supra note 1.
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10. Assets & Opportunity Scorecard, Asset Poverty Rate, Corporation for Enterprise Development, http://scorecard.
assetsandopportunity.org/2014/measure/asset-poverty-rate, citing Survey of Income and Program Participation, 2008 Panel, 
Wave 10. Washington, DC: u.S. Department of Commerce, Census Bureau, 2013.
11.  Assets & Opportunity Scorecard, Liquid Asset Poverty Rate, Corporation for Enterprise Development, http://scorecard.
assetsandopportunity.org/2014/measure/liquid-asset-poverty-rate.
12.  Id.  As of 2013, a family of four is considered liquid asset poor if they have under $5,887 in readily liquid resources.  Id.
13.  Office of Temporary and Disability Assistance, Administrative Directive, 07 ADM-09, December 14, 2007.  See generally 18 
NYCRR § 387.14(a)(5) (“Categorical Eligibility”); 18 NYCRR § 387.9 (“Investigation and eligibility”).
14. Except for households in which any member has been disqualified from receiving assistance due to an Intentional Program 
Violation or other sanction.  Office of Temporary and Disability Assistance, Administrative Directive, 07 ADM-09, December 
14, 2007, available at https://otda.ny.gov/policy/directives/2007/ADM/07-ADM-09.pdf.  
15.  “[B]eyond helping a household sustain periods of financial stability, savings are strongly correlated with economic mobility 
within one’s lifetime and into the next generation.”  Rachel Black, Asset Limits in the Supplemental Nutrition Assistance 
Program: The Case for Reform, New America Foundation Asset Building Program (July 2013).
16.  Corporation for Enterprise Development, Federal Policy Proposal, Ten TANF Reforms to Expand Financial Security: 
Helping Families Save and Invest to Escape Poverty Permanently (May 2014), available at http://cfed.org/assets/pdfs/
Policy_Proposal_-_TANF.pdf.  The accumulation of assets is particularly important for people with disabilities.  See generally, 
Disability Studies Quarterly, Breaking the Cycle of Poverty: Asset Accumulation by People with Disabilities, Vol. 26, No. 1 
(2006), http://www.dsq-sds.org/article/view/652/829.
17.  Office of Temporary and Disability Assistance, otda.ny.gov, Programs and Services, Supplemental Nutrition Assistance 
Program (SNAP), https://otda.ny.gov/programs/snap/#eligibility.
18. New York Soc. Servs. Law § 131-n.
19.  42 u.S.C. § 601(a)(2) (1997).
20.  42 u.S.C. § 602(a)(1)(A)(i).
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Poverty, Build Assets and Break the Cycle (December 4, 2012); The Financial Clinic, http://thefinancialclinic.org/, About us 
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22. New York Soc. Servs. Law § 131-n.
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37. Id.
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weeklywonk.newamerica.net, March 5, 2015, http://weeklywonk.newamerica.net/articles/forgotten-1980s-rule-harming-
american-families/ (citing Leah Hamilton, Ben Alexander-Eitzman, and Whitney Royal, Shelter From the Storm: TANF, Assets, 
and the great Recession, February 19, 2015, available at http://sgo.sagepub.com/content/spsgo/5/1/2158244015572487.
full.pdf).
41. From July 2013 to June 2014, 5,896 public assistance applications were denied due to excess resources.  Office of 
Temporary and Disability Assistance, Freedom of Information Law responses dated December 19, 2014 and February 19, 
2015, on file with Empire Justice Center.
42. 2014 Statistical Report on the Operations of New York State Public Assistance Programs, New York State Office of 
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44. Hawaii Report, supra note 35, at 4 (citing email communication with administration personnel at Alabama’s Family 
Assistance Division, August 8, 2012).
45. Yana Kunichoff, Removing asset test for Temporary Assistance for Needy Families Program a Step Forward for the Poor, 
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47. TANF Sourcebook, supra note 26, Chapter 19.
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com/commute/2014/04/why-poor-still-need-cars/8769/.
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member age 16 or older shall be excluded when determining the equity value of personal property”) available at https://
www.revisor.mn.gov/laws/?id=312&doctype=Chapter&year=2014&type=0.
62. New York Soc. Servs. Law § 131-n.
63. 18 NYCRR § 352.23(c) (“Ownership of . . . personal property not exempt in subdivision (b) . . . must be explored and 
analyzed to determine their equity value.”); FH #6633717J, New York City, February 12, 2014 (“Inasmuch as the vehicle did 
not qualify as an exempt resource, it is a non-exempt resource.”).  
64. Id.
65. 18 NYCRR § 352.23(b).
66. E.g., FH#6837143M, Monroe County, January 30, 2015.  The applicant’s application denial was upheld because at the 
time of application, the applicant’s vehicle was worth $13,150.  Less the exemption of $9,300, the applicant had $3,850 in 
resources, which is $1,850 over the permissible limit for someone less than 60 years of age.  Id.
67. TANF Sourcebook, supra note 26, at 19-2; Section B – Resource Limits.
68. E.g., FH#6827379Q, ulster County, December 4, 2014 (Recipient’s public assistance was discontinued because the value of 
the household’s sole vehicle was $14,575; the recipient claimed that the vehicle had a $24,000 loan outstanding, which would 
bring the equity value of the vehicle to thousands less than zero); FH#6635862J, Suffolk County, April 14, 2014 (Applicant was 
denied assistance for excess resources according to the value of her vehicle.  Applicant’s vehicle was appraised at $20,000, 
and she had a payoff amount of $34,009.81, making her car’s value to her less than zero.); FH#6655625Q, Franklin County, 
May 8, 2014 (Applicant was denied assistance for excess resources because her vehicle, valued at $9,200, less the lower 
exemption of $4,650, left her with resources above the $2,000 limit.  She had an outstanding balance of $21,558.95 on the 
car.).
69. TANF Sourcebook, supra note 26, at 19-2; Section B – Resource Limits: 1. Automobiles a.: “The fair market value of one 
automobile in excess of $4,650 or $9,300 may be applied to the $2,000 general resource limit.  The equity value of each 
additional vehicle is counted in the $2,000 limit.”
70. New York Soc. Servs. Law § 131-a(1) (“Provision . . . for all items of need, less any available income or resources which are 
not required to be disregarded by other provisions of this chapter, shall be made in accordance with this section.”).
71. FH#6847685Q, Niagara County, November 17, 2014.
72. Id.
73. The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 requires states to “set forth objective criteria 
for the delivery of benefits and the determination of eligibility and for fair and equitable treatment . . . .”  42 uSC § 602(a)(1)
(B)(iii) (emphasis added).
74. Americans with Disabilities Act, 42 u.S.C. § 12132.
75. 42 u.S.C. § 12131(2) (“The term “qualified individual with a disability” means an individual with a disability who … meets 
the essential eligibility requirements for the receipt of services or the participation in programs or activities provided by a 
public entity.”).
76. 42 u.S.C. § 12131(1)(B).
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https://otda.ny.gov/policy/directives/2012/LCM/12-LCM-11.pdf
http://urbanportal.org/issues/entry/how_does_public_transportation_affect_employment_opportunities/Robert_Puentes
http://urbanportal.org/issues/entry/how_does_public_transportation_affect_employment_opportunities/Robert_Puentes
http://www.brookings.edu/about/programs/metro/jobs-and-transit/metro-profiles
http://money.cnn.com/2008/04/24/autos/carless_in_america/
http://money.cnn.com/2008/04/24/autos/carless_in_america/
http://www.citylab.com/commute/2014/04/why-poor-still-need-cars/8769/
http://www.citylab.com/commute/2014/04/why-poor-still-need-cars/8769/
http://scorecard.assetsandopportunity.org/latest/measure/asset-limits-in-public-benefit-programs
http://scorecard.assetsandopportunity.org/latest/measure/asset-limits-in-public-benefit-programs
https://www.revisor.mn.gov/laws/?id=312&doctype=Chapter&year=2014&type=0
https://www.revisor.mn.gov/laws/?id=312&doctype=Chapter&year=2014&type=0
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77. 42 u.S.C. § 12132.
78. 28 CFR § 35.130 (b)(8) ( “. . . unless such criteria can be shown to be necessary for the provision of the service, program, or 
activity being offered.”).
79. 18 NYCRR § 387.9(b)(1)(i); 7 CFR § 273.8(c)(1).
80. 26 u.S.C. § 72(t)(1), (2)(A)(i).
81. 26 u.S.C. § 72(t)(2)(B), (D)-(F). 
82. Internal Revenue Service, www.irs.gov, IRA FAQs – Distributions, http://www.irs.gov/Retirement-Plans/Retirement-Plans-
FAQs-regarding-IRAs-Distributions-%28Withdrawals%29.
83. Id. 
84. FH#6117833Y, Nassau County, August 6, 2012.
85. Id.
86. Id.
87. E.g., FH#6257067K, New York City, June 12, 2013 (Applicant was denied public assistance because of the value of a 
$41,915.39 IRA; the applicant would otherwise have qualified.); FH#6210952H, Nassau County, December 6, 2012 (Applicant 
denied public assistance based on a checking account with $1,200 and an IRA of $6,191; were the IRA disregarded, the 
applicant would have qualified.); FH#6480154R, Dutchess County, November 7, 2013 (Applicant was denied public assistance 
based on $2,292.05 IRA; applicant would otherwise have qualified.); FH#5753308H, New York City, June 28, 2011 (Applicant, 
age 57, was denied public assistance because of an IRA in the amount of $17,748; applicant would otherwise have qualified.).
88. Letter from Antone Lupica to Assemblyman William Magee, January 28, 2015, on file with Empire Justice Center.
89. Started in 2014, these accounts can be maintained until they reach $15,000, or for 30 years at a lower balance, at which 
point they must be rolled over into a private-sector Roth IRA.  myRA.treasury.gov, my Retirement Account, About, https://
myra.treasury.gov/about/.
90. Nysaves.org, NY’s 529 College Savings Program, https://www.nysaves.org/content/taxbenefits.html.
91. Id.
92. See, e.g., Andrea Levere, This Little Piggy Went to College, Op-Ed, The New York Times, October 6, 2014, available at 
http://www.nytimes.com/2014/10/07/opinion/this-little-piggy-went-to-college.html?_r=1.
93. See tami luhby, College Graduation Rates: Income Really Matters, cnn.com, Money, November 28, 2011.
94. The Assembly Bill has 24 cosponsors, but as of April 12, 2015, the bill had not been reported out of the Social Services 
Committee. The companion Senate bill was reported out of the Senate Social Services Committee and committed to the 
Senate Finance Committee. 
95. Arizona, California, Kansas, Mississippi, Nevada, Texas, utah, and West Virginia currently exempt 529 plans.  State Data, 
supra note 57.
96. See, e.g., TANF Sourcebook, supra note 26.
97. As of April 12, 2015, both bills remained in the Social Services Committees of their respective chambers.
98. avid P. is a 50-year old veteran and father of three who lives in a suburb of Rochester.  Having served in the uS Army, he is 
partially disabled as a result of injuries he sustained in the line of duty.  David has sole custody of his three children, and has 
raised them in their family home since he
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http://www.irs.gov
http://www.irs.gov/Retirement-Plans/Retirement-Plans-FAQs-regarding-IRAs-Distributions-%28Withdrawals%29
http://www.irs.gov/Retirement-Plans/Retirement-Plans-FAQs-regarding-IRAs-Distributions-%28Withdrawals%29
https://myra.treasury.gov/about/
https://myra.treasury.gov/about/
https://www.nysaves.org/content/taxbenefits.html
http://www.nytimes.com/2014/10/07/opinion/this-little-piggy-went-to-college.html?_r=1
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