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Dear Public Information Officer:  

 

 Empire Justice Center writes to comment on the proposed regulations which appeared in 

the June 15, 2016 New York State Register regarding Child Care for Children Experiencing 

Homelessness.  Empire Justice Center is a non-profit civil legal aid organization with offices 

throughout New York State in Albany, Rochester, Westchester and on Long Island.  Our mission 

is to protect and strengthen the legal rights of people in New York State who are poor, disabled 

or disenfranchised through systems change advocacy, training and support to other advocates 

and organizations, and high quality direct civil legal representation.  We focus on a number of 

issues affecting low income individuals and families such as public benefits, including SNAP, 

cash assistance and child care issues.  We closely follow state law and policy regarding child 

care, because affordable quality child care is critical to the ability of low income working 

families to succeed and escape poverty.  

 

 The federal Child Care Development Block Grant of 2014 requires states to place a 

strong emphasis on serving homeless families and children.  Specifically, the federal law 

requires that after establishing initial eligibility, states must allow a grace period for homeless 

children to provide documentation, particularly with respect to immunizations; provide training 

to child care providers regarding services and supports for homeless children; and to conduct 

outreach to homeless families.  42 USC 9858c(c)(2)(I)(i)(l);(c)(2)(O)(i);(c)(3)(B)(i).   

 

 The prevalence of trauma among families experiencing homelessness is high, as is the 

prevalence of post-traumatic stress disorder (PTSD) and depression among mothers who are 

homeless, putting children experiencing homelessness at risk of developmental and mental health 

delays and disabilities.  The toxic stress of homelessness has been proven to impair brain 
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development, “altering brain size and structure, leading to impaired cognitive skills, memory, 

emotional self-regulation, behavioral problems, coping and social relationships, particularly 

portions of the brain dedicated to higher order skills.”  E. Bassuk, MD. C. DeCandia, PsyD, et, 

al., America’s Youngest Outcasts, A Report Card on Child Homelessness, American Institutes for 

Research, pp.81-82, 85 (2014), available at:  

http://www.air.org/sites/default/files/downloads/report/Americas-Youngest-Outcasts-Child-

Homelessness-Nov2014.pdf.  Minimizing toxic stress, by providing a safe and nurturing space, is 

one part of the critical response to the need to protect children experiencing homelessness. 

 

 The proposed regulations would make several positive changes to help children who are 

homeless access subsidized child care.  We strongly support the proposed regulations that would: 

 

 Waive parent fees for families who are homeless.  This will relieve financial stress on 

homeless families and will allow them to set aside earnings for rent and security deposits for 

a future stable living arrangement. 

 

 Provide an enhanced rate for licensed and registered child care providers that serve children 

who are homeless.  However, as set forth more fully below, this higher rate will be most 

effective if it is applied to payment for a full time slot.  If child care is provided piecemeal 

(i.e. just for the hours that a child’s parents are looking for an apartment or in a work 

activity), it will not only be disruptive for the child, but it will create a financial planning 

problem for the provider, whose staffing and program costs remain constant. 

 

Additionally, we commend OCFS for using the definition of homelessness from §725 of Subtitle 

VII-B of the McKinney-Vento Act, but as set forth below, would request that the definition be 

expressly stated rather than referenced. 

 

 In order to reduce barriers to child care access for children experiencing homelessness, 

we recommend the following changes to the proposed regulations: 

 

 First, we recommend amending the proposed regulations to require social services 

districts to make all children experiencing homelessness, regardless of the work status of 

their parents, eligible for child care subsidies to the extent local social services districts 

have funding available. 

 

 Second, we recommend amending the proposed regulations to require child care 

providers to give families of children experiencing homelessness and children in foster 

care a grace period of 90 days to comply with documentation requirements. 

 

 Finally, as stated above, we recommend that the definition of homelessness be clearly set 

forth rather than referenced. 

 

1) Recommendation for Categorical Eligibility for Children Experiencing 

Homelessness: 18 NYCRR §415.2(a)(2) and (a)(3) 

 

 The proposed regulations would require social services districts to provide child care to 

the extent they have funds available to children who are homeless only if child care is needed for 
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the child’s parent to seek housing and for the child’s parent to seek employment, to be engaged 

in work, or to attend educational or vocational activities.  While many families who are homeless 

are eligible for child care under current eligibility rules, and additional families who are 

homeless would be eligible under the new proposed regulations, the proposed regulations would 

leave some children who are homeless ineligible for child care.  The children left out must spend 

much of the day sitting in a shelter or other temporary living arrangement, or being dragged to 

stressful housing and social services appointments instead of spending time in a high-quality, 

safe, stimulating child care setting where they can learn and develop. 

 

 To promote stability and consistency for the child, we recommend that homeless children, at 

their parent’s option, be able to be enrolled in full day care, regardless of the number of hours 

a parent spends searching for an apartment or on a work activity.  

 

Categorical full-time eligibility for children experiencing homelessness provides strong support 

for the entire family, ensuring that young children are able to learn and thrive in a safe, 

developmentally appropriate environment, while their parents are engaged in the many tasks 

involved in stabilizing their lives and finding permanent housing.  When care is not tied to actual 

hours of work activity or apartment search, providers are able to rely on stable funding to 

provide appropriate programming and staffing.  Additionally, it will be administratively 

burdensome for shelter providers, local districts, parents and providers to be documenting every 

apartment search activity and work activity.  

 

 To support stability and consistency for both the child and the child care provider and its 

business and staffing, we recommend providing categorical full time eligibility for homeless 

children, rather than disjointed eligibility based on parental activity. 

 

2) Recommendation for Required Grace Period of 90 Days: 18 NYCRR 

§415.4(f)(7)(v)(w) 

 

 The federal Child Care and Development Block Grant requires states to establish a grace 

period to allow children experiencing homelessness and children in foster care to receive child 

care services while their families, including foster families, take any necessary action to comply 

with immunization and other health and safety requirements. 

 

 New York State’s federally-approved 2016-2018 child care plan states that it will require 

child care programs to allow for at least a 90 day grace period for families experiencing 

homelessness to provide the necessary documentation to show that immunization and other 

enrollment requirements have been met, so that placement in child care can be immediate.  

Furthermore, proposed federal Head Start regulations would require a grace period  of up to 90 

days for families experiencing homelessness. 

 

 However, the proposed state regulations do not require child care providers to give any 

grace period for children experiencing homelessness and children in foster care.  The regulations 

continue to state that licensed child care providers are prohibited from serving a child who is 

younger than school-aged unless they have received a medical statement signed by a health care 

provider.  While the regulations allow a child care provider to choose to serve a child 
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experiencing homelessness for up to 14 days without having immunization records, the 

regulations do not require a child care provider to give any grace period.  

 

 Furthermore, for a family who is homeless and has lost all records, 14 days is not a 

reasonable period of time for them to obtain immunization and other records.  Such a strict 

timeline would be a barrier to child care access among children experiencing homelessness.  

Ninety days is far more reasonable.  In addition, aligning the grace periods of Head Start and 

child care would be helpful to child care providers who have multiple funding sources, and to 

social services providers who are helping families experiencing homelessness navigate the child 

care enrollment process.  

 

 Finally, the proposed amendment applies only to legally-exempt child care providers.  

The proposed regulations do not make any changes with regard to licensed and registered child 

care providers.  For licensed and registered child care providers, sections 418-1.11(a) and 418-

2.11(a) prohibit child care providers from serving a child who is younger than school-aged 

unless they have received a medical statement signed by a health care provider.  There is no 

grace period mentioned.  Under these sections, child care providers are not required to allow 

children experiencing homelessness and children in foster care to attend child care for even a 

single day while documentation is obtained.  Thus, these sections do not comply with federal law 

and must be changed. 

 

Article VI of the United States Constitution (the Supremacy Clause) makes clear that federal 

law takes precedence over state law.  Regardless of what the New York State Public Health Law 

states, OCFS has a legal obligation to implement the federal CCDBG and require child care 

providers to allow children experiencing homelessness and children in foster care to attend child 

care while documentation is obtained. 

 

 We recommend amending the proposed regulations to apply to all child care providers, 

including licensed and regulated providers, so that families of children who are homeless and 

children in foster care have a grace period of 90 days to comply with documentation 

requirements regardless of the modality of care.   
 

 In addition, OCFS regulations should require that local social services districts appoint a 

liaison, just as school districts do, to assist in obtaining necessary immunizations or 

immunization or medical records. 8 NYCRR 102.2(x)(4). 

 

3) Recommendation regarding definition of Homelessness: 18 NYCRR Section 

415.2(a)(2). 

 

 We recommend that, rather than reference the definition from §725 of Subtitle VII-B of 

the McKinney Vento Act, the regulations expressly define the term “family experiencing 

homelessness” to conform with the McKinney-Vento definition of homeless children and youths 

so that the meaning is clear from the plain language of the regulations.  This would mean that a 

family experience homelessness would include individuals who lack a fixed, regular and 

adequate nighttime residence, and 
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i. children and youths who are sharing the housing of other persons due to loss of housing, 

economic hardship, or a similar reason; are living in motels, hotels, trailer parks, or 

camping grounds due to the lack of alternative adequate accommodations; are living in 

emergency or transitional shelters; or are abandoned in hospitals; 

ii. children and youths who have a primary nighttime residence that is a public or private 

place not designed for or ordinarily used as a regular sleeping accommodation for human 

beings; 

iii. children and youths who are living in cars, parks, public spaces, abandoned buildings, 

substandard housing, bus or train stations, or similar settings; and 

iv. migratory children (as such term is defined in section 1309 of the Elementary and 

Secondary Education Act of 1965) who qualify as homeless for the purposes of this 

subtitle because the children are living in circumstances described in clauses (i) through 

(iii). 

 

4) Recommendation regarding data collection  

 

Section 658K(a)(1)(B)(xi) of the federal CCDBG Act requires agencies to report whether 

children receiving CCDF assistance are children experiencing homelessness.  Furthermore, in 

order to determine a family’s eligibility and fee, local social services districts must determine 

which applicants are families experiencing homelessness.  Therefore, we suggest adding the 

following language to the state regulations: 

 

18 NYCRR § 415.4(a) 

(2) At the time of application for child care services, the social services district must 

administer to each applicant a housing questionnaire developed by the commissioner. 

 

18 NYCRR § 415.4(e) 

(5) The social services district is responsible for reporting to the office, in the form 

and manner and at the times required by the office, specific information regarding 

child care services, including, but not limited to, the number of children receiving 

each specific child care services, the costs of such services separated by the type of 

child care providers used, the number of children experiencing homelessness who are 

receiving child care, and any additional information required for the State to meet 

Federal reporting requirements. 

 

 

Thank you for considering our comments. 

 

Very truly yours,  

 

 

Susan C. Antos 

Senior Attorney 


