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New York’s Southern District Provides Relief 
to Battered Immigrants 

 
By Barbara Weiner 

“It is not the policy of the United 
States, nor of the State of New 
York, to leave destitute the battered 
immigrant wives and children of 
lawful U.S. residents just because 
their abusive husbands are no 
longer supporting them or providing 
a basis for obtaining aid.”  So say-
ing, Judge Rakoff of the United 
States District Court of the     
Southern District of New York 
granted preliminary relief to hun-
dreds, perhaps thousands, of bat-
tered immigrants who have sought 
assistance from the New York 
City’s Human Resources Admini-
stration (HRA).  See M.K.B. et al. v. 
Verna Eggleston, et al., 05 Civ. 
10446 (S.D.N.Y, August 29, 2006).1   
Named as defendants in the law-
suit are Verna Eggleston, as Com-
missioner of HRA; Robert Doar, as 
Commissioner of the Office of Tem-
porary and Disability Assistance 
(OTDA), and Antonia Novello, as 
Commissioner of the New York 
State Department of Health 
(NYSDOH). 
 
The M.K.B. plaintiff class consists 
primarily of immigrants who have 
been battered and abused by their 
U.S. citizen or lawful permanent 
resident spouses and who, in their 
attempt to flee their abusers and 
bring their children to safety, have 
repeatedly sought assistance from 
HRA (the City’s welfare agency.)  

Though legally eligible for benefits, 
plaintiffs were consistently turned 
away because of programming in-
adequacies in the City and State 
welfare computer systems that 
failed to recognize their particular 
immigrant eligibility status as well 
as denials by city workers who had 
been inadequately trained, poorly 
supervised and who worked from 
State and City policy issuances that 
were often misleading and some-
times completely inaccurate. 
 
Under federal law, immigrants who 
have been battered or subjected to 
extreme cruelty by spouses or par-
ents who are United States citizens 
or lawful permanent residents are 
eligible for federal and state bene-
fits even before they obtain lawful 
permanent resident status.  8 USC 
§ 1641(c).  To be eligible, the immi-
grant must show that either a self-
petition or a family-based petition 
for permanent residence has been 
filed with the United States Citizen-
ship and Immigration Services 
(USCIS) and that such petition or 
self-petition is pending or has been 
approved.   
 
These special eligibility provisions 
were contained in the 1996 Per-
sonal Responsibility and Work Op-
portunity Reconcil iation Act 
(PRWORA) in recognition of the 

(Continued on page 2) 
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fact that abusers routinely use their control over 
the immigration process to keep the victim de-
pendent.  Without economic support, the immi-
grant spouse or child is unable to escape his/her 
abuser.  Nevertheless, ten years later, eligibility 
determinations in New York City (and in most of 
New York State) are still marked by a lack of un-
derstanding of this particular immigration cate-
gory.  Added to this is the difficulty the cumber-
some State and local computer systems have in 
establishing welfare cases for immigrants with a 
qualified status based on abuse, since at the 
time the systems were developed, this particular 
eligibility category did not exist. 
 
The stories of plaintiffs and their often futile at-
tempts to secure assistance are tales of depriva-
tion and extreme frustration.  For example, Plain-
tiff W.J. provided proof to HRA that USCIS had 
made a prima facie determination of her eligibil-
ity for status based on the self-petition she had 
filed with the immigration agency, a clear indica-
tion of her eligibility for benefits.  Nevertheless, 
her request to be added to her child’s benefits 
case was denied.  After securing the assistance 
of counsel and obtaining a winning fair hearing 
decision, W.J. was finally added to her child’s 
benefit case, only to have her benefits termi-
nated a short time later “because she did not 
have a green card.”   
 
The plaintiffs alleged, and the Court agreed, that 
immigrant victims of domestic violence who pro-
vided evidence that a family petition filed on their 
behalf by their abusers was pending or approved 
had a particularly difficult time obtaining assis-
tance.  Although this too is a benefits qualifying 
category under federal law as long as the immi-
grant provides evidence of abuse to the benefits 
agency, the guidance provided to eligibility work-
ers by OTDA and HRA over the years since 
PRWORA was enacted, both in terms of the 
training given and policy documents issued, 
failed to adequately recognize this category of 
eligibility.   
 
In addition, one of the most pervasive obstacles 
to securing assistance faced by the plaintiffs was  

 
the requirement that an applicant for benefits 
produce a Social Security card, often even be-
fore even being permitted to apply and most 
definitely before receiving benefits.  This practice 
found support in many of the policy statements 
about the Social Security number requirement 
issued by both OTDA and HRA over the years.  
However, the Social Security Administration 
does not provide a Social Security number to 
immigrants who do not have work authorization 
and it often takes more than a year into the self-
petitioning process before an immigrant victim of 
domestic violence is granted the authorization to 
work.  It is precisely during this time, in the first 
months after the victim leaves the abusive 
household, that the need for assistance is most 
acute and it was precisely during this time that 
immigrant victims of domestic violence were rou-
tinely being turned away by the City welfare 
workers because they lacked a Social Security 
number. 
 
In light of the overwhelming evidence provided 
by Plaintiffs of pervasive and systemic problems 
in HRA’s provision of assistance to battered im-
migrants, the Court found that plaintiffs’ had a 
clear likelihood of success on the merits and 
were entitled to a preliminary injunction against 
the City.  The Court held that the denial of assis-
tance, including public assistance, Medicaid and 
food stamps, resulting from these systemic prob-
lems violated plaintiffs’ rights under the various 
state and federal statutes governing the admini-
stration of these programs and their rights to due 
process under the United States Constitution. 
The Court found that these were not isolated in-
cidents of employee mistakes but rather the di-
rect results of “the flawed design of the City’s 
computer system, the pervasive errors in the 
City’s training materials and policy directives and 
the widespread worker ignorance resulting form 
the inadequate training of the City employees.”2   
 
Turning to the State Defendants, although recog-
nizing the direct role that OTDA and DOH had in 
the creation of the problems at issue in the case, 
the Court found the State’s liability rested primar-

(Continued from page 1) 
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New Federal Medicaid Rules Require Verification 
of United States Citizenship 

By Barbara Weiner 

On July 12, 2006, the Department of Health and 
Human Services issued an Interim Final Rule in 
the Federal Register, implementing an amend-
ment made to the Medicaid statute by the Deficit 
Reduction Act of 2005 (DRA) that, for the first 
time, requires United States citizens applying for 
or renewing Medicaid coverage to provide 
“satisfactory documentary evidence of their citi-
zenship.”  See 71 Fed.Reg. 39214, et seq.  
Medicaid applicants or recipients whose eligibil-
ity for Medicaid is based on their receipt of Sup-
plemental Security Income (SSI) benefits and 
individuals eligible for Medicare are exempted 
from the requirement to provide documentation 
of citizenship or identity. 

 
The federal rules 
set up a compli-
cated hierarchy of 
U.S. citizenship 
related docu-
ments, consisting 
of four levels.  The 
most striking omis-
sion from the first 
or primary level of 
evidence sufficient 
to verify U.S. citi-

zenship is the one most commonly relied upon 
by New York State in the past, namely birth cer-
tificates.  According to the new federal rules, 
birth certificates are a secondary level of evi-
dence and require, as do all documents on the 
secondary, third or fourth level, satisfactory evi-
dence of identity in addition to evidence of citi-
zenship. 
 
The new federal rules provide that the only ac-
ceptable primary evidence of U.S. citizenship 
(i.e. where no other proof is needed) is:  
 

• a U.S. passport; 
• a Certificate of Naturalization, or 

• a Certificate of U.S. Citizenship. 
 
See 71 Fed.Reg. 39214, at 39226 - 39228.  The 
only citizens applying for Medicaid likely to have 
such primary evidence of citizenship are, ironi-
cally, only those who are foreign born.  Few low 
income, native born citizens are likely to have 
what is the only primary proof of citizenship 
available to them, namely, a U.S. passport.1  
Thus native born citizens, who invariably will be 
producing a citizenship document from the sec-
ond, third or fourth tier, will also have to provide 
evidence of identity. 
 
Acceptable evidence of identity which must ac-
company all second, third and fourth level docu-
ments, including birth certificates, is limited to: 
 

• a driver’s license (with photograph or 
physical identifying information); 

• school identification card with photo-
graph; 

• federal, state or locally issued ID card 
with the same information as is contained 
in driver’s licenses; 

• U.S. military card or draft record; 
• military dependent’s ID card; 
• Native American document with photo or 

personal identifying information; 
• Native American tribal document; or 
• U.S. Coast Guard Merchant Mariner card. 

 
The Medicaid agency has the option to do a 
cross match with other government data sys-
tems if the agency with which the match is made 
itself establishes and certifies the true identity of 
individuals.  (Some examples of such agencies 
are child support, corrections, motor vehicle or 
child protective agencies.) 
 
 

(Continued on page 4) 
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Impact on New York State 
 
New York is one of only a few states that already 
require documentation of citizenship status for 
Medicaid applicants.  A General Information Sys-
tem (GIS) message issued by Brian Wing, Dep-
uty Commissioner of the Office of Medicaid Man-
agement, on June 29, 2006 reassured New 
Yorkers that the changes in New York should be 
minimal since “documentation of satisfactory citi-
zenship or immigration status has long been a 
requirement for Medicaid eligibility in New York 
State.”  GIS 06 MA/015; for a link to the GIS, go 
to http: / /onl ineresources.wnylc.net/pb/
docs/06ma015.pdf. 
 
For those applicants or recipients of Medicaid 
who cannot provide primary documentation, the 
GIS instructs local districts that they “may and 
should” continue to accept birth certificates 2 and 
other documents listed in Administrative Direc-
tive  04 OMM/ADM-07.  This policy document, 
entitled “Citizenship and Alien Status Require-
ments for the Medicaid Program” was issued on 
October 26, 2004 by the Office of Medicaid Man-
agement of the NY State Department of Health 
(SDOH) under the settlement order in Aliessa v. 
Novello, 96 N,Y,2d 418 (2001).  It is available at  
http://onl ineresources.wnylc.net/pb/docs/
new04adm-7.pdf. 
 
OTDA states that New York’s procedures will not 
be substantially impacted by the new federal 
rules even though, unlike past practice, individu-
als presenting other than a document from the 
federal list of primary documents must provide 
additional proof of identity, such as a driver’s li-
cense or photo ID.  This includes all those pro-
viding a birth certificate as proof of U.S. citizen-
ship.  Furthermore, in compliance with the new 
federal rules, OTDA has directed local districts to 
accept only originals or certified copies of docu-
ments from the Medicaid applicant or recipient.  
With the importing of two of the potentially most 
onerous federal requirements - the submission 
of original documents and provision of photo ID’s 
- into the State’s eligibility verification proce-
dures, it is difficult to believe that the impact of 
these changes will not be substantial. 

 
Implementation of the New Rules 

 
Local districts have been instructed to follow the 
new federal rules beginning July 1, 2006.  How-
ever, they are not to deny Medicaid to applicants 
who cannot provide “satisfactory documentary 
evidence” of citizenship as long as the person is 
making a good faith effort to obtain the docu-
mentation.  Nevertheless, the State has not di-
rected the districts to provide assistance in the 
interim to applicants who are trying to obtain the 
necessary proof but who are experiencing long 
delays in getting the necessary documents 
through no fault of their own.  Current recipients 
do remain eligible for assistance “as long as 
they are undertaking a good faith effort” to pro-
vide citizenship documentation.  See GIS 06 
MA/015. 
 
OTDA has also directed the local districts to as-
sist applicants in getting the necessary docu-
ments if requested.  Actually, the federal rules 
require the states to assist those individuals 
who, due to incapacity of mind or body, would be 
unable to comply with the new rules.  Specifically 
mentioned are the homeless, amnesia victims, 
and those mentally or physically impaired who 
cannot provide this evidence and don’t have 
anyone to act for them.  See 71 Fed.Reg. 39214, 
at 39219.  
 
For Medicaid recipients who are re-certifying, the 
local districts are not to “re-document” citizen-
ship unless the case record lacks “satisfactory 
documentary evidence.”   
 
New Opportunities Provided to New Yorkers 

Under Federal Rules 
 
There are several documents listed by the fed-
eral rules, albeit only under the third or fourth 
levels of acceptable evidence, that have not pre-
viously been listed in New York’s rules and may 
be of some help to those who have had prob-
lems in the past documenting citizenship under 
the State’s existing rules.  Specifically, the fed-

(Continued from page 3) 
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eral rules include as evidence of citizenship  
“...life, health or other insurance records showing 
a U.S. place of birth that was created at least 5 
years before the date of the Medicaid applica-
tion.”  See 71 Fed.Reg. 39214, at 39224.  Of 
course, since these are not “primary” docu-
ments, the applicant must also submit evidence 
of identity.   
 
In addition, the Medicaid agency can accept, if 
nothing else is available, “institutional admission 
papers from a nursing facility, skilled care facility 
or other institution” created at least five years 
before the application for Medicaid and showing 
a U.S. place of birth. Id.  These also have not 
been included among the documents previously 
acceptable in New York to verify U.S. citizen-
ship.  In addition, the federal rules also allow for 
medical (clinic, doctor or hospital) records cre-
ated at least 5 years before the initial application 
date for Medicaid that show a U.S. place of birth 
if no other documentation is available.  Again, 
evidence of identity is also required. 
 

Use of Relative Affidavits as Verification 
of U.S. Citizenship 

 
Both New York rules and the 
new federal rules provide for the 
submission of affidavits as verifi-
cation of U.S. citizenship when 
nothing else is available.  The 
federal rules caution that affida-
vits are acceptable only in rare 
circumstances.  See 71 
Fed.Reg. 39214, at 39224. 

 
In New York a “notarized affidavit from a blood 
relative familiar with the circumstances of the 
birth, e.g. a parent, sibling or aunt or uncle” has 
been accepted if accompanied by a “letter of no 
record” (“proving” the non-existence of a birth 
certificate.  See Medicaid Reference Guide 
(MRG) p. 454.  However, the federal rules im-
pose more stringent requirements.  At least two 
affidavits must be submitted by individuals other 
than the applicant or recipient.  The affiants must 
have “personal knowledge of the event(s) estab-

lishing the applicant’s or recipient’s claim of citi-
zenship” and at least one of them cannot be a 
relative of the applicant or recipient.  In addition, 
under the federal rules the persons submitting 
affidavits on behalf of the Medicaid applicant 
must be able to provide proof of their own iden-
tity and citizenship.  The applicant (or guardian 
or representative) must also submit an affidavit 
explaining why evidence of citizenship does not 
exist or cannot be obtained.  See 71 Fed.Reg. 
39214, at 39224. 
 
 

Medicaid Coverage for Newborns and 
Children in Foster Care 

 
Reversing its policy, the federal Centers for 
Medicare and Medicaid Services (CMS) in the 
preamble to the new federal rules, state that citi-
zen children born to mothers eligible only for 
emergency Medicaid should not be deemed eli-
gible for Medicaid.  Specifically, a child “...born in 
the United States to an illegal alien mother, or 5-
year bar qualified alien mother...” must first have 
a Medicaid application filed on his or her behalf 
and meet the requirements for citizenship verifi-
cation in the federal regulations.  See 71 
Fed.Reg. 39214, at 39216. 
 
However, New York has confirmed that it, along 
with a handful of other states, will not change its 
policy and will continue to deem Medicaid eligi-
bility to all newborns whose mothers received 
prenatal and postpartum care under the prenatal 
care assistance program (PCAP), which contin-
ues to be available to pregnant women  regard-
less of citizenship status.  See GIS 06 MA/015. 
 
With respect to children in foster care, who are 
categorically eligible for Medicaid but have not 
been excluded in the federal rules from having to 
prove citizenship, the State has instructed local 
districts to consider them recipients.  Therefore 
Medicaid is to be authorized for foster care chil-
dren who are citizens pending documentation of 
citizenship. See GIS 06 MA/021. 
 
 

(Continued from page 4) 

(Continued on page 6) 
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Some Changes in the Federal Rules  
May Still be Forthcoming 

 
Though the new federal rules are currently in ef-
fect, they are interim rules.  Comments were ac-
cepted until August 11, 2006.  Many advocacy 
organizations have responded and the major re-
visions urged by these organizations include: 
 
• authorizing the provision of medical assis-

tance pending verification of citizenship upon 
the applicant or recipient’s declaration of citi-
zenship, with a reasonable opportunity pro-
vided for the submission of the required 
documentation; 

• the exemption of children eligible for federal 
foster care payments from the citizenship 
documentation requirements; 

• acceptance of the agency’s record of pay-
ment for the birth of an infant in a U.S. hospi-
tal as satisfactory evidence of citizenship and 
identity; 

• permitting an applicant who cannot present 
any of the documents required to provide 
what information they have and allowing the 
state Medicaid agency to certify that it is rea-
sonable, based on what has been provided, 
to conclude that the individual is a U.S. citi-
zen, and  

• eliminate the requirement that documents be 
originals or certified copies.  

 

 
Finally, it is important to remember that the fed-
eral rules only describe the documentation that 
must be in the Medicaid recipient’s file in order 
for New York to receive federal reimbursement.  
Nothing prevents New York from providing state 
funded Medicaid in situations where the individ-
ual simply cannot meet the new federal docu-
mentation requirements.  Indeed, New York’s 
constitutional obligation to provide aid to the 
needy, which includes the provision of medical 
assistance, may require the State to fill the gaps 
left by a federal government demonstrably hos-
tile to the needs of the poor and vulnerable 
members of our community.   
 

Endnotes 
 

1. It is estimated that only 34% of Americans over the 
age of 18 have passports.  The percentage among 
the poor elderly, disabled, or homeless native born 
citizens likely to have a passport is obviously con-
siderably less. 

2. The birth certificate must show birth in one of the 50 
States; the District of Columbia; Puerto Rico (if born 
on or after January 13, 1941); Guam; the Virgin Is-
lands of the U.S. (if born on or after January 17, 
1917), American Samoa, Swain’s Island or the 
Northern Mariana Islands (if born after November 4, 
1986).  Many of those born in Puerto Rico or the 
American possessions before the dates indicated 
will have been collectively naturalized.  See 71 
Fed.Reg. 39214, at 39226 [42 C.F.R. §436.407(b)
(1)]. 

(Continued from page 5) 
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An analysis of state data confirms what many 
advocates have long suspected – the odds are 
that fathers of children born out of wedlock in 
upstate rural areas are more likely to be sued by 
a local social services district to recover birthing 
expenses, also known as confinement costs,  
than their counterparts in urban areas, particu-
larly downstate.  
 
The aggressive pursuit of fathers to recover the 
mothers' "confinement" expenses has proven to 
be a harsh quid pro quo for the provision of 
Medicaid funded prenatal health care to low-
income pregnant women.  Particularly where 
the father's income is used to support the entire 
household, the retroactive imposition of liability 
for "confinement" expenses on the father can 
be extremely harmful to the family. 
 
"Confinement" expenses can be considerable, 
even if there are no costly pregnancy or birth re-
lated complications.  The current cost of medical 
care associated with an uncomplicated preg-

nancy and birth is typically between $3,000 and 
$5,000.  In intact households where the parents' 
income is low, imposing retroactive liability on 
the father for these expenses deprives the entire 
family of income that it desperately needs to 
stave off impoverishment. 
 
As Chart A illustrates, small counties lead the 
way in gross collections of what are anachronis-
tically known as “confinement costs.”  Chautau-
qua County has a population of only 137,645, 
just over half of one percent of the state’s entire 
population of 18 million, but brought 10% of all of 
the confinement cost cases in the entire state. 
Further, Chautauqua recovered over $1.6 million 
dollars in confinement costs last year - more 
than the only two large counties with significant 
confinement recoveries - Erie ($1.1 million in re-
coveries; population 941,293) and over one mil-
lion dollars more than only downstate county 
with significant recoveries - Suffolk ($344,662 in 
recoveries; population 1,468,037).   
 

(Continued on page 8) 

Rural Counties Lead the State in the Recovery of 
Birthing Expenses 

Preferring Medicaid Cost Recovery over Strengthening Families 
By Susan Antos 

Chart A 

County Population 
(2003) 

Cases Amount Recovered 

#1 Chautauqua 137,645 2576 $1,663,483 

#2 Erie 941,293 2660 $1,148,440 

#3 Niagara 218,150 1206 $530,198 

#4 Broome 199,360 981 $479,619 

#5 Oswego 123,495 1005 $460,535 

#6 St. Lawrence 111,655 1199 $454,865 

#7 Cattaraugus 83,354 617 $429,443 

#8 Suffolk 1,468,037 421 $344,662 

#9 Herkimer 63,704 600 $291,803 

#10 Allegany 50,562 440 $239,209 
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In contrast, as Chart B illustrates, the data 
shows that for the most part, larger counties – 
the five boroughs of New York City, Nassau, Ul-
ster and Westchester counties, representing 
over half of the population in New York State, do 
not pursue the recovery of confinement costs.  In 
these counties, low-income mothers can take  

 
advantage of prenatal care without worrying that 
the father of her child will get sued; and low in-
come Dads can use their money to support their 
children instead of paying back the county and 
federal governments for the cost of their chil-
dren’s birthing expenses.   
 

(Continued from page 7) 
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Chart B 
Counties with Little or No Confinement Cost Recovery—2005 

County Population 
(2003) 

Cases Amount Recovered 

#1 Nassau 1,339,463 0 0 

#2 New York City 8,085,742 0 0 

#3 Ulster 181,111 0 0 

#4 Westchester 940,302 0 0 

#5 Onondaga 460,517 2 $670 

#6 Albany 297,845 1 $971 

#7 Schenectady 147,289 2 $3,502 

#8 Greene 48,865 2 $5,632 

#9 Hamilton 5,278 19 $13,181 

#10 Columbia 63,405 35 $14,717 

 

The collection of confinement costs represents a 
battleground of conflicting public policy tensions 
- some local social services districts want to re-
cover Medicaid expenditures at any cost; other 
districts recognize that suing fathers, particularly 
young, low income uninsured fathers for the cost 
of Medicaid, discourages low income mothers 
from seeking prenatal care and alienates fathers 
at a time when their relationship with the mother 
of their child needs to be nurtured rather than 
blasted apart with litigation.  
 
It is hard to understand why counties devote 
such energy to the pursuit of confinement costs.  
Of the ten million dollars that social services dis-
tricts collected in confinement costs last year, $5 
million of that amount had to be turned over to 
the federal government, and $2.5 million had to 
be turned over to the state.1   

The History of Federally Funded Prenatal 
Medicaid Programs2 

 
In the mid 1980s, national political leaders be-
came increasingly concerned about the strong 
correlation between the lack of prenatal and 
birth-related health care for low-income women, 
the high incidence of low birth weight and other 
serious disabilities in children born to women 
who had little or no prenatal care, and the high 
cost to society of caring for these infants.  From 
the mid 1980s through 1990, Congress repeat-
edly amended the federal Medicaid Act to ex-
pand and simplify eligibility for prenatal and 
birth-related health care coverage for low-
income pregnant women.3  The "Poverty Level 
Pregnant Women" Program ["PLPW"], as this 
federal coverage is called, provides low-income 

(Continued on page 9) 
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women with access to prenatal and birth-related 
health care, with more liberal eligibility require-
ments than the conventional Medicaid pro-
gram.4  In New York State this program is called 
the Prenatal Care Assistance Program (PCAP). 
 
In 1990, to further expand participation, Con-
gress exempted Poverty Level Pregnant 
Women Program Medicaid recipients from hav-
ing to cooperate with the state to seek support 
from the father as a condition of eligibility.5  In 
so doing, Congress expressly observed that the 
application of these requirements to women 
seeking prenatal care "discourage[d] many of 
them from seeking benefits that would give 
them access to early prenatal care."  The sup-
port cooperation requirements, Congress noted, 
were a "potential barrier to prenatal care for the 
high-risk, low-income women that would most 
benefit from it.”6 
 
Despite this federal law, some social services 
districts sue the new father, after his child is 
born, to pay for the full cost of the prenatal and 
birth-related care that the mother received while 
she was a Medicaid recipient.  Under New 
York's retroactive recoupment policy, local dis-
tricts sue fathers even if they live with and fi-
nancially support the mother and child, even if 
the father later married the mother, and even if 
the father's own income would not have af-
fected the mother's eligibility for Medicaid at the 
time of the child's birth.7 
 
In 1993, advocates sued to bar New York and 
Allegany County Department of Social Services 
from suing the father of Jodi Perry's newborn 
son for $4,656.72 to repay the costs of the 
PCAP medical care provided to Ms. Perry.  The 
federal trial judge ruled that when Congress 
adopted the "support cooperation" exemption in 
1990, Congress intended that states could not 
seek retroactive reimbursement of the cost of 
prenatal medical care that the state had pro-
vided to the mother.8  In 1996, however, the 
Second Circuit Court of Appeals held that the 
federal "support cooperation" exemption did not 
act as a total ban on New York's recoupment  

 
proceedings; rather, it merely delayed New 
York from seeking reimbursement from the fa-
ther until 60 days after the infant's birth.9 
 
At the same time Perry was being litigated in 
federal court, advocates brought several ac-
tions in state court.  One action contended that 
it was a violation of constitutional equal protec-
tion to require an unwed father -  who was him-
self a Medicaid recipient - to reimburse the 
state for the PCAP medical care provided to the 
mother since a similarly situated father who was 
married to the mother when she applied for 
benefits could not be required to do so.  This 
effort was unsuccessful.10 

 
New York interprets the federal exemption to be 
merely a temporary delay in, rather than a pro-
hibition against, suing fathers to repay the state 
for the Medicaid expenses connected to the 
birth of their children. Local social services dis-
tricts do not sue the father to recoup pregnancy 
or birth-related expenses while the woman is 
still pregnant, or immediately after the child's 
birth.  However, as early as 60 days after the 
infant's birth, local districts are directed to sue 
the fathers to recover, retroactively, the Medi-
caid funds that paid for the pregnancy and birth 
related medical expenses.  Consequently, al-
though the pregnant woman is often under the 
impression that she will receive prenatal and 
birth related medical coverage without cost to 
her household, the state forces the father - and 
potentially his family - to repay New York for 
these expenses within weeks or months after 
the child's birth. 

 
New York's restrictive interpretation of the 
"support cooperation" exemption, and its retro-
active recoupment practices, operate in pre-
cisely the harmful, counterproductive manner 
that Congress identified, and tried to prevent, 
when it adopted the exemption.  PCAP workers 
throughout New York have found, predictably, 
that New York's recoupment policy does, in 
fact, prevent low-income pregnant women who 
informally learn of New York's recoupment pol-

(Continued from page 8) 
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icy from applying for Medicaid coverage to 
avoid the policy's harsh consequences to their 
families.  Further, the threat of litigation often 
works at cross purposes to agency efforts at 
encouraging involved and responsible father-
hood, by saddling low income fathers with over-
whelming debt which can result in garnisheed 
income, license suspension and frozen bank 
accounts. 
 

A History of Birthing Cost Recovery 
in New York State 

 
Under New York Family Court Act 514, known 
as the "confinement expenses" law, a father is 
liable to pay: 
 

the reasonable expenses of: the 
mother's confinement and recovery 
and such reasonable expenses in 
connection with pregnancy as the 
court in its discretion may deem 
proper. 

 
A father’s obligation to pay the mother's 
"confinement" expenses has been a component 
of New York's support statutes for decades.  At 
common law, the father of a child born out of 
wedlock had no liability to support the child or 
its mother, absent a state law.11  However, 
years before there was a state welfare system, 
New York State enacted statutes permitting the 
recovery of the costs of a woman’s pregnancy 
and confinement.  These laws permitted actions 
by a county's superintendent of the poor to ad-
judicate the filiation of the child, “and if the 
mother be in indigent circumstances, [he is] 
also to determine the sum to be paid by such 
putative father for the sustenance of such 
mother during her confinement and recovery 
therefrom.”12 
 
A major reason local districts rarely sued to re-
cover "confinement" expenses from unwed fa-
thers prior to 1990 was because of the federal 
rule that for Medicaid an adult is not financially 
responsible for the medical support of another 
adult to whom he or she is not legally married.13   

 
Consequently,  New York State case law held 
that in Medicaid cases, an unwed father's legal 
liability was limited to the cost of medical care 
provided to the child after the child's birth.  
Stated differently, the prevailing view was that 
despite New York State's "confinement ex-
penses" laws, federal Medicaid law did not per-
mit the state to recover the costs associated 
with the mother's prenatal and birth related care 
when they were paid for by Medicaid.14 
 
In 1990, the New York State Court of Appeals 
radically changed the prevailing rule.  In Matter 
of Steuben County v. Deats, the Court ruled 
that New York State was entitled to sue the fa-
ther of a child born out of wedlock to recover 
the Medicaid expenses that paid for the 
mother's pregnancy and birth related medical 
care, as well as for his child's medical care.15 
 
Ironically, the Deats decision was issued the 
same year that Congress eliminated the 
"support cooperation" requirement for pregnant 
women's Medicaid coverage.  Thus, at the 
same time that Congress was removing support 
related barriers to prenatal medical care for low-
income women; New York State was fortifying 
them. 

 
Other lawsuits that have attempted to mitigate 
the harsh implications of the Deats decision 
have been somewhat more successful.  The 
Deats Court confirmed that the father's liability 
for the "confinement" costs attributable to the 
newborn could be imposed only if the father 
had sufficient means to pay for the child’s medi-
cal care “when [the costs] were incurred.”16  
However, Deats left unanswered whether the 
father's liability for the "confinement" expenses 
that were attributable to the mother's medical 
care was absolute, based on an ability to pay 
when the costs were incurred, or based on an 
ability to pay at the time of the support hearing. 
 
The New York Court of Appeals partially an-
swered this question in 1995.  In Commissioner 
of Franklin County v. Bernard B., the court 

(Continued from page 9) 
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stated that New York's "confinement costs" stat-
ute “unambiguously" requires a court to focus 
on the "unwed father’s present ability to pay,” or 
“ability to pay at the time of the support hearing” 
in determining the father's liability for 
"confinement" costs attributable to the mother's 
medical care.17  This standard is a far different 
standard than that applied to determine the fa-
ther's liability for the cost of his child's medical 
care, which is based on “his ability to pay at the 
time the expenses were incurred.” 
 
Some courts have construed Bernard B. to 
mean that the father's liability for the mother’s 
birth expenses is absolute, although collection 
can be deferred until a later date if the father is 
unable to pay at the time of the hearing.  One 
appeals court, however, rejected this strict li-
ability standard.  In Matter of Le Page v. Chris-
tine L, the court found that where the disabled 
father received Supplemental Security Income 
benefits, and had no meaningful earning capac-
ity at the time of the support hearing; he was 
not liable for the confinement expenses associ-
ated with the mother's care.18 
 
In December of 2000, the Office of Temporary 
and Disability Assistance (OTDA) issued a letter 
to Local Social Services Commissioners, Direc-
tors of Support Collection Units and Medicaid 
directors regarding the RECOVERY of CON-
FINEMENT EXPENSES and PREGNANCY RE-
LATED EXPENSES.  The letter advises districts 
of several instances in which the recovery of 
pregnancy-related Medicaid costs should not be 
pursued: 
 

a) When the father is not married to the 
mother, his liability for the mother’s 
share of the confinement costs are es-
tablished at the time of the hearing:  if 
the unwed father was on Temporary As-
sistance or Medicaid, or had income and 
resources at or below the applicable 
Medicaid standards at the time of the 
child’s birth, the district should not pur-
sue the mother’s share of confinement 
costs. 

 

b) When the father is not married to the 
mother, his liability for the child’s share 
of the confinement costs is based on the 
father’s financial situation at the time of 
the child’s birth.  If the case of an unwed 
father or husband who is currently on 
Temporary Assistance or Medicaid, or 
who has income and resources at or be-
low the applicable Medicaid standards; 
or if the unwed father’s income and re-
sources were used in determining the 
mother’s eligibility during pregnancy, the 
social services district should not pursue 
confinement costs. 

 
Despite the good intentions of this letter, re-
spondents in confinement proceedings are not 
entitled to assigned counsel and rarely ask to 
have the district break down the bill into the 
mother’s share and the child’s share. Even if 
they were to ask some districts feel that they 
can continually return to court for the mother’s 
share of the expenses, holding the sword of Da-
mocles over the head of the respondent. Fur-
ther the protective standards in the OTDA letter 
are too low to be meaningful.  Some mothers  
may not have known to report the father’s in-
come and resources when applying for PCAP, 
even if considering his income would not have 
made her ineligible 
 
As a state, we allow individuals into subsidized 
health programs when their income is much 
higher than the public assistance or Medicaid 
eligibility level – PCAP eligibility is 200% of pov-
erty; Family Health Plus is at 150% of poverty 
for parents and 19-20 years olds living with their 
parents; Healthy New York is at 250% of pov-
erty for sole proprietors and workers whose em-
ployers do not offer coverage.  There is no rea-
son to recover confinement costs from a father 
who might otherwise qualify for any subsidized 
heath program. 
 
 
 

(Continued from page 10) 
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Footnotes 
 

1  Charts showing county by county collections for every 
county in the state are available on the Empire Justice web-
site at:  http://www.empirejustice.org/MasterFile/IssueAreas/
ChildSupport/BirthExpConfcostMed.htm. 
2 A more detailed background of this history can be found 
in WHAT ONE HAND GIVETH, THE OTHER HAND TA-
KETH AWAY:  How New York’s Pregnancy-Related Medi-
caid Recoupment Policy Hurts Low-Income Families by:  
Susan C. Antos, Esq. and Ellen M. Yacknin, Esq. which is 
available on the Empire Justice Center website at http://
w w w . e m p i r e j u s t i c e . o r g / N e w s P u b l i c a t i o n s /
ReportsPublications/2000/RecoupPA.htm.  Portions of this 
section have been taken from this report. 
 
3  The New York State Court of Appeals for the Second Cir-
cuit has described the chronology of Congress’ expansion of 
prenatal health care coverage in detail in Lewis v. Grinker, 
965 F.3d 1206, 1209-11, 1219 (2d Cir. 1992).. 
 
4  See 58 Fed. Reg. 4904, 4905 (column 1) (January 19, 
1993). 
 
5  See 42 U.S.C. §1396k(a)(1)(B); 42 C.F.R. §433.145(a)(2), 
433.147(a)(1); 58 Fed. Reg. 4904, 4907 (January 19, 1993). 
 
6  See H. Rep. No. 101-881, 101st Cong., 2d Sess. 106-07 
(1990), reprinted in 1990 U.S. Code Cong. & Admin. News 
2017, 2118-19. 
 
7  A man who is married to and living with his wife when she 
applies for Medicaid coverage will not be sued because his 
income and resources are automatically taken into consid-
eration in determining her financial eligibility for Medicaid.  
See 42 U.S.C. §1396a(a)(17)(D). 
 
8  See Perry v. Dowling, 888 F. Supp. 485 (W.D.N.Y. 1995). 
 
9  See Perry v. Dowling, 95 F.3d. 231 (2d Cir. 1996).  The 
Second Circuit observed that New York’s recoupment pro-

ceedings were authorized because Ms. Perry had agreed to 
cooperate with the state in support proceedings when she 
reapplied for Medicaid coverage for herself two months after 
her son’s birth.  The Court did not address whether New York 
could legally sue a father retroactively when a former PCAP 
recipient does not reapply for Medicaid coverage, and there 
fore does not subsequently agree to cooperate with the state 
in support proceedings.  See Perry v. Dowling, 95 F.3d at 
235-36. 
 
10  See Commissioner of Social Services of Franklin County 
on Behalf of Lisa U. v. Steven V., 87 N.Y.2d 61, 637 N.Y.S. 
2d 659 (1995). 
 
11  See Prager v. Manowitz, 243 A.D. 284, 276 N.Y.S. 875 
(1st Dept. 1935) 
 
12  Reel v. Hicks, 25 N.Y. 289 (1862), citing 1 R.S. sec. 13.  
In addition, former N.Y. Domestic Relations Law §127 pro-
vided that orders of filiation should include “the payment of 
the necessary expenses incurred by or for the mother in con-
nection with her confinement and recovery...and such ex-
penses in connection with the pregnancy of the mother as 
the court may deem proper.”  A subsequent enactment at 
N.Y. Domestic Relations Law §120 provided that the father is 
liable to pay the expenses of the mother’s confinement and 
recovery and is also liable to pay such expenses...in connec-
tion with her pregnancy as the court in its discretion may 
deem proper.) 
 
13  See 42 U.S.C §1396a(a)(17)(D); 42 C.F.R. §435.602. 
 
14  See Matter of Steuben County v. Deats, 147 A.D. 2d 943, 
537 N.Y.S. 2d 385 (4th Dept. 1989) 
15  76 N.Y. 2d 451. 560 N.Y. 2d 404 (1990). 
16  Deats, 76 N.Y. 2d at 458. 
17  87 N.Y. 2d 61, 68-69, 71, 637 N.Y.S. 2d 659 (1995). 
18  242 A.D. 2d 105 (3rd Dept. 1998).  See also Commis-
sioner of Social Services, County of Franklin, on Behalf of 
Theresa PP v. Ronald QQ, 86 N.Y. 2d 751, 631 N.Y.S. 2d 
597 (1995), affirming 209 A.D. 2d 905, 619 N.Y.S. 2d 364 
(3rd Dept. 1994). 
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The Federal Administration for Children and Families makes quite clear that federal law does not per-
mit the use of the tax offset program to recover birthing costs or to allow tax offset funds to be distrib-
uted for the purpose of reimbursing the state for such costs.  Federal law makes the tax off-set proc-
ess available only for arrears of child support.  42 U.S.C. 664 defines past due support and that defini-
tion does not include confinement costs.  OCSE At 98-24 makes clear that the local social services 
district can only reimburse itself through the federal tax offset system for “assistance paid to the fam-
ily.”  HHS has recently reiterated this position in a letter to the state of Idaho dated February 28, 2005.  
This letter is available on the Empire Justice website at:  http://www.empirejustice.org/MasterFile/
IssueAreas/ChildSupport/BirthExpConfCostMed.htm.  Confinement costs are not assistance paid to 
the family as defined in that action transmittal or in 45 C.F.R. 260.31.  Deats v. Steuben County, 76 
N.Y 2d 451 (1990), makes clear that liability for confinement costs springs from a third party obligation 
which is independent of the child support obligation. 

Advocacy Tip for Attorneys Representing Indigent Respondents 



Page 13  

New Department of Health Regulation Provides 
Meaningful Access for Limited English Proficient Patients 

By Michael Mule’ 

Hospitals are required to provide language as-
sistance to limited-English-proficient (LEP) pa-
tients under state law and Title VI of the 1964 
Civil Rights Act, which prohibits discrimination in 
access to services based on national origin.  
Last year, the New York State Department of 
Health (DOH) established higher standards for 
hospitals' communication with LEP individuals 
and patients who are hearing and vision im-
paired.  DOH proposed a regulation to replace 
10 NYCRR 405.7(a)(7), to make it clear that 
every LEP patient has a right to meaningful ac-
cess to a hospital's services.  The text of this 
new regulation became effective on September 
13, 2006.  
 
In the previous version of the regulation, hospi-
tals were to “manage a resource of skilled inter-
preters,” and to translate forms and instructions 
for patients receiving treatment.  The new regu-
lation requires hospitals to develop a specific 
Language Assistance program to “ensure mean-
ingful access to the hospital’s services and rea-
sonable accommodation for all patients who re-
quire language assistance.”  This new mandate 
is to be accomplished with a Language Assis-
tance Coordinator, which will oversee language 
assistance and is required to make progress re-
ports to hospital administration.  
 
Some provisions of the former regulation remain 
in the new version.  In both, hospitals must as-
sure forms and instructions are available for non-
English speaking groups that total more than 
one percent of the population in the hospital ser-
vice area.  Both also require “English proficiency 
interpreters” to be available for inpatient and out-
patient settings within 20 minutes, and to pa-
tients in the emergency service within 10 min-
utes of a request by at patient or their family.  
They also give rural hospitals alternatives to 
these requirements if they take reasonable steps 
towards compliance and developed an effective 
interim plan.  

The new regulation gives a detailed program-
matic blueprint for hospitals.  Along with a Lan-
guage Assistance Coordinator, hospitals must 
have policies and procedures in place to identify 
a patient’s need for language assistance ser-
vices.  All levels of the hospital staff must receive 
training on providing culturally and linguistically 
competent service and understand how to ac-
cess the hospital’s language assistance system 
for patients that require such services.  
 
Hospitals are also required to manage a re-
source of skilled language interpreters.  In every 
hospital, there must be proper signage for the 
free language assistance services in all public 
locations.  Patient medical records must include 
their language of preference and note if the pa-
tient had refused or accepted language assis-
tance services in the past.  Hospitals must also 
develop materials for all patients and potential 
patients describing the process to receive lan-
guage assistance services.  
 
In the previous regulation hospitals were only 
required to assess and identify LEP groups com-
prising more than one percent of the total hospi-
tal service area population.  In the new regula-
tion, however, based on this assessment of 
need, each hospital is required to identify par-
ticular language groups and translate significant 
hospital forms and instructions into those identi-
fied languages.  
 
Lastly, the new regulation describes who can act 
as an interpreter.  Family members, friends, or 
non-hospital personnel may not act as interpret-
ers except when the patient agrees or the of-
fered hospital interpreter services are refused. 
Children under 16 years-old can act as interpret-
ers only in emergency circumstances.  This 
regulation provides greater access to hospitals 
for New York’s LEP population. See http://
tinyurl.com/ov2I9. 
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Regulatory Roundup 
By  Susan C. Antos 

Regulatory Round Up reports on rule making of interest to public benefits specialists.  The rulemaking 
described below appeared in the New York State Register from July 26, 2006 to September 20, 2006.   
All references are to 18 NYCRR, unless otherwise indicated.  If you are interested in reading the text of a 
proposed rule or the summaries of public comment and the response regarding an adopted rule, please 
contact Connie Wiggins (cwiggins@empirejustice.org).  Any comments submitted by Empire Justice Cen-
ter on proposed regulations, are available at www.empirejustice.org.  From the “Issue Areas” bar, click on 
the “Public Benefits” section, go to “Cash Assistance” and then “Comments on Regulations.” 

Notice of Proposed Rule Making 

Date  
of  

Filing 

Last Day  
to 

Comment 

Regulations  
Affected Summary 

9/13/06 10/27/06 426.10 
421.4 
421.6 
421.17 
423.2 
426.4 

Permancy, Safety, and Well Being of Children in 
Foster Care:  These regulations, the full text of 
which is posted on www.ocfs.state.ny.us, implement 
Chapter 3 of the Laws of 2005, which dramatically 
change the proceedings governing children in foster 
care, particularly procedures under Article 10 of the 
Family Court Act, the termination of parental rights 
and adoption. 

9/13/06 10/27/06 352.8(b)(4) Congregate Care Level 3 Enhanced Residential 
Care:  This regulation authorizes an allowance for 
temporary assistance recipients living in congregate 
care level 3 facilities, based on the rates provided to 
SSI recipients.  This regulation was necessary be-
cause level 2 adult homes and enriched housing pro-
grams have been classified to level 3 facilities. 
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Date  
of  

Filing 
Rule Expires On Regulations  

Affected Summary 

7/11/06 8/30/06 415.9 Reimbursement Rates for Legally Exempt and 
Informal Child Care Providers:  Last year the Of-
fice of Children and Family Services (OCFS) 
adopted sweeping regulations governing the over-
sight of legally exempt child care providers.  See 
2/2/06 comments by Empire Justice Center at:  
http://www.empirejustice.org/OurWrk/Legislation/
C h i l d C a r e / S t a t e / T e s t i m o n y / 2 0 0 6 /
childcarecommentsFeb06.htm. 
 
These regulations require a two-tier reimbursement 
level for these providers, with a higher rate available 
only to those providers who receive 10 hours of 
training per year. 
 
This rule was promulgated to delay the effective date 
of this portion of the regulation until August 31, 2006.  
Curiously, OCFS did this by repealing the rate por-
tion on an emergency basis.  Legal query:  When a 
rule is repealed on an emergency basis, does it 
automatically spring back to life without being       
repromulgated? 

8/14/06 11/11/06 360-2.3(c)(3) Self Attestation of Resources for Medicaid       
Applicants and Recipients:  This emergency rule, 
which has been previously promulgated on an emer-
gency basis but not as a proposed rule, permits 
Medicaid applicants to verify their resources by at-
testation, unless they are seeking long-term care 
coverage.  Documentation of all potentially available 
resources must be documented when persons are 
applying for long-term care, which is also defined in 
this regulation. 
 

8/16/06 11/13/06 11 NYCRR 
362-2.5 
362-2.7 
362-3.2 
362-4.1 
362-4.2 
362-4.3 
362-5.1 
362-5.2 
362-5.3 
362-5.5 
 

Healthy New York:  These emergency regulations 
have been repeatedly filed on an emergency basis 
for over a year, and make a number of changes to 
the Healthy New York program, including deleting 
co-payments for well child visits, allowing a lower 
cost plan option which does not include prescription 
drugs, defining de minimus contributions for pur-
poses of determining whether small employers qual-
ify to participate, exempting child support received 
as income, and deleting the requirement that sup-
porting documents be required upon recertification.  
To date, no proposed rule has been filed. 
 

Emergency Rule Making 
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Notice of Adoption 

Date  
of  

Filing 

Effective 
Date 

Regulations  
Affected Summary 

8/14/06 8/30/06 360-7.5(a) Reimbursement of Paid Medical Expenses:  This 
regulation implements the orders in Greenstein v. Bane 
and Seittelman v. Sabol.  The regulation directs that 
reimbursement of medical expenditures paid by the 
recipient or his/her representative due to an erroneous 
determination of eligibility must not be limited to the 
Medicaid rate or fee.  Further, reimbursement may not 
be limited to providers enrolled in the Medicaid Pro-
gram during the period commencing on the first day of 
the third month prior to the month of application and 
ending upon the date of application for Medicaid. 
 
 

8/28/06 9/13/06 10 NYCRR 
405.7; 751.9 

Language Assistance and Patient Rights:  This 
regulation requires hospitals to develop a Language 
Assistance Program to ensure meaningful access to 
hospital services and reasonable accommodation for 
all patients which require language assistance.  The 
regulations require hospitals to designate a Language 
Assistance Coordinator, document language prefer-
ence in patient records and limit the use of family inter-
preters. 

Legal Services Journal October 2006 
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Update on Domestic Violence Survivors and 
Homestead Exemptions 

Recent Social Security Administration Policy Revisions 
By Amy Schwartz and Kate Callery 

In response to advocacy by Empire Justice Cen-
ter on behalf of domestic violence survivors who 
were facing complicated bureaucratic hurdles 
when they were forced to flee their homes to es-
cape abuse, the Social Security Administration 
(SSA) recently revised several sections of its 
policy directives (Program Operating Manual or 
POMS).  
 
In 2005, SSA issued an Administrative Message 
(AM) reminding claims representatives to use 
particular care and sensitivity when requesting 
evidence from individuals who are fleeing from a 
domestic abuse situation.  (For a detailed analy-
sis of this AM, see the August 2006 Legal Ser-
vices Journal article, SSA Issues Administrative 
Message Addressing Homesteads Owned by 
Victims of Domestic Violence Who Have Fled 
Their Abusers by Kate Callery, Louise Tarantino 
and Amy Schwartz available at: http://
w w w . e m p i r e j u s t i c e . o r g / I s s u e A r e a /
DomesticViolence/WomenDisabilities/2006/
DVHomesteads.htm).  AM-0521 is available in 
the Online Resource Center in the DAP Num-
bers database as DAP #419.   
 
In its response to these issues, the SSA prom-
ised to make changes both to its policies, as well 
as its regulations.  Although the regulations have 
not yet been released, the revised POMS sec-
tions were issued in March 2006, and provide 
numerous important protections for domestic vio-
lence survivors who co-own homes with their 
batterers and are unable or afraid to obtain the 
required statements or documents of ownership 
for SSI (Supplemental Security Income) eligibility 
determinations.  These provisions should help 
ensure that in many situations, domestic vio-
lence survivors will be able to apply for and ob-
tain SSI benefits if they are disabled and other-
wise eligible - even if they are technically owners 
of a home in which they are not residing.  The 
additions to these include:   
 

Sections SI 00601.100 (Information/
Evidence-General):  Notes that domestic 
violence survivors may require additional as-
sistance in obtaining information or evidence 
due to the specific circumstances of their 
situations, especially where the individual 
fled her abuser but maintains income or re-
sources together with the abuser.   Suggests 
the caseworker refer to RM 00205.058C.1 for 
additional information in cases where a new 
Social Security Number has been assigned 
to a fleeing spouse.  

 
SI 01110.510 (Sole vs. Shared Ownership):  
In an illustrative example, the policy advises 
SSI caseworkers how to proceed in in-
stances where a domestic violence survivor 
is in shelter and her abuser refuses to grant 
permission to sell the marital residence in 
order to qualify her for SSI.  The example 
notes that the residence should be excluded 
from resource counting.  

 
SI 01130.100 (The Home):  This POMS sec-
tion discusses domestic violence dynamics 
as they relate to intent to return to the home.  
It notes that statements that may seem “self-
contradictory” may actually be based upon 
“fear or other emotional trauma,” and in-
structs caseworkers to fully investigate these 
issues.  Again reminds caseworkers that 
where domestic violence is present, the 
home should be excluded as a resource. 
Where the survivor expressly states that she 
no longer has any intention of returning to the 
home, the home becomes a countable re-
source as of the first moment of the subse-
quent month if no other exclusions apply. 

 
Further, where the abuser is the representa-
tive payee, the policy directs the caseworker 
not to attempt to obtain the “intent” state-
ments from the abuser-payee.  Rather, Sec-

(Continued on page 18) 
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tion D.3 recommends that the caseworker 
initiate development of a new successor 
payee, and obtain the “intent” statement from 
the successor payor and/or a person highly 
familiar with the circumstances and the survi-
vor’s intentions.  If the individual's statement 
of intent is self-contradictory, the policy rec-
ommends the caseworker contact someone 
who knows the situation, such as a physi-
cian, domestic violence shelter worker, family 
member, or close friend or relative, to help 
clarify the survivor’s position.   

 
SI 01130.130 (Real Property Whose Sale 
Would Cause Undue Hardship, Due to 
Loss of Housing, to a Co-Owner): Notes 
that in cases involving domestic violence, 
SSA will accept a Report of Contact (SSA-
5002), in lieu of a signed statement, docu-
menting the co-owner’s allegation of undue 
hardship if the co-owner is uncooperative or 
unresponsive to the request for a signed 
statement.  The POMS section also outlines 
procedures that should be followed where 
the co-owner continues to be uncooperative 
or unresponsive to requests for evidence of 
undue hardship.   

 

 
 
SSA also promised to seek regulatory changes 
clearly providing for the “exclusion of a jointly-
owned home for an individual who is fleeing a 
domestic violence environment.”   
 
If you have any questions regarding these new 
policies or regarding eligibility of domestic vio-
lence survivors with disabilities who own a 
home, please contact DAP State Support Coor-
dinators Kate Callery and Louise Tarantino at 
kcallery@empirejustice.org and ltaran-
tino@empirejustice.org.  And…please keep us 
informed of how this is working – or not working 
– for domestic violence survivors in your commu-

(Continued from page 17) 
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Domestic Violence Legal Program  
Expands and Enhances Services 

By Amy Schwartz 

Thanks to funding received from the New York 
State Senate, the Empire Justice Center is 
pleased to announce the expansion and en-
hancement of legal technical assistance and 
training to the civil legal services community and 
other domestic violence-related service provid-
ers outside of New York City.   
 
Beginning in October 2006, the Domestic Vio-
lence Legal Program will: 
 

 0ffer increased opportunities for train-
ing and networking at regional and 
statewide Domestic Violence Task 
Force meetings 

 
 Provide bi-monthly Domestic Violence 

Case Law Updates to Task Force 
members and enhance the existing 
domestic violence-related case law 
database housed on the Online Re-
source Center 

 
 Enhance and update the domestic 

violence section of the Empire Justice 
Center’s website   

 
 Be available to respond to a greater 

number of requests for legal research, 
consultation, information, and refer-
rals from legal services attorneys and 
domestic violence advocates    

 
For more information about this program or to 
make a request for legal technical assistance 
(civil legal services or domestic violence service 
providers only please), please contact Amy 
Schwartz at aschwartz@empirejustice.org or at 
585-295-5726.  



Page 20 Legal Services Journal October 2006 

New Law Provides Assigned Counsel in Certain 
Supreme Court Proceedings 

By Amy Schwartz 

Under Family Court Act 
§262, certain litigants are 
entitled to assigned counsel 
in a myriad of Family Court 
proceedings including, but 
not limited to, family of-
fense, custody and visita-
tion, paternity establish-
ment, child welfare, and 
contempt matters.1  In 
granting such due process 
protections over 30 years 

ago, the Legislature explicitly recognized the 
enormity of family law-related proceedings and 
their impact on children and their parents by stat-
ing:     
 

Persons involved in certain Family 
Court proceedings may face the in-
fringements of fundamental interests 
and rights, including the loss of a 
child’s society and the possibility of 
criminal charges, and therefore have a 
constitutional right to counsel in such 
proceedings.  Counsel is often indis-
pensable to a practical realization of 
due process of law and may be helpful 
to the court in making reasoned deter-
minations of fact and proper orders of 
disposition.2 

 
Although Supreme Court presides over proceed-
ings involving identical custody and order of pro-
tection issues in marital dissolution or post-
divorce judgment cases, no similar right to coun-
sel in these family law matters existed.  Addition-
ally, where a litigant’s case was transferred from 
the Family Court to the Supreme Court, the right 
to appointed counsel did not similarly transfer.  
As a result of this inconsistency, many of New 
York’s most vulnerable residents, often domestic 
violence survivors, were regularly denied access 
to justice and relief in the courts.   
 
Without access to assigned counsel in these Su-

preme Court cases, New Yorkers with limited or 
no financial resources often had few places to 
turn to find representation that was free or af-
fordable, as well as competent.  For many poor 
and working poor individuals, obtaining sufficient 
funds to cover the retainer fees required by pri-
vate counsel was an unreachable goal.  Be-
cause of large demand and limited resources in 
many communities, access to civil legal services 
was not always an option.  As a result, indigent 
litigants facing family law matters in Supreme 
Court were forced to borrow money from family 
or friends, incur sizable debt, drop their cases, or 
proceed pro se.  In cases where the opposing 
party was represented by counsel, unrepre-
sented litigants faced obvious disadvantage in 
cases sure to have profound effect on both their 
familial and financial stability.        
 
This injustice played out most egregiously in do-
mestic violence cases where abusers often con-
trol the family finances and can afford to retain 
private counsel.  Countless domestic violence 
survivors have reported that their abusers rou-
tinely and strategically exploited this advantage 
by having a contested Family Court custody and/
or family offense case transferred to the Su-
preme Court and consolidated with a divorce ac-
tion, intentionally to deprive her of access to ap-
pointed counsel.  Once the survivor was in the 
Supreme Court without an attorney to safeguard 
her best interests, she was subjected to manipu-
lation and intimidation and pressured or fright-
ened into dropping the action or settling it with 
terms detrimental to herself and her children.  
Exploiting this gap in the right to representation, 
batterers in New York were able to misuse the 
same courts that domestic violence survivors 
turned to for protection and justice as tools of 
abuse and weapons of retaliation.        
 
Courts around the state have struggled to recon-
cile the pivotal 1975 Court of Appeals ruling In 
the Matter of Rhonda Smiley3 (where the highest 

(Continued on page 21) 
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court in New York State held that litigants in Su-
preme court matrimonial actions do not have a 
constitutional right to counsel or to assigned 
counsel in divorce cases) against the rights af-
forded to these same litigants in the Family 
Court.  Absent specific legislation, courts across 
the state have come to different conclusions re-
garding this issue.4  A 1999 case5 and a compel-
ling 2002 law review article written by Robert 
Elardo at Buffalo’s Erie County Bar Volunteer 
Law Project6 argued that the failure to appoint 
counsel in contested custody proceedings in the 
Supreme Court amounted to an unconstitutional 
denial of equal protection to litigants.  Recogniz-
ing this inequity, some courts assigned counsel 
in these proceedings, while others found no such 
right existed under the law.7  As a result of this 
lack of uniformity of opinion, some indigent liti-
gants in certain areas of the state enjoyed the 
benefit of assigned counsel while others had 
their requests routinely denied.     
 
Commenting on this inequity in their February 
2006 Report to the Chief Judge of the State of 
New York, the Matrimonial Commission stated, 
“the Commission notes that there appears to be 
no justifiable rationale for depriving litigants in 
the Supreme Court of the right to counsel en-
joyed by those appearing in Family Court” and 
specifically recommended that where Family 
Court custody cases are removed to the Su-
preme, counsel shall continue to be provided.8  
 
Responding to this increasingly loud public out-
cry, Assembly Judiciary Chair Helene Weinstein 
and Senate Deputy Majority Leader Dean Skelos 
introduced new remedial legislation providing 
help to many litigants.  We are pleased to report 
that the Legislature passed and the Governor 
signed this important legislation into law this 
summer.  Effective August 2006, the new law 
added sub-section 8 to Judiciary Law §35 which 
states:  
 

Whenever Supreme Court shall 
exercise jurisdiction over a matter 
which the Family Court might have 
exercised jurisdiction had such ac-

tion or proceeding been com-
menced in family court or referred 
thereto pursuant to law, and under 
circumstances whereby, if such 
proceedings were pending in Fam-
ily Court, such court would be re-
quired by §262 of the Family Court 
act to appoint counsel, Supreme 
Court shall also appoint counsel 
and such counsel shall be com-
pensated in accordance with the 
provisions of this section.  

 
Under this new law, indigent litigants, given the 
right to counsel pursuant to Family Court Act 
§262, who commence a proceeding in Supreme 
Court or who have a case transferred from the 
Family Court to the Supreme will now enjoy the 
same right to counsel in the Supreme Court.  
While the justification for this bill indicates that 
this bill is intended to remedy inequities related 
to custody issues, this law has the ability to pro-
vide Supreme Court litigants with a potentially 
broader array of concerns with assigned counsel 
in matters including but not limited to contested 
custody and visitation issues, post-dissolution 
custody and visitation matters, family offense 
issues, violation and contempt proceedings.   
 
Although this new law will surely offer key sup-
ports to many litigants, it is not without its imple-
mentation challenges.  Primarily, the law does 
not specifically provide for assigned representa-
tion in other key matters incident to the dissolu-
tion, such as grounds, equitable distribution, 
child support, or maintenance.  Therefore, liti-
gants and their assigned attorneys in dissolution 
cases may be in the awkward position of having 
the benefit of counsel for only the selected por-
tions of their cases, such as contested custody 
or the family offense.  Obviously, this will make 
court appearances and negotiations challenging 
for all involved.  Speculatively, some courts may 
be inclined to view their new mandate broadly 
and allow the assigned counsel to provide more 
holistic representation in order to allow these 
cases to proceed more expeditiously through the 
court system.  Additionally, most Supreme 

(Continued from page 20) 
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Courts do not have a system in place to assign 
counsel for adult litigants.  As a result of this 
mandate, courts across the state will likely be 
scrambling to create an assignment and referral 
system.  Alternatively, has been talk that some 
courts, rather than hear these cross-jurisdictional 
matters and assign counsel, may instead require 
they be litigated in the Family Court.  We encour-
age local legal services programs to work with 
their local Supreme Courts and monitor imple-
mentation challenges in their own community.           
 
Regardless of the implementation concerns, in 
recognizing and remedying this glaring inequity, 
this new law begins the process of providing in-
digent litigants   with a more even playing field.  
 
 
 
 
 

Footnotes 
 

1  See FCA §262 for a fully enumerated list of all parties 
entitled to assigned counsel in Family Court Proceed-
ings. 
 
2  Family Court Act §261 
 
3  36 N.Y.2d 433 (1975) 
 
4  See generally, 22 NYCRR §678.11 (Second Depart-
ment Rules of Practice allowing courts in the 2nd and 
11th Judicial Districts to appoint counsel to indigent 
adults in Supreme Court proceedings pursuant to FCA 
§262 and those appointments shall be made from the 
Law Guardian Panels).  See also Borkowski v. 
Borkowski, 90 Misc. 2d 957 (Sup. Ct. Steuben Co. 
1997).  Among other relief in the divorce case, husband 
requested assigned counsel as to the issue of custody 
only.  Using FCA §262(a) the trial court determined that 
the husband had a right to assigned counsel for the cus-
tody proceeding only.  In this case, the court stated, 
“Clearly, the Supreme Court may exercise every power 
of Family Court.”  See also Petkovsek v. Snyder, 251 
AD2d 1088 (4th Dept. 1998).  But see McGee v. 
McGee, 180 Misc. 2d 575 (Sup. Ct. Nassau Co. 1999). 
 
5  In McGee, the trial court held that while the Family 
Court Act does allow the appointment of counsel in cus-
tody proceedings, this right does not apply in similar 

custody proceedings before the Supreme Court.  Wife’s 
counsel argued that because of the concurrent jurisdic-
tion between Supreme and Family Courts in custody 
matters, a law providing the right to appointed counsel 
for custody litigants in Family Court only was unconstitu-
tional and violated the equal protection rights of indigent 
custody litigants in Supreme Court.  The Supreme Court 
dismissed this argument, but noted that the question of 
assigning counsel and having such counsel compen-
sated by public moneys was a decision best left to the 
Legislature. 
 
6  Robert M. Elardo, Equal Protection Denied in New 
York to Some Family Law Litigants in Supreme Court:  
An Assigned Dilemma for the Courts, 29 Fordham Ur-
ban L.J. 1125 (2002). 
 
7  See Endnote 4 
 
8  Matrimonial Commission, Report to the Chief Jude of 
the State of New York (Feb 2006) at pp 57-58. 
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In August, I was fortunate to meet with Rev. Alice 
Kyei-Anti from Ghana.  I was introduced to Alice by 
a colleague, Lois Wilson, co-chair of the Commit-
tee on Ghana, Westminister Presbyterian Church 
in Albany.  Lois assists West African immigrant 
women who are survivors of domestic violence in 
the Capital Region community.  Lois’ special guest 
from Ghana had just completed five years as the 
first woman to serve as a Presbyterian Chairper-
son in the Presbyterian Church of Ghana.  Alice 
led 86 congregations with over 15,000 members.  
Alice’s career has centered around issues affecting 
the dignity of women and children of Ghana.  She 
has worked as a social worker, as a hospital Chap-
lin, trained to be a mid-wife, and served for 10 
years as Director of the Women’s Program for the 
Presbyterian Church of Ghana.  I met with both 
Alice and Lois to talk about the Domestic Violence 
Bill that has stirred much debate in Ghana, and the 
social implications of this bill for women of the re-
gion.   
 
Ghana, situated on the west coast of Africa, is one 
of the least developed countries in the world.  
Ghana is home to over 21 million people, with well 
over 50% being women.  According to Mr. Adolf 
Awuku, Coordinator of Domestic Violence Coali-
tion, one out of every three women in Ghana has 
suffered some form of domestic violence with 90% 
of the perpetrators being men.  (General News, 
11/02/05 from www.ghanaweb.com)  He also indi-
cated that, like everywhere else, perpetrators of 
domestic violence included both the educated and 
uneducated and the victims were also from both  
categories.  Domestic violence constitutes major 
human rights abuse in Ghana, however, it does not 
receive enough attention because it is treated as a 
private matter.  The title “domestic violence” de-
notes violence at a domestic level, which is often 
brushed aside as a private and non-serious family 
matter.  It sounds very much like the early debates 
in this country when we first got serious about con-
fronting domestic violence as a societal - and crimi-
nal issue. 
  
Alice talked to me about some barriers that women 
victims of domestic violence face in Ghana.  There 
are 10 regions, according to Alice, that follow 

Tribal Law, and each region has their own culture 
and law.  Therefore, attempting to produce and 
implement a region-wide domestic violence law 
can be extremely difficult.  It is traditional to keep 
women in silence within these tribal communities, 
and when situations do arise in the home, chiefs 
and the elders are often given power to solve the 
family conflicts.  This in turn further privatizes do-
mestic violence and keeps it hidden, away from 
local authorities such as courts and police.  There 
exists a stigma to bring men to court because of 
the private ideology of domestic violence, and be-
cause of the notion of “man as the breadwinner.”  
In fact, when men are confronted with violence 
against their wives, they are merely made to apolo-
gize and compensate the victim instead of being 
punished or rehabilitated for their actions.  Alice 
gave me an example where a man might be or-
dered by the Tribal leader to give eggs or fowl to 
the victim, then cook and eat it together as a form 
of apology. 
 
I asked Alice what types of organizations and safe 
houses existed for victims of domestic violence in 
Ghana.  Legal Aid-type offices do exist in Ghana, 
however, not everyone knows of their existence so 
they are often under utilized.  There are also shel-
ters available for victims of domestic violence, but 
not many.  Alice’s recommendations include edu-
cation to girls at a young age about the social con-
cerns and implications of domestic violence, and 
education to the general public about the dynamics 
of domestic violence and the services available.                  
 
Ghana has recognized human rights issues facing 
its population and is attempting to solve the many 
problems that women in particular face.  For exam-
ple, Ghana ratified the Convention on the Elimina-
tion of all Forms of Discrimination Against Women 
in 1986.  (www.ghanaweb.com)  Gender issues 
have received considerable attention as a result of 
national efforts to implement the International Con-
ference on Population and Development Pro-
gramme of Action and the Platform for Action of 
the Fourth World Conference on Women (known 
also as the Beijing Platform of Action).  (Id.)  Under 
these initiatives, certain harmful practices, such as 

(Continued on page 24) 
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female genital mutilation, have been outlawed.  
The Ghanaian Parliament passed the Children’s 
Bill, which raised the minimum age of marriage 
from 16 to 18 years.  (Id.)  The Government has 
adopted Affirmative Action Policy Guidelines which 
call for an increase to 40 percent of the represen-
tation of women in key positions in public service 
and in national executive or policy-making institu-
tions.  (Id.)   
 
Despite these moves forward, the Domestic Vio-
lence Bill in Ghana has produced significant de-
bate.  On one side, women rights advocates are 
lobbying government to pass the bill which would 
criminalize violence against women.  In opposition, 
other groups argue the bill would lead to broken 
marriages and broken homes.  “…if husbands who 
are the sole breadwinners of the family are prose-
cuted and jailed, their families would suffer finan-
cial  hardships.”  (http:/ /awdf.org/pages/
campaign_detail.php)   
 
The issue of marital rape has also caused much 
debate.  Part II under the Protection Orders of the 
bill states that “the court may prohibit a person 
from forcing the applicant to engage in any sexual 
contact whether married or not or engaging in any 
sexual contact that abuses, humiliates or degrades 
the applicants or otherwise violates the applicants 
sexual integrity whether married or not.”  (Martin 
Luther Otu, Dangbe West DCE says Domestic Vio-
lence is not just family matter, 09/22/03 from 
www.ghanaweb.com)   
  
The Ghanaian Commissioner For Human Rights 
and Administrative Justice Emile Short, believes 
the problem is deeply rooted in marriage.  He ar-
gues that in all parts of Ghana, the transfer of bri-
dal wealth from one family to the other under cus-
tomary marriage tends to reduce women from ac-
tive participants to passive recipients.  (Id)  “In 
Ghanaian society where bride price is unsympa-
thetically high, the man after painfully paying this 
price is likely to treat the wife more as a posses-
sion than a partner in marriage.”  (Id)   
 
The Ghana Domestic Violence bill has yet to pass 
and the country has no specific laws that address 
domestic violence, no clear process for how vic-
tims should report it or how law enforcement agen-
cies should handle these cases  However there is 

hope.  There are women’s rights groups that pro-
mote human rights of women in Ghana and in Af-
rica.  The main goal is to advance women’s rights 
in Ghana by building alliances between lawyers, 
law professionals, law students and women judges 
to use both judicial and legislative avenues to ad-
dress breaches of women’s human rights.  Justice 
Short believes that since patriarchy cannot be 
eradicated completely in an instant, strengthening 
the institutions such as the judiciary, police and  
service providers would be a better way of dealing 
with the problem.  (Id)   
 
Justice Short believes that the country should im-
mediately join the international community in the 
fight to eliminate domestic violence by enacting 
clear guidelines for the prevention, investigation 
and punishment of perpetrators.  (Id)  It would be 
extremely valuable for Ghana to pass the Domes-
tic Violence Bill to show the world that it is serious 
in the fight against domestic violence.  More impor-
tantly, women of Ghana need the protections pro-
posed by the Domestic Violence Bill to empower 
themselves and the younger generation.        

(Continued from page 23) 
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The Social Security Administration (SSA) has 
issued a new Social Security Ruling (SSR 06-
03p) entitled “Considering Opinions and Other 
Evidence From Sources Who Are Not 
‘Acceptable Medical Sources’ in Disability 
Claims; Considering Decisions on Disability by 
Other Governmental and Nongovernmental 
Agencies.”  The Ruling was effective on publica-
tion.  71 Fed. Reg. 45593 (August 9, 2006) (see 
www.ssa.gov). 
 
This new ruling may be most helpful in those 
cases where the therapist, based on weekly vis-
its, can provide a detailed description and sup-
portive opinion, while the MD who is there only 
for the occasional chat and medication manage-
ment may not provide the best report.  Or a 
nurse practitioner (NP) does the medication 
management so there is no “acceptable medical 
source” (i.e., MD or PhD) to sign a functional ca-
pacities evaluation. This SSR may well open 
doors long barred for many of our clients who 
obtain health care in clinic settings where treat-
ment by an MD is rare. 
 
The Commissioner, in “clarifying” agency policy, 
now says that SSA must consider opinions from 
these sources.  Some of these sources were 
other medical sources, while others may be non-
medical, such as lay witnesses.  Their opinions 
will not be given binding effect, but they may be 
entitled to significant weight; they have to be 
considered applying the same criteria that are 
supposed to be applied in assessing an opinion 
from an acceptable medical source. This SSR 
differentiates among “other medical sources,” 
“non-medical sources” who have dealt with the 
claimant in a professional capacity, and “non-
medical sources” who have dealt with the claim-
ant but not in a professional capacity. 
 
The nurse practitioner suddenly gets a lot more 
credit:  “The fact that a medical opinion is from 
an ‘acceptable medical source’ is a factor that 
may justify giving that opinion greater weight 
than an opinion from a medical source who is 

not an ‘acceptable medical source’ because, as 
we previously indicated in the preamble to our 
regulations at 65 FR 34955, dated June 1, 2000, 
‘acceptable medical sources’ ‘are the most quali-
fied health care professionals.’  However, de-
pending on the particular facts in a case, and 
after applying the factors for weighing opinion 
evidence, an opinion from a medical source who 
is not an ‘acceptable medical source’ may out-
weigh the opinion of an ‘acceptable medical 
source,’ including the medical opinion of a treat-
ing source.  For example, it may be appropriate 
to give more weight to the opinion of a medical 
source who is not an ‘acceptable medical 
source’ if he or she has seen the individual more 
often than the treating source and has provided 
better supporting evidence and a better explana-
tion for his or her opinion.  Giving more weight to 
the opinion from a medical source who is not an 
‘acceptable medical source’ than to the opinion 
from a treating source does not conflict with the 
treating source rules in 20 CFR 404.1527(d)(2) 
and 416.927(d)(2) and SSR 96-2p, ‘Titles II and 
XVI: Giving Controlling Weight To Treating 
Source Medical Opinions.’” 
 
Other non medical sources are also recognized: 
“An opinion from a ‘non-medical source’ who has 
seen the claimant in his or her professional ca-
pacity [e.g., a teacher, counselor or social 
worker] may, under certain circumstances, prop-
erly be determined to outweigh the opinion from 
a medical source, including a treating source …if 
the ‘non-medical source’ has seen the individual 
more often and has greater knowledge of the 
individual’s functioning over time and if the opin-
ion of the ‘non-medical source’ has better sup-
porting evidence and is more consistent with the 
evidence as a whole.” 
 
Lay witness opinion, however, is not given such 
power to sway the decision-maker:  “Since there 
is a requirement to consider all relevant evi-
dence in an individual’s case record, the case 
record should reflect the consideration of opin-
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ions from medical sources who are not 
‘acceptable medical sources’ and from ‘non-
medical sources’ who have seen the claimant in 
their professional capacity.  Although there is a 
distinction between what an adjudicator must 
consider and what the adjudicator must explain 
in the disability determination or decision, the 
adjudicator generally should explain the weight 
given to opinions from these ‘other sources,’ or 
otherwise ensure that the discussion of the evi-
dence in the determination or decision allows a 
claimant or subsequent reviewer to follow the 
adjudicator’s reasoning, when such opinions 
may have an effect on the outcome of the case. 
In addition, when an adjudicator determines that 
an opinion from such a source is entitled to 
greater weight than a medical opinion from a 
treating source, the adjudicator must explain the 
reasons . . .” 
 
Part II of the SSR deals with the weight to be ac-
corded disability determinations by other agen-
cies.  The Commissioner’s regulation at                             
20 C.F.R. §§ 404.1504, 416.904 provides that: 
“A decision by any nongovernmental agency or 
any other governmental agency about whether 
you are disabled or blind is based on its rules 
and is not our decision about whether you are 
disabled or blind.  We must make a disability or 
blindness determination based on social security 
law. Therefore, a determination made by another 
agency that you are disabled or blind is not bind-
ing on us.”  A number of courts, however, have 
held that a disability determination by other gov-
ernmental agencies, even though not binding, is 
entitled to great weight.  Otherwise, the Commis-
sioner would be free to ignore, for example, a 
Medicaid determination of disability that was 
based on the same statutory standard as a So-
cial Security disability claim. 
 
While the Commissioner continues to assert in 
the new SSR that SSA is not bound by such 
findings, the ALJ or other decision-makers must 
now deal expressly with evidence from such de-
terminations. The SSR actually says that 
“evidence of a disability decision by another gov-
ernmental or nongovernmental agency cannot 

be ignored and must be considered,” but only 
admonishes adjudicators that they “should ex-
plain the consideration given to these decisions 
in the notice of decision for hearing cases and in 
the case record for initial and reconsideration 
cases.” 
 
That last distinction gets express treatment in 
Part I, in which the Commissioner notes without 
discussing that there is a difference between 
what a decision-maker must “consider,” and 
what the decision-maker must explain in the de-
cision.  Unfortunately, courts – and advocates - 
may continue to be frustrated by being unable to 
decipher what an adjudicator considered when 
the adjudicator has not explained how the factor 
was applied in reaching the decision. 
 
Remember that since the Ruling is a clarification 
of the agency’s previous policy, it can and 
should be used to argue that greater weight 
should have been given to “other source” evi-
dence – even if the decision was made before 
the effective date of this Ruling 
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Following an Advance Notice of Proposed Rule-
making (ANPRM) in 2003 allowing preliminary 
input into its process, as well as a series of con-
ferences in a few cities around the country, SSA 
has proposed changes to the Immune System 
Disorders listing, including the listing for HIV dis-
ease.  The proposed changes, which cover List-
ings 14.00 for adults and 114.00 for children, 
were published in the Federal Register on Au-
gust 4, 2006.  71 Fed. Reg. 44431-44464, avail-
able at www.ssa.gov.  Minor corrections were 
made on August 15, 2006.  Comments were due 
by October 3, 2006.   
 
SSA has posited that its main purpose was to 
reorganize information, rather then remove any 
substantive guidance on how, in particular, HIV 
disease is evaluated.  It did acknowledge, how-
ever, that the changes "reflect our adjudicative 
experience and advances in medical knowledge, 
treatment, and methods of evaluating immune 
system disorders," as well as the comments re-
ceived in response to the ANPRM, and at the 
conferences.  
 
The listing has indeed been reorganized, espe-
cially the introductory material, which is now pre-
sented in an easier to read Q & A format.  The 
preface is organized into three categories: Auto-
immune disorders; Immune deficiency disorders, 
excluding HIV infection; and HIV infection.  A 
definition of each is included, along with an over-
arching definition:  “We evaluate immune system 
disorders that cause dysfunction in one or more 
components of your immune system.”   
 
SSA also removed all “reference listings” – or 
those that simply referred back to the criteria of 
another listing, such as current listing 14.08G1’s 
reference to the anemia listing at 7.02. Instead, 
introductory language provides “general guid-
ance” referring to other relevant listings.  Some 
reference listings, such as 14.06 for undifferenti-
ated connective tissue disorders, have been re-
placed with specific criteria.  Other listings, such 
as the Musculoskeletal and Skin Disorders List-

ings now include cross-references to the im-
mune listings.  
 
Other significant changes include the elevation 
of Sjögren’s Syndrome, among others, to a listed 
disorder (14.10).  Documentation of Sjögren’s 
will generally follow the criteria in the most re-
cent edition of the Arthritis Foundation’s Primer 
on Rheumatic Diseases.  The Primer is also 
relevant to other diagnoses, including that of In-
flammatory arthritides.  Note that Barbara 
Samuels of LSNY has copy of the 12th edition, 
and will make it available to DAP advocates as 
needed.  
 
In terms of the HIV listing (14.08), §14.00F be-
gins with the statement: “Any individual with HIV 
infection, including one with a diagnosis of ac-
quired immune deficiency syndrome (AIDS), 
may be found disabled under 14.08 if his or her 
impairment meets the criteria in that listing or is 
medically equivalent to the criteria in that listing.”  
This serves a reminder to adjudicators that one 
need not have a CD4 of less than 200 to meet or 
equal the listing.  At the same time, the preface 
at §14.00F12 continues to emphasize that a re-
duced CD4 count alone does not document the 
severity or functional limitations of HIV infection, 
even one of less than 100.   
 
Section 14.00F would add several tests to the 
list of laboratory tests used to document a defini-
tive diagnosis of HIV infection, including those 
testing viral load.  Section 14.00F1b continues to 
allow HIV infection to be documented in the ab-
sence of such test results by medical history or 
other laboratory or clinical findings, including di-
agnoses of other opportunistic diseases associ-
ated with HIV infection, such as Pneumocystis 
carinii pneumonia (PCP) or toxoplasmosis of the 
brain.   
 
SSA would also accept “other appropriate evi-
dence” as documentation of the manifestations 
of HIV infection in the absence of definitive diag-
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noses.  Section 14.00F3b acknowledges: “For 
example, many conditions are now commonly 
diagnosed based on some or all of the following: 
Medical history, clinical manifestations, labora-
tory findings (including appropriate medically ac-
ceptable imaging), and treatment responses.”  It 
goes on to state that presumptive diagnoses can 
be made for PCP, cytomegalovirus (CMV) dis-
eases, and toxoplasmosis of the brain.  There-
fore, lack of a sputum test or bronchoscopy to 
confirm the PCP diagnosis, or the absence of a 
brain biopsy to confirm toxoplasmosis of the 
brain would no longer preclude a finding that the 
listing is met or equaled.   
 
The section on effect of treatment would be sig-
nificantly expanded under the proposed regula-
tions for all immune disorders, including HIV in-
fection.  SSA agrees that the effects of treatment 
should be considered at Step three of the se-
quential evaluation, not just in considering resid-
ual functional capacity.  It also acknowledges 
that claimants may experience interactive and 
cumulative effects of treatment not just for im-
mune disorders but also for other disorders that 
people with immune disorders may have.  
§14.00G1f: “For example, many individuals with 
immune system disorders receive treatment both 
for their immune system disorders and for the 
manifestations of the disorders or co-occurring 
impairments, such as treatment for HIV infection 
and hepatitis C.  The interactive and cumulative 
effects of these treatments may be greater than 
the effects of each treatment considered sepa-
rately.”   
    
In considering the effect of treatment, the pro-
posed regulations also consider the intrusive-
ness and complexity of treatment (e.g., dosing 
schedule, need for injections), and significantly, 
the effect of treatment on mental functioning 
(e.g., cognitive changes, mood disturbances).  
Variability of response to treatment would also 
be considered, with an emphasis on the longitu-
dinal picture rather than good days and bad 
days.   
 
 

 
Effects of treatment on autoimmune disorders 
would be considered under 14.00G3.  Consid-
erations would include more examples than pre-
viously included in 14.00B6e:  long term effects 
of corticosteroid treatments, including ischemic 
necrosis, cataracts, weight gain, glucose intoler-
ance, increased susceptibility to infection and 
osteoporosis, in addition to effects on cognition.   
 
Section 14.00G4 clarifies the effect of treatment 
on immune deficiency disorders, excluding HIV 
infection.  SSA specifically references the extent 
to which a frequent need for treatment such as 
intravenous immunoglobulin and gamma inter-
feron therapy could interfere with the ability to 
work on a sustained basis.  (14.00G4.)  Chronic 
side effects such as shortness of breath, fever, 
headaches, high blood pressure, joint swelling, 
muscle aches, nausea or limitations in mental 
functioning will also be considered. 
 
Treatment specific to HIV infection would be 
evaluated under §14.00G5.  The list of possible 
side-effects to antiretroviral drugs and other 
medications used to treat HIV infection includes 
effects on mental function, cognition, memory, 
concentration and mood, as well as malaise, fa-
tigue, joint and muscle pain and insomnia.  
§14.00G5b also recognizes “structured treat-
ment interruptions (STI),” reminding adjudicators 
that STIs do not necessarily imply that the claim-
ant’s medical condition has improved or that the 
claimant is noncompliant. 
 
Finally, the proposed regulations at 14.00G6 
provide guidance for those situations where 
there is no record of treatment, including but not 
limited to needing to wait to determine the effect 
of treatment.  The section also acknowledges 
that while lack of treatment may preclude a find-
ing that the impairment meets a listing, an im-
mune system impairment may still medically 
equal a listing or be disabling at Steps four or 
five.   
 
Section 14.00H specifies how “symptoms” are to 
be evaluated, including “constitutional symp-

(Continued from page 27) 
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toms” or pain.  “Constitutional” symptoms include 
pain, fatigue and malaise.  SSA agreed with 
comenters who suggested including these crite-
ria for evaluating the overall functional capacity 
impact of all immune disorders, not just HIV in-
fections. 
 
Section 14.00I, entitled “How do we use the 
functional criteria in these listings?,” corresponds 
to the current §14.008, but as with several other 
changes, would apply to all immune disorders, 
not just HIV infection.  This means that the more 
expansive definition of “marked” in the current 
section will be more broadly applicable.  “HIV 
related fatigue” would now be symptoms such as 
pain, fatigue and anxiety.   
 
Section 14.00J clarifies that the listings are only 
examples of immune system disorders severe 
enough to be considered disabling.  It refers to 
the other listings that should also be considered. 
 
In comparison to the proposed preamble 
changes, the changes to the listings themselves 
are relatively minor, with the exception of the re-
moval of the reference listings and addition of 
Sjögren’s as described above.  SSA professes to 
not make any substantive changes to 14.08 
(HIV).  Once again, the reference listings are re-
moved.  Listing 14.008B2 is reorganized to make 
it clearer that candidiasis involving only the 
esophagus, trachea, bronchi, or lungs, or any 
site other than the skin, urinary tract, or oral or 
vulvovaginal mucous membranes meets the list-
ing.  Listing 14.08C2 (PCP) would be moved 
from the listing for protozoan and helminthic in-
fections to the listing for fungal infections, and 
redesignated 14.08B7, since it is now known that 
fungal infections cause PCP.   
 
The “catch-all” 14.00N listing will be redesig-
nated 14.00K.  It would be expanded to include 
“pancreatitis, hepatitis, peripheral neuropathy, 
glucose intolerance, muscle weakness, and cog-
nitive or other mental impairments” as new ex-
amples.  “Nausea, vomiting, headaches or in-
somnia” would also be added as symptoms.  
“Restriction” and “difficulties” would be replaced 
with “limitations.” 

 
Similar changes are proposed to the childhood 
immune disorder listings at 114.00.  All of these 
changes, if promulgated, would be effective for 
eight years.  Of note is that claimants approved 
under the old listings will not be subject to review 
under the new ones.   
 
Advocates will generally find that while some ad-
ditional changes may have been welcomed, for 
the most part, these proposed changes should 
be helpful to claimants.  Remember that they are 
currently in proposed form only, and will not be 
final until after SSA has reviewed the comments 
submitted and promulgates them in final form.  
Empire Justice Center has submitted comments, 
which are available at www.empirejustice.org 
and www.ssa.org.  Empire Justice also signed 
on to the very comprehensive comments submit-
ted by a consortium of advocacy groups headed 
by the HIV Project of Lambda Legal, which are 
also available on both web sites.   

(Continued from page 28) 
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Tinyurl?  What’s That...Read On 
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Many people have received or sent an e-mail with a long URL (uniform resource locator), a link or   
hyperlink to a webpage.  Sending these longer URL’s is necessary when pages are buried deep within 
a website or are directions from Google or Mapquest, but sometimes along the way the URL gets split 
into multiple lines so that when you click on the link it does not take you to the appropriate page.  
 
An example of a long Mapquest address that has been cut off is provided here: 
 

http://www.mapquest.com/maps/map.adp?
ovi=1&mqmap.x=300&mqmap.y=75&mapdata=%
252bKZmeiIh6N%
252bIgpXRP3bylMaN0O4z8OOUkZWYe7NRH6ldDN96YFTIUm-
SH3Q6OzE5XVqcuc5zb%252fY5wy1MZwTnT2pu%
252bNMjOjsHjvNlygTRMzqazPStrN%
252f1YzA0oWEWLwkHdhVHeG9sG6cMrfXNJKHY6fML4o6N-
b0SeQm75ET9jAjKelrmqBCNta%252bsKC9n8jslz%
252fo188N4g3BvAJYuzx8J8r%252f1fPFWkPYg%
252bT9Su5KoQ9YpNSj%252bmo0h0aEK%252bofj3f6vCP  

 
There are currently several sites on the internet that shrink these long URL’s to “tinyURL’s” making 
them more manageable and easier to use.  These sites include tinyurl.com, myturl.com, 
smallerurl.com, and many others.  
 
While each site is designed slightly different, these are some general instructions: 
 

• First, copy (ctrl+c) the very long ULR from the address toolbar of your web browser. 
• Next, go to one of the sites above, and paste (ctrl+v) the address in the appropriate        

location, and select create tinyURL. 
• The site will take the very long address and change it to a tinyURL. 
• This tinyURL can be copied (ctrl+c) and pasted (ctrl+v) into any e-mail or document and will 

always reference the same web page as the original long address. 
 

For example, the long Mapquest address above looks like this after it was submitted to   
Tinyurl: http://tinyurl.com/6.  The originally address contained 374 characters, the Tinyurl 
address has 20.  
 

While each site offers similar services, Tinyurl is recommended because of its added features: 
 

• Add Tinyurl to your web browser toolbar using the instructions found here:               
http://tinyurl.com/#example 

• If you use Firefox as your web browser, go to this page, http://tinyurl.com/lybnk, to 
download and install the Tinyurl Creator tool.  This tool allows you to make a Tinyurl for any 
page on the internet, or any link on any page, with a right click of the mouse.  The Tinyurl is 
then saved in your computer clipboard and you can paste it on any email or document. 
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On September 29, 2006, New York State re-
ceived formal approval from the Center for Medi-
care and Medicaid Services (CMS) for extension 
of its Medicaid Managed Care program and im-
plementation of a new Federal-State Health Re-
form Partnership.  The terms and conditions for 
these two waiver programs lays out a game plan 
for Medicaid reform in New York over the next 
five years, which includes significant expansion 
of mandatory Managed Care for persons receiv-
ing Supplemental Security Income (SSI).  For 
copies of the waiver documents, visit:  http://
www.www.cms.hhs.gov/ MedicaidStWaivProg-
DemoPGI/MWDL/list.asp. 
 
By October 31, 2006, all 28 New York counties 
that currently mandate managed care for Medi-
caid recipients must expand the mandate to in-
clude SSI recipients and those over 65 years of 
age.  For a list of which counties are mandatory, 
voluntary or not currently offering Medicaid man-
aged care plans, see:  http://
www.health.state.ny.us/health_care/
managed_care/phasemap.htm 
  
In addition, Governor Pataki and the New York 
State legislature cleared the way for significant 
expansion of mandatory Medicaid managed care 
into more upstate counties during this past legis-
lative session.  A statutory change was enacted 
that lowers the threshold for rural counties that 
wish to enter the managed care arena.  While 
prior law required counties to offer the choice of 
at least two managed care plans before mandat-
ing enrollment, the law now allows rural counties 
to mandate enrollment even where only one 
managed care plan is available to beneficiaries.  
See SSL § 364-j(4)(b). 
 
Thus, whether you are in an upstate county, on 
Long Island, or in one of the boroughs of New 
York City, increasing numbers of your clients are 
likely be confronted with the challenge of navi-
gating managed care in the near future.  Your 
clients’ experiences will undoubtedly vary de-

pending on the local landscape.  Enrollment in 
Medicaid managed care may represent a loss of 
access to services for some clients and/or an 
improvement in care coordination for others.   
 
Whether you are advocating to maintain tradi-
tional fee-for-service Medicaid for your client, or 
trying to help a client enroll in managed care, 
you should be aware that SSL § 364-j provides 
some exemptions for those Medicaid recipients 
who do not wish to join managed care plans.  
Section 364-j also excludes certain Medicaid re-
cipients from joining managed care even if they 
want to. 
 

Exemptions Based on Barriers to 
Accessing Care 

 
Section 364-j(3)(b) provides four basic exemp-
tions that are available to Medicaid recipients 
who will experience managed care as a barrier 
to accessing services.  Recipients must prove 
that: 

1. A managed care provider is not geo-
graphically accessible, or 

2. If pregnant, their provider is not with a 
managed care plan, or 

3. They have a chronic medical condition 
and are being treated by a provider out-
side the plan, or 

4. They cannot be served by a managed 
care provider due to a language barrier. 

 
Exemptions Based on Enrollment 

in a Specific Program 
 
Section 364-j(3)(c) lists six categories of recipi-
ents who can claim an exemption from manda-
tory Medicaid managed care because of their 
enrollment in, or eligibility for, specified programs 
or facilities.  Native Americans are also included 
in the following § 364-j(3)(c) list of persons eligi-
ble for exemptions: 
 

1. Those who live in an alcohol/substance 

New York Expands Mandatory Medicaid 
Managed Care to Include SSI Recipients 
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abuse program or a facility for the men-
tally retarded; 

2. Those who are mentally retarded and get 
care from an intermediate care facility (or 
have similar health needs); 

3. Those who have a developmental or 
physical disability and are in a special 
treatment program 

4. Those in the “care-at-home” program (or 
have similar health needs) 

5. Native Americans 
6. Those dually eligible for Medicaid and 

Medicare and not enrolled in a Medicare 
TEFRA plan (Tax Equity and Fiscal Re-
sponsibility Act of 1982); 

7. Those enrolled in the Medicaid Buy-in 
Program for Working People with Disabili-
ties (MBI-WPD) and not required to pay a 
premium. 

 
Exemptions that can be Lifted by  

State Commissioners 
 
Section 364-j(3)(g) specifies certain groups of 
recipients as exempt from mandatory enrollment, 
but only until the Commissioner of Health (and in 
some cases the Commissioner of Mental Health) 
determines that the local managed care program 
is ready to accommodate them.  These groups 
include: 
 

1. Those dually eligible for Medicaid and 
Medicare and enrolled in a TEFRA plan; 

2. SSI recipients (Note: under the new 
waivers, this exemption will be lifted in 
all 28 counties that currently mandate 
Medicaid managed care for other Medi-
caid recipients); 

3. HIV positive recipients; 
4. Adults with serious and persistent mental 

illness and children with serious emo-
tional disturbances. 

 
Exclusions from Medicaid Managed Care 

 
Section 364-j(3)(d) provides a list of Medicaid 
recipients who are not allowed to join Medicaid 
managed care plans even if they would like to.  

This group includes: 
 

1. Those in foster care; 
2. Those eligible for Medicaid with a spend 

down, 
3. Those in a nursing home, hospice, long 

term home health care program, state-
operated psychiatric facility or residential 
treatment facility for children; 

4. Those receiving Medicare and in a long 
term care program; 

5. Infants living with a mother in jail; 
6. Those receiving Medicaid for less than 6 

months (i.e. Emergency Medicaid); 
7. Those using Medicaid only for tuberculo-

sis related services 
8. Blind or disabled children who live away 

from their parents; 
9. Those receiving hospice services; 
10. Those in Medicaid’s Restricted Recipient 

program; 
11. Those with other insurance; 
12. Infants weighing less than or equal to 

1200 grams at birth and other infants 
meeting the SSI-related categories; 

13. Those in the MBI-WPD program and sub-
ject to a monthly premium. 

 
In addition, Section 364-j(3)(f) excludes two 
groups from participating in Medicaid managed 
care unless the local district permits them to par-
ticipate: 
 

1. Individuals or families living in a shelter 
and/or homeless; 

2. Foster care children in the care of the dis-
trict. 

 
What Will Medicaid Managed Care  

Look Like for SSI Recipients? 
 
The short answer is, we don’t know yet.  New 
York City is the first to experience mandatory 
enrollment of SSI recipients – the Department of 
Health lifted the exemption for the SSI popula-
tion there in November of 2005.  Mandatory en-
rollment packets have been randomly mailed to 
2500 SSI recipients each month since Novem-

(Continued from page 31) 
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ber.  All SSI recipients in NYC also received a 
letter informing them that they would soon be 
required to join a managed care plan and en-
couraging them to voluntarily enroll. 
 
In NYC, recipients will have 90 days from the 
date they receive their mandatory enrollment 
materials to choose a plan or apply for an ex-
emption under a different category.  After 90 
days, they are subject to random auto-
assignment to a health plan.  The first auto-
assignments for SSI recipients in NYC began 
April 1, 2006. 
 
Once enrolled in a plan Medicaid recipients have 
90 days to change plans before they are locked-
in for the following 9 months, unless they can 
establish good cause to switch plans.  After the 
lock in period has ended, recipients can change 
plans for any reason.  SSL § 364-j(4)(f).  See 
also, Medicaid Managed Care Model Contract, 
Appendix K, available at http://
www.health.state.ny.us/health_care/
managed_care/providers/index.htm. 
 
Advocates for the disabled have articulated sev-
eral concerns about the expansion of Medicaid 
managed care to include the SSI population.  
First, according to research done by the Center 
for Independence for the Disabled (CIDNY) and 
Legal Aid in New York City, many managed care 
plans have yet to achieve full compliance with 
the Americans with Disabilities Act.  Thus, their 
systems may present significant barriers for 
many SSI recipients. 
 
Second, many managed care plans employ ag-
gressive marketing practices, which can be con-
fusing at best and misleading at worst.  Another 
significant concern is that access to specialists 
may be restricted under managed care plans, 
which would lower the quality of care available to 
those with chronic, complex conditions.  Finally, 
the standards for case management services 
within Medicaid managed care are far from clear.  
If case managers dependent on Medicaid fee-
for-service reimbursement are no longer avail-
able to those with complicated health needs, 

managed care plans and their provider networks 
may be ill-equipped to provide a meaningful al-
ternative. 
 
Although SSI recipients can still claim other ex-
emptions from enrollment in Managed Care (see 
Exemptions referenced earlier in this article), ex-
planation of these rights is only one of many top-
ics covered in the twelve page mandatory enroll-
ment packets that they receive by mail.  Out-
reach and education is sorely needed to make 
sure clients are aware that they may still have 
the option to receive health care under fee-for-
service Medicaid.  And advocacy will likely be 
needed to ensure that exemptions are granted 
when appropriate.  
 

In Summary 
 
Be on the look-out for changes in Medicaid ser-
vice delivery in your county and neighboring ar-
eas.  Scrutinize marketing materials and ask 
questions about access to plan services for 
those with disabilities.  If your client receives a 
mailing from the county or state about manda-
tory enrollment in managed care, remember to 
check for applicable exemptions and let your cli-
ent know his or her options.   
 
Information about your clients’ rights within man-
aged care, including the right to specialty care 
and the right to utilization reviews and appeals, 
is available under the Managed Care section of 
the Health Care Resources page on the Online 
Resources Center.  Visit: http://
onlineresources.wnylc.net/healthcare/
health_care.asp.  Many thanks to Lisa Sbrana of 
the Legal Aid Society in New York City for the 
use of her excellent outline on Medicaid Man-
aged Care, which supplied much of the informa-
tion presented in this article. 
 
 

(Continued from page 32) 
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ily on the fact that these two State agencies are 
administratively responsible for compliance with 
the federal law governing the administration of 
the Food Stamp and Medicaid programs.  Given 
the evidence, the Court held that plaintiffs had 
established a clear likelihood that the State De-
fendants would be held vicariously liable for the 
violations of plaintiff’s federal rights by HRA and 
were thus entitled to a preliminary injunction also 
against the State Defendants.    
 
Plaintiffs are represented by The Legal Aid Soci-
ety of New York, the New York Legal Assistance 
Group, and Hughes Hubbard.  Empire Justice 
Center is of counsel.  
 
 

 
Endnotes 

 
1. To read the decis ion, go to: 

w w w . e mp i r e j u s t i c e . o r g / I ss u e s A rea /
ImmigRights/DomesticViolence/2006/MKB%
20Opinion.pdf. 

2. The plaintiff class also includes non-citizens 
whose eligibility for benefits is based on their 
“permanent residence under color of 
law” (PRUCOL).  This is a benefits eligibility 
category no longer recognized under federal 
law but which is still recognized in New York 
and provides individuals who are PRUCOL 
with access to state welfare and Medicaid 
benefits.  Here too, the Court found that HRA 
had a “policy, custom and usage” of denying 
benefits to such individuals. 

(Continued from page 2) 
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