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Recent Changes to Medicaid Eligibility 
 

By Trilby deJung 

Governor Paterson seems to un-
derstand that in these hard eco-
nomic times, access to public 
health insurance is more important 
than ever.  This year’s budget con-
tains proposals to increase access 
by eliminating administrative barri-
ers in Medicaid like fingerprinting 
and the asset test.  It also proposes 
raising income levels in the Family 
Health Plus program to 200% of 
the federal poverty level.  These 
proposals are part of a trend that 
started when Eliot Spitzer took of-
fice.  New York has expanded eligi-
bility for Medicaid and related pro-
grams significantly over the last 
several years.  
 
This article will summarize           
legislative changes to Medicaid   
eligibility enacted over the last two 
legislative sessions.  As economic 
pressures mount for state and local 
government, it is more important 
than ever for advocates to monitor 
eligibility determinations to ensure 
that recent changes in the law are 
honored at the local district level.  
After all, implementation always 
lags behind legislative change. 
 
1. Higher (and Standardized) 
Income levels for Single Adults 
and Childless Couples   
 
Effective April 1, 2008, single 
adults and childless couples        
applying for Medicaid will be gov-

erned by the same income test,  
regardless of their county of resi-
dence.  Legislation passed in the 
2008 Budget uses the Nassau 
County standard of need to         
calculate budgets for all applicants 
in this category, resulting in a 
monthly income eligibility level of 
$673 for one person households 
and $840 for households of two.  
N.Y. Soc. Serv. L. §366(1)(a)(1),(8) 
as amended by L. 2008, c. 58.    
See also; GIS 08 MA/022. 

 
2. Higher Income Levels for 
Medicaid’s Medically Needy    
Program  
 
The income levels for single adults 
and couples applying for the    
Medically Needy or Spend Down 
program had been frozen in 2005 
and 2006, which meant SSI-related 
individuals and couples were sub-
jected to lower income levels than 
those receiving SSI.  A class action 
lawsuit challenging this inequity 
was filed in Rochester in December 
of 2005. Blair v. Novello, Index No. 
15486-06.    

 
In 2007, following negotiations in 
Blair, the law was amended to au-
thorize medically needy income 
levels for all applicants at the same 
amount specified for SSI recipients.  
See N.Y. Soc. Serv. L. §366(2)(a)
(7) as amended by L. 2007, c. 58.  

(Continued on page 2) 
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However, the increased eligibility was condi-
tioned on federal approval, which has not been 
issued to date. 

 
Following further negotiations in the Blair case, 
state law was changed again to remove the     
federal funding contingency.  N.Y. Soc. Serv.    
L. §366(2)(a)(7) as amended by L. 2008, c. 58.  
Finally, effective January 1, 2008, the medically 
needy income levels were raised to match the 
income level specified for the SSI program in 
New York:  $725 in monthly income for one    
person and $1067 for couples, with increments 
of over $100 monthly for subsequent household 
sizes (see income chart attached to GIS 08 
MA/022) from DOH website http://
www.health.state.ny.us/health_care/medicaid/
reference/mrg/july2008/page534_536.pdf.) 
 
3. CHP Expansion to 400% of FPL 
 
In 2007 the Legislature approved expansion of 
New York’s CHP program from 250% of the    
federal poverty level to 400% of the poverty 
level.  The 2007 budget language made this   
expansion contingent upon federal approval, 
which was denied.  N.Y. Pub. Health L. §2511, 
as amended by L. 2007, c. 451. 

 
In 2008, the legislature removed the contingency 
language, approving the CHP expansion to 
400% of poverty with state only dollars.  The 
new levels will become effective on September 
1, 2008.  N.Y. Pub. Health L. §2511, as 
amended by L. 2008, c. 58. 

 
Most children in the expansion group (incomes 
between 250 and 400% of poverty) who lose 
employer related health coverage are subjected 
to a six month waiting period before then can 
enroll in CHP.  Exceptions include: 

 
 Children under the age of five 
 Children for whom employer coverage 

cost more than 5% of the family’s income 
 Children who lost coverage when         

COBRA expired 
 

 
4. Significant increase in Medicaid’s Asset 
Levels 
 
Effective April 1, 2008, asset levels for all appli-
cants to Medicaid, including single adults and 
childless couples, were raised to the same asset 
level allowed for applicants to the FHPlus pro-
gram.  Households of one can now have 
$13,050 in savings and still qualify for Medicaid.  
The new asset level for households of two is 
$19,200.  N.Y. Soc. Serv. L. §366(2)(a)(4) as 
amended by L. 2008, c. 58.  See also GIS 08 
MA/013. 
 
5. Elimination of the Asset Test for the Medi-
care Savings Programs 
   
Effective April 1, 2008, the asset test was re-
moved from the Qualified Medicare Beneficiary 
program (QMB) and the Specified Low Income 
Medicare Beneficiary (SLMB) program.  The 
Qualified Individuals-1 (QI-1) program already 
disregards resources.  See N.Y. Soc. Serv. L. 
367-a(3)(a)(d), as amended by L. 2008, c. 58. 

 
In addition, the face to face interview require-
ment was eliminated from the MSP programs, 
effective April 1, 2008.  A new application form 
for the MSP programs is available as an attach-
ment to the Administrative Directive explaining 
the changes to the programs.  See GIS 08 
MA/016. 

 
6. Self-declaration of Income at Renewal.   
 
Effective January 1, 2008, local social service 
districts must allow Medicaid recipients who are 
not seeking long term care, and all FHPlus re-
cipients, to self-attest to the amount of their in-
come at renewal.  N.Y. Soc. Serv. L. §§ 366-a(5)
(d) & (e), 369-ee(2)(d) as amended by L. 2008, 
c. 58.  
 
The same goes for recipients of Medicare Sav-
ings Programs, the Family Planning Benefit Pro-
gram, and the Medicaid Buy-In Program for 
Working People with Disabilities, and the Medi-
caid Cancer Treatment Program – as long as 

(Continued from page 1) 

(Continued on page 3) 

Legal Services Journal December 2008 

Changes to Medicaid Eligibility—continued 



Page 3  

recipients are not seeking coverage for long term 
care. 

 
The exception is recipients who qualify for Medi-
caid through the Spend Down program.  These 
recipients will still need to document the level of 
their income at renewal.  
 
Local social services districts are directed to ver-
ify the accuracy of the income recipients attest to 
by comparing it to information which they already 
have access to, such as the RFI (Resource File 
Integration), a currently stored budget, or docu-
mentation in a current Food Stamp or HEAP 
case.   

 
If a discrepancy is found, and use of the level of 
income found in existing files would result in in-
eligibility for a program, the local district is in-
structed to provide at least ten days notice to the 
recipient, giving the recipient the opportunity to 
supply documentation of the lower income level.  
See 08 OHIP/ADM-4. 
 
7. Self-declaration of Residence at Renewal  
 
Also effective January 1, 2008, the same group 
of Medicaid recipients must be allowed to self-
attest to their residence, even if it has changed 
since the time of application.  N.Y. Soc. Serv.    
L. §§ 366-a(5)(d) & (e), 369-ee(2)(d) as 
amended by L. 2008, c. 58;  08 OHIP/ADM-4 

 
8. Self-declaration of Child and/or Adult 
Care Expenses at Renewal  
 
Also effective January 1, 2008, the same group 
of Medicaid recipients will no longer need to 
document their child/adult care expenses at re-
newal.  N.Y. Soc. Serv. L. §§ 366-a(5)(d) & (e), 
369-ee(2)(d) as amended by L. 2008, c. 58;  08 
OHIP/ADM-4. 
 
9. Drug & Alcohol Screening & Treatment 
Sanctions Eliminated  

 
Drug/Alcohol Sanctions Eliminated -- As a throw- 

 
back to Medicaid’s original ties to  New York’s 
cash assistance programs, single adults and 
childless couples have historically been subject 
to Medicaid sanctions (loss of Medicaid eligibil-
ity) for non-compliance with drug and alcohol 
screening and treatment.   

 
Effective April 1, 2008, drug/alcohol screenings 
and treatment is no longer a condition of Medi-
caid eligibility for any applicants or recipients, 
including single adults and childless couples.  
N.Y. Soc. Serv. L. §366(1)(a)(1),(8) as amended 
by L. 2008, c. 58. 
 
10. Transfer Sanctions for Community Medi-
caid Eliminated 

 
Single adults and childless couples have also 
been subjected to sanctions or penalties for 
transfers of assets for less than fair market 
value.  Even when applying for community Medi-
caid as opposed to long term care, single adults 
and childless couples were ineligible for Medi-
caid for one year following the date of the trans-
fer of assets for less than fair market value dur-
ing the 12 month period leading up to the Medi-
caid application date.   

 
Effective April 1, 2008, single adults and child-
less couples are no longer subjected to transfer 
penalties when applying for community Medi-
caid.  N.Y. Soc. Serv. L. §366(1)(a)(1),(8) as 
amended by L. 2008, c. 58.  Single and childless 
couples are still subject to the same transfer 
penalties that apply to all those who apply for 
Medicaid coverage for long term care services. 

 
11. Continuity of Medicaid Coverage for 
County to County Moves  
 
This issue has long plagued Medicaid recipients 
who move from one county to another in New 
York.  New counties of residence have often re-
quired new Medicaid applications, even when 
eligibility status has not changed.   

 
Legislation passed in 2008 finally provides conti-

(Continued from page 2) 
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nuity of coverage for Medicaid recipients moving 
inter-district, as long as they have informed the 
original district of residence of their new address 
and any material changes in circumstances af-
fecting Medicaid eligibility.   The case must be 
transitioned to the new district without requiring 
termination in the old district or a new application 
in the new district.  N.Y. Soc. Serv. L. §62(5)(a)
(a-1) as amended by L. 2008, c. 58 (effective 
June 1, 2008).    

 
This change in law was required as a result of 
federal litigation filed in the Eastern District in 
2005.  See, Luberto v. Daines, Index No. CV-05-
5421 (EDNY).   The consent decree negotiated 
in Luberto applies the new policy to recipients 
who notify local districts of moves on or after De-
cember 28, 2007.  See LCM 08 OHIP/LCM-1.    

 
Neither the new law nor the consent decree ap-
ply to institutionalized individuals who move to a 
different facility.  A recent administrative directive 
(08 OHIP/ADM–5) establishes that the new 
county will be the district of fiscal responsibility 
for SSI recipients who move from one county to 
an institution or group home in another, but we 
can still expect glitches in transferring Medicaid 
for these clients.  Problems have also arisen in 
implementing the new policy for recipients of 
home care and transportation services.  If your 
clients run into any of issues related to inter-
district moves, please contact counsel on 
Luberto, Peter Volmer, at pvollmer96@aol.com. 

(Continued from page 3) 
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SSI Overpayment Waiver Threshold Increased 
 

By Louise Tarantino & Kate Callery 

Did you know that if a claimant had a Social Security or Supplemental Security Income (SSI) overpay-
ment of $500 or less, it could be waived automatically – just by the asking – so long as there is no in-
dication of fault?  Effective September 27, 2008, that threshold has been increased to $1,000.01 for 
SSI overpayments. 
 
Social Security recognizes that collection of such overpayments “impedes effective or efficient admini-
stration when the nation-wide average cost of recovering the overpayment equals or exceeds the 
amount of the overpayment.”  See https://secure.ssa.gov/apps10/poms.nsf/lnx/0502260030!
opendocument.   
 
In fact, according to the same POMS, in most instances of overpayments of $30 or less, SSA will not 
even generate an overpayment notice.   For amounts between $30 and $1,000.01, however, SSA will 
not automatically waive the overpayment unless a waiver request is made – and SSI Claims Repre-
sentatives are admonished not to solicit waivers! 
 
Note that the threshold has apparently not been increased for Title II overpayments.               
https://secure.ssa.gov/apps10/poms.nsf/lnx/0202201013!opendocument. 
 
Thanks to Greg Phillips of Secor and Sciortino in Rochester for passing on this news to us. 
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Public Health Insurance News 
 

By Cathy Roberts 

Legal Services Journal December 2008 

In addition to the Medicaid eligibility changes  
described in Recent Changes to Medicaid Eligi-
bility on page 1, advocates should be aware of 
these important health-related developments: 
 

 Continued expansion of mandatory 
Medicaid managed care 

 
By the end of 2008, mandatory managed care 
for SSI-related Medicaid recipients had been  
implemented in these 27 counties outside of 
New York City: 
 

The NYS Department of Health (DOH) mails a 
informational booklet (“You Have 90 Days to 
Choose a Health Plan -- This Guide Tells You 
How”) to SSI-related beneficiaries effected by 
the managed care enrollment requirement.  This 
publication contains lots of information about 
how the whole process works, including how to 
request an exemption from the managed care 
requirement, what types of individuals are ex-
cluded from managed care participation, what 
services are “carved out” from managed care, 
and how to choose a plan.  You can get the 
booklet at DOH’s website at: 
 

http://www.health.state.ny.us/health_care/
managed_care/mmc_counties/
docs/90_days_ssi.pdf 
 
If you encounter clients who are being adversely 
affected by the managed care requirement, or if 
you have any questions about Medicaid man-
aged care, please contact Trilby de Jung 
(tdejung@empirejustice.org), who chairs the 
Medicaid Matters NY Managed Care Working 
G r o u p ,  o r  C a t h y  R o b e r t s 
(croberts@empirejustice.org).   
 

 Expansion of mandatory managed 
care to persons with HIV/AIDS 

 
Since the inception of managed care in New 
York’s Medicaid program, persons with HIV/AIDs 
have been always exempt from the mandatory 
managed care assignment.  That will very likely 
change.  The NYS Department of Health is seek-
ing approval from the Center for Medicare and 
Medicaid Services (CMS) to eliminate the auto-
matic exemption for HIV-infected individuals.   If 
CMS grants the request, mandatory managed 
care enrollment in New York City could begin as 
early as spring 2009.   
 

 Prescription medication “carve-out” 
for Family Health Plus recipients 

 
As of October 1, 2008, Family Health Plus (FHP) 
recipients began receiving their prescription 
drugs through the Medicaid program, rather than 
through their FHP health plan.  NYS DOH mailed 
notices to all recipients about the new pharmacy 
“carve-out” benefit, and mailed out Medicaid 
(CBIC) benefit cards.  (If a FHP enrollee was 
also receiving food stamps, they did not get a 
new CBIC card – instead, Medicaid prescription 
drug benefits were authorized on their existing 
CBIC.)   

 
DOH announced the Family Health Plus carve-

(Continued on page 6) 

Allegany  Greene* Orleans 

Albany* Herkimer* Oswego 

Broome* Livingston Rockland 

Cattaraugus Monroe Rensselaer* 

Chautauqua Niagara Saratoga* 

Columbia*  Nassau Seneca 

Cortland* Oneida* Suffolk 

Erie Onondaga Westchester 

Genesee Ontario Yates 

*These counties were the most recent  
to be phased into mandatory managed  
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out change in General Information System (GIS) 
informational message GIS 08 MA/021, which 
you can access at: http://www.health.state.ny.us/
heal th_care/medicaid/publ icat ions/docs/
gis/08ma021.pdf 
 
 Passage of federal Medicare legislation  

 
This summer, Congress passed H.R. 6331, the 
"Medicare Improvement for Patients and Provid-
ers Act of 2008," which contained a number of 
positive changes for Medicare beneficiaries.  
Here are just a few of the provisions affecting 
dual eligibles in NYS: 
 

 Extension of the QI-1 program through 
December 31, 2009. 

 
 Development of a facilitated Medicare 

Savings Program (MSP) application proc-
ess for individuals who apply for the Part 
D Low Income Subsidy through SSA and 
are also eligible for MSP. 

 
 Language access requirement – requires 

CMS to translate the model MSP applica-
tion form into languages most frequently 
used by Medicare beneficiaries. 

 
 Changes to definitions of income and re-

sources for LIS (Low Income Subsidy)  
beneficiaries -- exempts value of life in-
surance policies and in-kind support and 
maintenance.   

 
 Coverage of barbiturates and benzodi-

azepines: Permits coverage under Part D 
of barbiturates (for certain conditions) and 
benzodiazepines, effective January 1, 
2012.  

 
 Prohibitions and limitations on marketing 

of Medicare Advantage (MA) and pre-
scription drug (PDP) plans:  Codifies ex-
isting CMS policies prohibiting door-to-
door sales, cold calling, and cross selling 
of non-health-related products. 

 

 “Off-label” drugs:  authorizes CMS to re-
vise the compendia used for identifying 
medically accepted indication for Part D 
drugs, and provides that the criteria for 
anticancer drugs covered under Part D 
should be the same as the criteria for anti
-cancer drugs covered under Part B.  

 
 Special Needs Plans moratorium:  re-

vises definitions, case management re-
quirements and quality reporting stan-
dards for SNPS, and maintains a morato-
rium on new SNPs through December 
2010. 

 
 Mental health parity provision: phases in 

decreases to the co-insurance for Part B 
mental health services over a 6-year pe-
riod, from 50% to 20%. 

 
CMS is expected to issue implementing regula-
tions in the near future. 

 
 Reminder about Medicare Part D open 

enrollment period 
 
‘Tis the season of Medicare Part D (prescription 
drug) annual “open enrollment” … meaning that 
between November 15-December 31, 2008, all 
Medicare recipients can change their Part D pre-
scription drug plans for the 2009 calendar year.  
Open enrollment can be a pretty stressful time 
for beneficiaries and those working with them, 
since there are 51 plans to choose from in New 
York State, and weighing through all the options 
can be overwhelming!  CMS does have a helpful 
“Planfinder” tool to assist in the navigation and 
enrollment process (at www.medicare.gov), and 
many local service providers – including HII-
CAPs (Health Insurance Information, Counseling 
and Assistance Programs) -- provide hands-on 
enrollment assistance to seniors and the dis-
abled. 
 
If you are working with LIS beneficiaries, remem-
ber that they have a continuous special enroll-
ment period due to their LIS status – they are 
NOT locked into the annual open enrollment pe-

(Continued from page 5) 

(Continued on page 7) 
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riod!  So an LIS beneficiary who winds up in a 
Part D plan that is not right for him/her can al-
ways switch to a better plan. 
 

 EPIC and Part D 
 

As of October 1, 2008, EPIC (Elderly Pharma-
ceutical Insurance Program, New York State’s 
prescription drug program for seniors) imple-
mented two new requirements, as a result of 
statutory changes enacted in last year’s state 
budget: 
 

1. mandatory generic requirement – EPIC 
will no longer cover most brand name 
multi-source drugs where there is a ge-
neric equivalent UNLESS the person’s 
prescriber obtains prior authorization from 
EPIC or EPIC is the secondary payor.  If 
an EPIC enrollee has a prescription af-
fected by the mandatory generic rule, 
their pharmacist should try to contact the 
person’s prescriber to see if a generic 
substitution is appropriate or whether a 
prior authorization request should be 
made.  Pharmacists may dispense an 
emergency 72 hour supply when they 
can’t reach the prescriber. 

 
2. Part D maximization requirement – EPIC 

will no longer provide an automatic “wrap” 
for drugs not covered by a person’s Part 
D plan.  Instead, pharmacists must con-
sult with the person’s prescriber about a 
possible substitute on the Part D formu-
lary before billing EPIC for a drug not 
covered by a Part D plan.  If the pre-
scriber does not authorize an alternative, 
the pharmacy should document the con-
sultation in their records and bill EPIC for 
the drug.  In some cases, EPIC will pur-
sue a Part D appeal on behalf of the 
beneficiary. 

 
Despite the additional complexity that these new 
rules add to the EPIC program, EPIC has built in 
a number of client protections so that seniors 

should not be adversely affected. 
 
 Pharmacist vaccine law 

 
New York is now the 49th state to allow pharma-
cists to administer vaccines, thanks to recent 
legislation signed into law by Governor Paterson.  
Beginning on December 4, 2008, pharmacists in 
New York State can administer flu and pneumo-
nia vaccines if they complete a vaccination train-
ing and certification course.  The new law should 
help to increase access to these vaccines and 
keep New Yorkers healthy. 
 
The new law does NOT cover the shingles 
(Zostavax) vaccine, which must be administered 
by a physician or certified nurse practitioner.    
 
If you have questions about this article, or any 
public health insurance related questions, please 
c o n t a c t  C a t h y  R o b e r t s  a t 
croberts@empirejustice.org or 518-462-6831     
ext. 112. 

(Continued from page 6) 
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Embrace Justice—Invest in Legal Services 
 

By Anne Erickson 

Legal Services Journal December 2008 

As the state’s budget 
crisis continues to 
deepen and our state 
leaders struggle with 
how to create a     
balanced budget for 
next year, I had the 
honor of speaking on 
behalf of the civil    
l e g a l  s e r v i c e s      
community at a rally 

outside the Capitol on November 18.  As the 
speakers got underway, snow started falling, 
gentle and quiet, in stark contrast to the energy 
and power of the over 1,000 people gathered to 
urge our leaders to find a better way:  there are   
revenue options outlined by the Better Choice 
Budget campaign and by the One New York 
Coalition; there are more targeted cuts that 
would not hit the poorest the hardest.   
 
What I really hoped to get across in my one-
minute time slot is that there are core public   
interests that must not only be protected, but be 
strengthened at this very moment of economic 
downturn.  The safety net must be strengthened, 
not further strained and stretched.   
 
Here’s the gist of what I said: 
 

I’m proud to be here today to speak on 
behalf of civil legal services programs 
across the state.  We help thousands of 
low income New Yorkers who come to our 
doors desperately seeking legal assis-
tance when they are in crisis.  
 
Our staff is there day in and day out,     
providing some measure of justice –   
helping families stay in their homes and 
avoid evictions, providing representation 
to those at risk of foreclosure, represent-
ing those who have been denied unem-
ployment benefits, denied food stamps or 
health care or the child care assistance 

they so desperately need.  We work to 
ensure justice for victims of domestic vio-
lence, the elderly, the disabled, and the 
most vulnerable among us.  
 
Right now - because of inadequate fund-
ing - we are failing to meet 80% of the  
civil legal needs of the poor. 
 
So we are here today to call on the      
Governor and Legislative Leaders to Stop 
ANY further cuts to civil legal services.  
 
Indeed, it is in these very difficult eco-
nomic times that the State must be more 
vigilant, more active, and more aggressive 
in making sure that people in need do not 
fall prey to   discrimination, economic dis-
location or further injustice.  It is in these 
times – at this very moment – that we 
should be expanding our investment in 
civil legal services and ensuring greater 
access to justice. 
 
Access to justice – funding for legal ser-
vices - is NOT a special interest.  Provid-
ing legal assistance to the poor is a funda-
mental public interest. 
 
And so we are here today to call on    
Governor Paterson and our Legislative 
Leaders, to expand access to Justice – to 
increase funding for civil legal services – 
so that we may bring more reality to our 
most precious ideals of liberty and justice 
for all. 

 
We’ll continue to do all we can here in Albany, 
but this will be an unprecedented fight and we 
need everyone speaking out – for legal services, 
for other core public services and benefits, and 
for the most vulnerable among us.  We’ll do all 
we can to keep everyone posted – and we urge 
you to take whatever action you can locally to 
guard against devastating state budget cuts.  
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The Rochester C.A.S.H. team is in the midst of 
preparing for the 2009 tax season.  C.A.S.H. - 
Creating Assets, Savings, and Hope - is a com-
munity coalition led by Empire Justice Center 
and the United Way of Greater Rochester, with 
the mission of creating opportunities for low    
income workers in Monroe County to get, keep 
and grow their money.  
 
During tax season, with the help of hundreds of 
community volunteers, C.A.S.H. provides free 
income tax preparation services to low income 
working households.  In addition, during their 
visit to a C.A.S.H. site, tax filers can open free 
checking and savings accounts, check their 
credit report, learn about home buying programs, 
savings programs, affordable health care and 
insurance, food stamps, low cost loans and 
more. 
 
Although a worker earning less than $8,950 may 
not be required to pay income taxes, they should  
still file a tax return to determine if they are eligi-
ble for refundable tax credits designed for low 
income workers and to claim a refund of taxes 
that may have been withheld by their employer.  
Even workers without children can claim the 
Earned Income Tax Credit if they meet the in-
come guidelines.  Services at C.A.S.H. sites are 
free, so filers don’t have to worry about their   
refund being reduced by fees to pay a preparer. 
 
People who missed out on filing for the eco-
nomic stimulus payment before October 2008 
will have the opportunity to file in 2009.  Remem-
ber, in order to qualify for the 2008 stimulus pay-
ment, filers must have at least $3,000 in qualified 
income.  Qualified income includes income from 
a job or self-employment, social security bene-
fits, veteran’s benefits, and railroad retirement 
benefits. Supplemental Security Income [SSI] is 
not considered qualifying income. 
 
During 2009, C.A.S.H. will provide free services 

to households with income of up to $42,000. 
C.A.S.H. sites will be open January 24, 2009 
through April 14, 2009.  Be sure to note these 
super site locations (Downtown Rochester and 
Irondequoit sites have moved): 

 City of Rochester – Behind the Volun-
teers of America store at 214 Lake Ave-
nue, 14608 

 Irondequoit – Depot Plaza, 999 E. Ridge 
Road, 14621 (near K-Mart, between 
Carter and Portland) 

 Henrietta – South Town Plaza, 3333 W. 
Henrietta, 14623, (next to Dollar Tree) 

C.A.S.H. partner sites open to the public will be 
operated by Action for a Better Community, 
Catholic Family Center, Community Place of 
Greater Rochester, Family Restoration Project, 
Genesee Co-Op Federal Credit Union, Roberts 
Wesleyan College, and Urban League.  Call 585
-242-6485 in January to schedule appointments. 
 
This year, C.A.S.H. needs 700 volunteers to 
meet our community’s growing demand for ser-
vices.  Not all C.A.S.H. volunteers prepare tax 
returns.  There are a variety of volunteer roles 
including front desk management, advising      
clients about community resources, or preparing 
taxes.  No experience is necessary other than 
being comfortable with using a computer.  
C.A.S.H. will provide all of the training and mate-
rials that you need to have a rewarding experi-
ence as a volunteer.  Sign language interpreters 
and bi-lingual volunteers are very welcome.     
To learn more about volunteer opportunities with 
C .A . S .H . ,  c l i c k  o n  C . A . S .H .  a t : 
w w w . e m p i r e j u s t i c e . o r g ,  e - m a i l 
cash@empirejustice.org or call Candice Lucas at 
585-295-5733.  For more information on how to 
set up a similar project in your area, contact Rita 
Eygabroad at: reygabroad@empirejustice.org. 
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By Rita Eygabroad 
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The illegal use of social security numbers 
(SSNs) continues to be a major problem.  Both 
the GAO (General Accountability Office) and the 
SSA OIG (Office of the Inspector General) have 
recently issued reports concerning the safe-
guarding of this information.  On a related note, 
the IRS (Internal Revenue Service) has created 
a toll-free number for identity theft victims. 
 
According to the GAO, many county govern-
ments are providing citizen’s full or partial Social 
Security Numbers available online or in bulk to 
private companies.  Public records - such as 
birth, marriage and death certificates, civil and 
criminal court case files, and property liens - that 
used to be accessible only in the county re-
corder’s office can now be viewed remotely 
online in many states.  Approximately 85 percent 
of counties nationwide make the records avail-
able, but only 16 percent of counties place any 
restrictions on the types of entities that can ob-
tain those records.  Furthermore, although about 
half of the states have passed laws that in some 
way limit the display of SSNs in new public re-
cords, most of these laws do nothing to wipe 
SSNs from documents already published and 
available. 
 
The GAO notes that there are bills pending in 
Congress that would limit both private and gov-
ernment entities' ability to sell or display SSNs to 
other parties. According to the GAO, however, 
such a prohibition already exists: 
 

A 1990 amendment to the Social Security 
Act requires that SSNs obtained or main-
tained pursuant to any provision of law 
enacted on or after October 1, 1990, be 
kept confidential, and no authorized per-
son shall disclose any such social security 
account number or related record. 

 
Despite this prohibition, SSA has not promul-
gated any regulations to implement or enforce it. 
 
The GAO prepared its September 4, 2008 report 
- Social Security Numbers Are Widely Available 

in Bulk and Online Records, but Changes to En-
hance Security Are Occurring - as Briefing for 
Senator Charles E. Schumer, Chairman, Sub-
committee on Administrative Oversight and the 
Courts, Committee on the Judiciary.  It is avail-
able at http://www.gao.gov/new.items/
d081009r.pdf.   
 
The OIG also criticized SSA for failing to do 
enough to detect the posting of work activity to 
SSNs that were misused for work purposes.  
SSA had several processes to detect some in-
stances of SSN misuse in its records, such as 
isolating reporting anomalies related to children 
and deceased individuals.  According to the OIG, 
however, SSA needs to strengthen its controls to 
help prevent misuse of an SSN from continuing 
once identified.  It also concluded that SSA 
needs to improve its correspondence with vic-
tims of SSN misuse to educate them about the 
need to report suspected SSN misuse to the 
Federal Trade Commission and law enforce-
ment.  Additionally, the Agency needs to inform 
employers about wage items reported as incor-
rect to assist employers with detecting SSN mis-
use and preventing its continuation. 
 
The OIG’s report - Social Security Number Mis-
use for Work and the Impact on the Social Secu-
rity Administration's Master Earnings File (A-03-
07-27152) - is available at http://www.ssa.gov/
oig/ADOBEPDF/A-03-07-27152.pdf. 
 
Finally, the IRS has established a new toll free 
hotline for taxpayers to call identifying them-
selves as identity theft victims.  The hotline will 
provide taxpayer access to automated mes-
sages and live IRS assistors.  The IRS will have 
teams to take calls in English and Spanish be-
tween the hours of 8:00 am and 8:00 pm local 
time (Alaska and Hawaii follow Pacific Time). It 
will provide guidance to individuals identifying 
themselves as potential victims of identity theft, 
including actions to take when there currently is 
no tax related impact. 
 
The toll-free number is 800-908-4490.  

Identity Theft Issues Abound 
 

By Louise Tarantino & Kate Callery 
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On October 16, 2008, the Social Security Administration (SSA) announced its cost of living adjust-
ments (COLA) for benefits effective January 2009.  It is largest annual increase (5.8%) since 1982, 
and is based on the annual change in the Consumer Price Index (CPI). 
 
The federal portion of monthly Supplemental Security Income (SSI) benefits increases to $674 for in-
dividuals, $1,011 for couples.  The current state supplemental payments in New York will remain the 
same: $87 for individuals living alone, $23 for living with others, and $104 for couples living in their 
own households, or $46 if the   couple lives with others in the same household.  http://www.ssa.gov/
OACT/COLA/SSI.html 
 
Other changes include: 
 

• The student earned income exclusion for SSI recipients will increase to $1,640 per month but 
not more than $6,600 in 2009.  http://www.ssa.gov/OACT/COLA/studentEIE.html 

 
• Monthly fees allowed to institutional representative payees increase from $35 to $37 or, in the 

case of recipients and beneficiaries whose DAA requires a rep payee, from $68 this year to 
$72. 

 
• Wage earners will earn a quarter of coverage, up to four, for each $1,090 of earnings in 2009. 

http://www.ssa.gov/OACT/COLA/QC.html 
 
• The Substantial Gainful Activity threshold, based on the national average wage index instead 

of the CPI, increases to $980 per month, $1,640 for blind individuals, for 2009. http://
www.ssa.gov/OACT/COLA/sga.html 

 
• Disabled individuals who return to work accrue one Trial Work Period ("TWP") month for each 

month in 2009 during which they earn $700 or more. 
 
Medicare changes were announced previously.  The Part B premium for those with low incomes     
remains at $96.40 per month.  The different changes for the rest of the population were announced in 
73 Fed. Reg. 55089-55096 (September 24, 2008). 
 
For all the details, including information on the retirement earnings test and exempt earnings amounts, 
visit SSA’s website: http://www.ssa.gov/OACT/COLA/index.html. 

SSA Announces 2009 COLA 
 

By Louise Tarantino & Kate Callery 
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Regulatory Roundup 
By  Susan C. Antos 

Regulatory Round Up reports on administrative rule making of interest to public benefits specialists.  
The rulemaking described below appeared in the New York State Register from October 22, 2008 to     
December 10, 2008.  All references are to 18 NYCRR, unless otherwise indicated.   

Notice of Proposed Rule Making 

Date  
of  

Filing 

Last Day  
to 

Comment 

Regulations  
Affected Summary 

12/03/08 1/17/09 347.24 Child Support Closure Criteria:  This regulation 
revises the criteria that local child support collection 
units must use when determining whether to close a 
child support case.  Some changes are technical—
”absent” parent is changed to “non-custodial”; refer-
ences to “ADC” are revised.  The proposed regula-
tion also conforms the state regulation to 45 CFR 
303.11, and reduces the time that closed case re-
cords must be maintained from six to three years. 
 
Case closures are reported to the federal govern-
ment annually on OCSE form 157. Once a case is 
closed, the local district has no further enforcement 
responsibilities unless the case is reopened, allow-
ing the local support collection units to focus on 
their remaining caseloads.  

Emergency Rule Making 

Date  
of  

Filing 
Rules Expire On Regulations  

Affected Summary 

11/05/08 2/02/09 352.5(e) Suspension of Utility Repayment Agreement:  This 
emergency regulation, which will also be promulgated 
as a proposed rule, allows local social services districts 
to suspend the enforcement of utility arrears repayment 
agreements between November 1 and April 15 of each 
year.  This allows districts to provide for utility arrears 
and enter into new repayment agreements even when 
a prior agreement has not been repaid.  The regula-
tions had prohibited subsequent assistance unless 
prior arrears payments were current.  So far, 18 coun-
ties have opted to suspend repayment this winter:    
Albany, Allegany, Broome, Cattaraugus, Cayuga, 
Chatauqua, Genesee, Jefferson, Madison, Nassau, 
Oneida, Orange, Oswego, Rockland, Schoharie,     
Suffolk, and Tioga, and Ulster. 
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I. Introduction: 
 
Seniors are particu-
larly vulnerable to 
credit card debt.  
Many use credit 
cards as a plastic 
safety net to make 
essential purchases 
they could not other-
wise afford.  Their 

strong ethic of paying what they are told that 
they owe is precisely what the credit card com-
panies exploit.1  When these debts become over
-whelming, seniors often become victims of 
unlawful debt collection litigation tactics used by 
largely unregulated corporate debt buyers.2  
Debt buyers are new and big and growing; they 
purchase the defaulted debt owed by thousands 
of consumers from the original creditor (often a 
credit card company) for pennies on the dollar, 
and then try to collect on these debts by using 
the courts.3  In 2005, these companies held 
about $170 billion in credit card debt less than 
five years old.4    
 
Zombie Debt 
 
All too often, debt buyers bring suits against con-
sumers seeking payment for debts, which have 
been previously paid.  This now occurs with such 
frequency that these cases have a special name: 
“Zombie Debt”.  An increasing number of similar 
cases arise from identity theft or mistaken iden-
tity.  Debt buyers also bring cases against con-
sumers for payment of stale debt, where the 
statute of limitations has already expired.  Many 
debt buyer suits are routinely filed by their law-
yers without investigation or proof of the amount 
actually owed by the consumer, and cases may 
be based on clerical errors or include illegal fees 
and charges.5 

 
The number of consumer cases filed by debt 
buyers in courts throughout New York State has 

exploded and involves billions of dollars.  Ac-
cording to the Urban Justice Center, approxi-
mately 320,000 consumer debt cases were filed 
in the five boroughs comprising New York City in 
2006.6  Almost 90% of these cases were brought 
by debt buyers.7  In each of these 320,000 
cases, the creditor was represented by an attor-
ney.  According to the Urban Justice Center, in 
96% of these same cases, the consumer-
defendant was never represented by counsel.8  
Thus, it is hardly surprising that a default judg-
ment for the debt buyers was entered in 80% of 
these cases.9   
 
II. Debt Buyers v. Vulnerable Seniors:  
 
The following case is an example of the unfair 
and frequently illegal tactics used by these debt 
buyers in suing seniors for zombie debt; their 
inadequate factual investigation before filing suit; 
and their manipulation of the New York courts to 
obtain a default judgment for money not owed by 
the consumer. 
 
In October 2004, Gladys Rogers, a 70 year old 
retired widow living on Social Security and a 
small pension in Rochester, New York, faced a 
dilemma.  She owed money on a credit card, 
which she couldn’t afford to pay.  To avoid a law-
suit, she made a bargain with a company associ-
ated with the debt collection law firm Wolpoff & 
Abramson.  Mrs. Rogers agreed to pay $75 
every month until amount of the remaining debt, 
about $1500, was paid off completely.     
 
Mrs. Rogers made her payments for the next 
eight months.  When she tried to make her ninth 
monthly payment, however, it was returned to 
her.  The debt collector had closed its post office 
box.  Mrs. Rogers then contacted Wolpoff & 
Abramson to obtain a new address for her pay-
ments, but the company never responded.  At 
that time, the total amount of the outstanding 
debt owed by Mrs. Rogers was $867. 

(Continued on page 14) 

Empire Justice Proposes New Legislation 
To Protect Seniors from Zombie Debt 

 
By Peter Dellinger & Saima Akhtar 
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Meanwhile, Mrs. Roger’s credit debt didn’t disap-
pear.  It was eventually bought for pennies on 
the dollar by a major debt buyer, Palisades Ac-
quisition XVI L.L.C.  
 

Ironically, Palisades then 
chose Wolpoff & Abramson 
as its lawyers for collection 
of Mrs. Roger’s credit card 
debt.  Without warning, in 
September 2007, they sued 
her claiming she owed 
$5596.24 in credit card 
debt.  Palisades did not ex-
plain why or how Mrs. 
Rogers now owed this 
enormous sum, when at 
best, she last owed $867 to 
Wolpoff & Abramson in July 

2005.  Notwithstanding their erroneous math, the 
debt buyer also demanded interest on this 
money, running from the time of her last install-
ment    payment.  
 
Mrs. Rogers could not afford an attorney to de-
fend herself in this suit.  Instead, she and her 
grandson spent over 50 hours contacting Wol-
poff & Abramson on 11 separate occasions at-
tempting to explain that, at best, Mrs. Rogers 
only owed $867 for this debt.  On four separate 
occasions, they sent Wolpoff & Abramson copies 
of October 2005 repayment agreement; copies 
of her cancelled checks and bank statements.  
They also sent a copy of Mrs. Roger’s post-
marked and returned July 2005 envelope con-
taining her installment payment, stamped by the 
post office indicating that the company’s post 
office box had been closed leaving no forwarding 
address. 
 
Wolpoff & Abramson and Palisades ignored Mrs. 
Rogers, and all her letters, facsimiles, and proof.  
Instead, in December 2007, they obtained a de-
fault judgment against Mrs. Rogers for $7016.01 
in Rochester City Court, including interest and 
costs.  Under New York judicial procedure, no 
judge ever saw or reviewed any of Palisades’ 
claims or their purported evidence that Mrs. 
Rogers owed this sum to Palisades.  

 
Realizing that Wolpoff & Abramson had ignored 
her completely, Mrs. Rogers contacted Assem-
bly member David Gantt for help, and he         
referred her to the Empire Justice Center for    
legal assistance.  We agreed to help Mrs.  
 
Rogers with her case.  Now that Mrs. Rogers 
had an attorney, the plaintiff became far more 
responsive.  In October 2008, Palisades and 
Wolpoff & Abramson (now known as Mann 
Bracken) agreed to forgive any and all out-
standing credit card debt owed by Mrs. Rogers, 
and agreed to pay her $18,000 in return for dis-
missal of her unfair debt collection and con-
sumer counterclaims against these debt collec-
tors.10      
 
III. Legislation to Protect Seniors from 

Problem Debt Buying and Collection 
Practices: 

 
Expand the Availability of Civil Legal Services. 

 
While Mrs. Rogers finally achieved a satisfactory 
result in her case because of Assemblymember 
Gant’s intervention and her ability to find an at-
torney willing to defend her without cost, hun-
dreds of thousands of other seniors are not so 
fortunate.  Across the state, the lack of available 
legal representation for defending these suits is 
a massive problem that will only increase as the 
economy worsens and consumer credit card de-
fault increases.   

 
The shocking findings made by the Urban Jus-
tice Center mirror other indicators that show the 
harm to low-income individuals resulting from the 
lack of legal representation available to them.  In 
September 2005, the Legal Services Corporation 
published Documenting the Justice Gap in 
America, which quantified the unmet need for 
legal services nationally.11  The report found that 
at least 80% of low income Americans’ civil legal 
needs were going unmet.  The study’s findings 
revealed a truly disturbing pattern of low income 
individuals being denied justice solely because 
our system lacks the capacity to serve them.  
 

(Continued from page 13) 

(Continued on page 15) 

Consumer Scams—continued 
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Here in New York, similar studies have found 
that the number of New Yorkers left unrepre-
sented due to our state’s civil legal services de-
livery system’s lack of resources is at a similar or 
even more shameful level, and continues to de-
cline, despite the best efforts of the Assembly 
Majority.12   

 
Yet in this case, as in many others, legal repre-
sentation is one of the critical components of ef-
fecting better outcomes for seniors and other 
consumers.  Clearly access to representation in 
these matters is unlikely to occur without addi-
tional resources.  One obvious solution would be 
for the New York Legislature to work with the 
Governor to restore funding for civil legal ser-
vices to the 2007-08 level in the Executive 
Budget and to provide additional resources for 
civil legal services providers to develop expertise 
in this area.  This would go a long way toward 
providing affected seniors access to competent 
legal counsel so that they are able to adequately 
defend themselves against debt buyers in these 
lawsuits.13   

 
Increase the Standard of Proof a Plaintiff-
Creditor Must Produce to Obtain a Default    
Judgment on a Consumer Debt. 

 
Another possible solution is to prevent debt buy-
ers from unscrupulously manipulating the courts 
and obtaining default judgments without ade-
quate proof that a defendant-consumer actually 
owes the amount claimed by the debt buyer.  By 
simply requiring some proof of the debt owed, 
the number of unsubstantiated cases and frivo-
lous claims brought against consumers, includ-
ing seniors, who are unable to defend them-
selves would reduce or eliminate a vast number 
of cases like that of Mrs. Rogers.  For this rea-
son, the Empire Justice Center recommends 
that, for entry of default judgment in consumer 
debt cases, debt buyers be required to provide 
the same level and standards of proof necessary 
to obtain summary judgment on their debt 
claims.      
 
Pass a Revised Version of A.8153A (Pheffer) 
that Requires the Licensing and Bonding of Debt 

Collectors, and Creates a Private Enforcement 
Mechanism. 

 
Third-party debt collectors, such as Palisades 
Acquisition XVI L.L.C., should be subject to state 
regulatory oversight and required to obtain a 
debt collection license from the State of New 
York, as proposed in Assembly Bill 8153A.  New 
York is one of only twelve states that does not 
require state licensing of debt collectors.  Also, 
the proposed bonding requirement in this legisla-
tion could help ensure that aggrieved consumers 
can obtain adequate compensation from debt 
collectors for unlawful debt collection practices.   
 
In response to the massive number of debt col-
lection cases filed by debt buyers, as noted 
above, there are few and inadequate resources 
available for the New York Attorney General and 
local civil legal services programs throughout the 
state to adequately enforce the requirements of 
bill A.8153A. Furthermore, we believe that the 
Committee must recognize the need for private 
rights of action in the enforcement of debt collec-
tion regulatory statutes.  Since the New Deal, 
large scale compliance with consumer and labor 
laws has been most effectively achieved, at the 
lowest governmental cost, when affected indi-
viduals have been granted a private right of ac-
tion for enforcement of their rights under these 
laws and regulations.  Moreover, these statutes 
have been adequately enforced as private ac-
tions because the right to reasonable attorney 
fees is an integral part of the statutory enforce-
ment scheme.  The Empire Justice Center sup-
ports and encourages the passage of a revised 
A.8153A that mandates the licensing and bond-
ing of debt collectors, and creates a private right 
of action with payment of reasonable attorney 
fees for the enforcement of these requirements. 
 
Expand the Scope and Damages Provisions of 
New York’s Deceptive Acts and Practices      
Statute, Gen. Bus. Law §§ 349 and 349-c. 

 
Every state has a statute or collection of statutes 
intended to target unfair and deceptive acts and 
practices (UDAP) that occur in the course of 
consumer transactions.  A strong UDAP statute 

(Continued from page 14) 

(Continued on page 16) 
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contributes to consumer protection in two signifi-
cant ways.  First, UDAP statutes that truly pro-
tect consumers are flexible.  A UDAP statute can 
protect consumers from deceitful debt collection 
practices, automobile sales, lease of goods, 
mortgage transactions and any of hundreds of 
other commercial transactions. The scope of the 
protection offered is determined primarily by the 
language of the statute.  Thus, a thoughtfully 
crafted UDAP statute will serve many consumers 
and apply to a widely varied array of commercial 
transactions.  Even as new consumer schemes 
emerge and begin harming consumers, the flexi-
bility of a good UDAP statute will provide an al-
ready existing route to relief for the consumer. 
 
Additionally, UDAP statutes generally create a 
right of private enforcement for a consumer who 
has been subjected to unfairness or deception in 
a business transaction.  The UDAP statute cre-
ates a direct mechanism for a consumer to seek 
compensation for the harm they experienced.  
The private legal remedies provided in a strong 
UDAP statute can deter further misconduct by 
businesses and ease the expectation of enforce-
ment by government agencies. 
 
New York’s UDAP-type statutes, Gen. Bus. Law 
§§ 349-350-f, currently fail to offer consumers 
meaningful protection.  Currently, New York’s 
UDAP-type statute applies to only to deceptive 
practices, but not those that are unfair or uncon-
scionable.14  A ban on unfair statutory debt col-
lection tactics could prevent billing or collection 
of any fees or charges that are not expressly au-
thorized by the original credit agreement, as ex-
emplified by Palisades’ attempt to collect from 
Mrs. Rogers.15 

 
Still more problematic, punitive damages 
awarded to the consumer in New York are lim-
ited generally to $50, or $1000 in cases where 
the court finds the violation was willful.16  If there 
is sufficient proof, the court may award punitive 
damages up to $10,000 if the victim of the 
scheme was a senior citizen and the scam was 
directed at the primary resources (home, pen-
sion, Social Security, etc.) of the senior.17  In re-
ality, the inadequacy of the current punitive dam 

 
ages provisions means that it is almost impossi-
ble for the New York statute to deter debt collec-
tion schemes targeting senior consumers.  For a 
business like Palisades Acquisition, the possibil-
ity of paying the maximum in punitive damages 
in a single case like Mrs. Rogers’s does not off-
set the potential income from collection of money 
from other senior citizens whose zombie debts 
were pooled with Mrs. Rogers.  In a case like 
that of Mrs. Rogers, a class action authorized 
under the UDAP statute would offer broad pro-
tection to other New Yorkers in the same situa-
tion dealing with the same collection company 
and would act as a more likely deterrent.  The 
Empire Justice Center recommends expanding 
the scope of Gen. Bus. Law §349 to include 
practices that are unfair or unconscionable, ex-
plicitly permit class action law suits, allow puni-
tive damages for any UDAP violation that are 
three times the actual damages incurred by the 
plaintiff, and permit the court to assess statutory 
damages up to $10,000 per statutory violation in 
addition to the plaintiff’s reasonable attorney 
fees and costs. 
 
IV. Conclusions: 

 
The Empire Justice Center is extremely con-
cerned about dubious debt buying and collection 
practices that are expanding at a time when 
many seniors are losing value in their homes 
which are often their primary asset.  As seniors 
continue to feel the pressures of the current 
economy, New York’s seniors will be less and 
less likely to be able to afford to hire a private 
attorney to look into a problem with an old credit 
card bill.  Therefore, we strongly urge the As-
sembly to work with the Senate and the Gover-
nor to: 

 
• Provide more funding to critical legal ser-

vices that help senior citizens resolve 
debt and credit schemes 

• Increase the standard of proof a plaintiff-
creditor must produce to obtain a default 
judgment on a consumer debt 

• Require all debt collectors in New York to 
obtain a state license and post a bond  

(Continued from page 15) 
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before conducting business 

• Expand New York’s Deceptive Acts and 
Practices Law to protect consumers 
harmed by unfair or unconscionable 
transactions. 

• Increase the punitive damages provisions 
of New York’s Deceptive Acts and Prac-
tices Law in order to create an actual de-
terrent to individuals or business who 
would engage in unfair or deceptive busi-
ness practices. 

 
Please contact Peter Dellinger should you have 
any questions at (585) 454- 4060, pdellin-
ger@empirejustice.org. 
 
On December 1, in New York City, the Empire 
Justice Center delivered its testimony to the As-
sembly Standing Committee on Consumer Af-
fairs and Protection and the Assembly Commit-
tee on Aging addressing consumer scams affect-
ing senior citizens.  This article is excerpted from 
that testimony. 
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HEAP Can Help More New Yorkers  
Stay Warm This Winter 

 
By Cathy Roberts 

The New York State Office of Temporary and Disability Assistance (OTDA) is raising the income 
guidelines for emergency HEAP (Home Energy Assistance Program) benefits, thanks to additional 
funding provided by the federal government.  The additional funds were released after OTDA had for-
mulated this year’s HEAP plan.  OTDA is amending our state HEAP plan as follows: 
 

1. Raising the income ceiling for emergency HEAP benefits from 60% of the State Median 
Income (SMI) to 75% SMI, effective January 1, 2009 

2. Adding a second HEAP emergency benefit, and 
3. Issuing a $100 supplemental regular HEAP benefit. 

 
The new emergency HEAP guidelines as of  January 1, 2009 are as follows: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
These changes should help more low and moderate income New Yorkers heat their homes this win-
ter.  To access OTDA’s HEAP state plan amendment, go to http://www.otda.state.ny.us/main/heap/
stateplan.asp.  

Household Size Maximum 
Monthly Income* 

1 $2,454 

2 $3,209 

3 $3,964 

4 $4,720 

5 $5,475 

6 $6,230 

7 $6,371 

8 $6,513 

9 $6,655 

10 $6,796 

11 $6,938 

11+ +$142 

Emergency HEAP Guidelines  

Household Size Maximum 
Monthly Income* 

1 $1,963 

2 $2,567 

3 $3,172 

4 $3,776 

5 $4,380 

6 $4,984 

7 $5,097 

8 $5,210 

9 $5,324 

10 $5,437 

11 $5,800 

11+ +$450 

Regular HEAP Guidelines 
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Standard Utility Allowances to Increase 
 
The Northeast Region of the Food and Nutri-
tion Service of USDA has granted the re-
quest of New York’s Office of Temporary and 
Disability Assistance for an increase in the state’s 
standard utility allowances used to calculate the 
monthly food stamp benefits of recipient house-
holds.  The increase is substantial.  Beginning on 
February 1, 2009, the standard utility allowances 
for New York City, Long Island and the rest of the 
state will be as follows: 

 

 
The telephone allowance for individuals who have 
no domestic utility or heating costs and do not live 
in HEAP eligible housing remains $33. 
 
These increases are substantial, from slightly more 
than $200 a month for HEAP eligible households 
(now the overwhelming majority of food stamp re-
cipients) in New York City to about $170 for HEAP 
households in the rest of the state.  The primary 
beneficiaries will be food stamp households with 
an elderly or disabled member because their shel-
ter deduction, of which the SUA is a component, is 
uncapped.  Other food stamp households will see 
an increase in benefits only if their total excess 
shelter deduction is not already at the maximum of 
$446 a month.  The excess shelter deduction is the 
amount by which total shelter costs exceed fifty 
percent of a household’s adjusted income. 
 
USDA Lifts 50 Percent Cap on Face-to-Face In-
terview Waivers 
 
Having determined that there is no decrease in 
payment accuracy in the case of households who 
had the face-to-face interview requirement of the 
food stamp program waived, USDA has informed 
the states that they are no longer required to limit 
their use of categorical waivers to no more than 50 
percent of the caseload.  Categorical waivers allow 

the state to waive in person interviews for 
categories of the population without having 
to document hardship in each individual 
case files.  In its memo lifting the cap, 
USDA notes that “...as low income house-

holds are being severely impacted by the rising 
cost of transportation, waiving the face-to-face in-
terview for a State’s entire caseload at initial certifi-
cation could significantly improve the ability of 
households to completer the application process.  
On a statewide basis, New York already waives 
the face-to-face interview requirement upon re-
quest for elderly and disabled applicants and is in 
the process of a state wide waiver for working 
families. 
 
States are reminded that if a household or its au-
thorized representative makes a request for an in 
person rather than telephonic interview, it must be 
granted.  Here is a link to the memo: 
www.fns.usda.gov/fsp/rules/Memo/08/102808.pdf. 
 
USDA Memo Regarding Income Verification by 
Undocumented Immigrants 
 
In response to a question raised by the Mid-
Atlantic Region concerning Virginia’s practice of 
denying food stamp benefits to households where 
there are discrepancies between a household 
member’s name and the name and social security 
number on the paystub submitted to verify earn-
ings, USDA has stated that such a practice con-
flicts with federal food stamp regulations.  USDA 
reminds USDA’s Regional Directors that that the 
integrity of the food stamp program is best served 
by encouraging people to fully report their income 
and to document that income by the best means 
available.  Inasmuch as the paystub is not being 
offered to prove identity or provide a Social Secu-
rity number, the household member should be 
given the opportunity to attest to the accuracy of 
the earnings. 
 
These situations arise of course when the house-
hold’s wage earner is an immigrant who is not au-
thorized to work.  He or she will also be ineligible to 
receive food stamp benefits. Nevertheless, as a 
parent of eligible household members, his or her 
wages count in determining the grant of the eligible 
household members.  To refuse to accept wage 

(Continued on page 20) 

Region Heating / Cooling 
SUA  

Domestic  
Utility 

New York City $781 $308 

Long Island $727 $286 

Rest of State $645 $261 
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information with discrepant information that is oth-
erwise reliable evidence of actual earnings would 
be to create a barrier on the ability of eligible 
household members, usually the U.S. citizen chil-
dren, to obtain benefits to which they are otherwise 
entitled.  In past guidance issued by federal agen-
cies about this issue, states were advised that 
such application barriers violate the civil rights of 
the children. 
 
Importantly, the USDA memo emphasizes that 
states have no authority to report or disclose infor-
mation obtained from a household member in con-
nection with a food stamp application to any per-
son not connected with the administration of the 
food stamp program.  Thus the question raised by 
Virginia about reporting households who provide 
pay stubs with discrepant information to the state’s 
attorney is answered by a resounding “NO”.  A link 
to the USDA memo is provided here: 
www.fns.usda.gov/fsp/rules/Memo/08/111308.pdf . 
 
 

 
OTDA Issues ADM on Farm Bill Reauthorization 
Changes 
 
On October 29, 2008, OTDA issued its policy 
memo outlining the changes to the food stamp pro-
gram made through the 2008 Farm Bill reauthori-
zation.  Most of these changes have already been 
put into place and include, among others, the in-
crease to the standard deduction, the lifting of the 
cap on the dependent care deduction and the in-
dexing of resource limits.  Here is the link to the 
ADM: www.otda.state.ny.us/main/directives/2008/
ADM/08-ADM-09.pdf. 

 
Questions?? 
 
If you have questions about this article or any other 
food stamp related issues, you can contact Cathy 
Roberts (croberts@empirejustice.org) or Barbara 
Weiner (bweiner@empirejustice.org) at the Empire 
Justice Center or give them a call at 518-462-
6831. 

(Continued from page 19) 
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