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Standing: Is it Jurisdictional? 

• U.S. Constitution Article III –Case and Controversy Requirement

• New York Approach to Standing

Siegel on New York Practice: 

“It is the law’s policy to allow only an aggrieved person to bring 
a lawsuit. One not affected by anything a would-be defendant 
has done or threatens to do ordinarily has no business suing, 
and a suit of that kind can be dismissed at the threshold for 
want of jurisdiction without reaching the merits. When one 
without the requisite grievance does bring suit, and it’s 
dismissed, the plaintiff is described as lacking “standing to 
sue” and the dismissal as one for lack of subject matter 
jurisdiction.”
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Saratoga County Chamber of Commerce, Inc. v. Pataki, 
100 N.Y. 801, 766 N.Y.S.2d 654, 798 N.E.2d 1047 
(2003):

• “Standing to sue is critical to the proper functioning of the 
judicial system. It is a threshold issue. If standing is denied, 
the pathway to the courthouse is blocked. The plaintiff who 
has standing, however, may cross the threshold and seek 
judicial redress….The rules governing standing help courts 
separate the tangible from the abstract or speculative injury, 
and the genuinely aggrieved from the judicial dilettante or 
amorphous claimant.”

• But, New York courts have treated standing as a common 
law concept, in contrast to federal approach, where it rests 
on constitutional and prudential grounds.

Capacity to Sue Versus Standing

• Capacity to sue goes to the litigant’s status, i.e., its 
power to appear and bring its grievance before the 
court. Ex.: foreign corporation or llc may not bring an 
action unless it is registered with Secretary of State; 
minors lack legal capacity, etc.

• Standing requires an inquiry into whether the litigant 
has an interest in the claim at issue that the law will 
recognize as a sufficient predicate for determining the 
issue at the litigant’s request. Is the relief sought in the 
case properly sought by this plaintiff?

• These distinct issues should not be conflated.



10/16/2013

3

Standing in a Foreclosure Case

• Foreclosing plaintiff must own the note and the 
mortgage at the inception of the action. Deutsche Bank 
National Trust Co. v. Barnett, 88, A.D. 3d 636, 931 
N.Y.S. 2d 630, (2d Dep’t 2011); Kluge v. Fugazy, 145 
A.D. 2d 537, 536 N.Y. S. 2d 92 (2d Dep’t 1988)

• Note and Mortgage: assignment of the mortgage 
without assignment of the debt, i.e. the note, is a 
nullity.

• Note: represents contractual debt obligation
Mortgage: represents collateral security for debt

Assignment Must Be Complete Before
Foreclosure Action Commenced

• Assignment can be by written assignment or by physical 
delivery of note and mortgage.

• Difficult for plaintiff to prove physical delivery prior to 
commencement.

• If written assignment involved, execution date generally 
controls and conclusory affidavits of prior physical delivery are 
highly suspect.

• Back dated assignment ineffective absent proof of prior 
physical delivery. Wells Fargo v. Marchione, 69 A.D. 3d 204, 887 
N.Y. S. 2d 615 (2d Dep’t 2009); see also New Century Mtge. 
Corp. v. Kogan, 2013 NY Slip Op 50047(U) (Kings Cty. Jan. 14, 
2013 (no standing where  plaintiff commenced foreclosure 
action twelve days after it  assigned  mortgage and note to 
another party and therefore did not own note and mortgage 
when it commenced the action.)
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Retroactive Assignments

 LaSalle Bank N.A. at Trustee v. Ahearn, 59 A.D.3d 911 (3d Dep’t 
2009) (retroactive assignment ineffective where foreclosure 
action commenced prior to execution of assignment). Accord, 
Countrywide Home Loans, Inc. v. Gress,   68 A.D.3d 709, 888  
N.Y.S.2d 914 (2d Dep’t 2009) (retroactive assignment executed 
after commencement of action ineffective to confer standing on 
assignee in foreclosure action commenced before execution of 
assignment).

 Commencement: measured by filing, not service; Wells Fargo 
Bank N.A. v. Marchione, 69 A.D.3d 204, 887 N.Y.S.2d 615 (2d 
Dep’t 2009) (affirming dismissal where assignment  was executed 
after filing of action but before service of summons and 
complaint;; execution date of assignment is controlling) 
ineffective)

Particular Issues Implicated in 
Foreclosure Cases 

 Assignments and Chain of Title, including timing, 
suspicious endorsements and allonges, 
assignments from MERS as nominee, lack of 
documented authority of parties signing 
assignments, assignees signing on behalf of 
assignors

 Robo-signing of assignment documents

 Mortgage-Backed Securities Investment Vehicles: 
Pooling and Servicing Agreements and non-
compliance with trust closing dates and other 
terms
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Assignments and Physical Delivery

• Assignment can be by written assignment or by 
physical delivery of note and mortgage. 

• Difficult for plaintiff to prove physical delivery 
prior to commencement: what is plaintiff’s 
evidence of physical delivery? Affiants often lack 
personal knowledge, may not even be employed 
by the correct party, and cannot provide any 
specifics—affidavits typically do not meet 
standards for grant of summary judgment.

• If written assignment involved, execution date 
generally controls.

MERS and Standing

• Assignment from MERS when 
MERS is designated merely as 
nominee of lender, and never 
owned note, is ineffective to 
confer standing on its assignee. 
Bank of New York v. Silverberg, 
86 A.D. 3d 274, 926 N.Y.S. 2d 532  
(2d Dep’t 2011).



10/16/2013

6

MERS, STANDING, SUMMARY 
JUDGMENT

 Homecomings Financial, LLC v. Guldi, 108 A.D.3d 506, 969 N.Y.S.2d 470 (2d Dep’t 2013) 
(reversing grant of summary judgment to plaintiff; Upon search of Record, awarding 
summary judgment to defendant dismissing foreclosure complaint because plaintiff 
failed to prove that MERS was the lawful holder of mortgage and note when action was 
commenced. 

 Mortgage language identifying MERS as nominee and purporting to authorize it to 
foreclose insufficient to overcome requirement that foreclosing party be both 
holder or assignee of subject mortgage and holder of the underlying note when the 
action is commenced. 

 Note specifically identified lender as a different party and plaintiff failed to submit 
any evidence demonstrating that note was physically delivered to MERS prior to 
action's commencement. 

 Evidence that MERS assigned the mortgage instrument to plaintiff during the 
course of the action was ineffectual, because such an assignment would not 
render plaintiff the holder of the note because "MERS could not transfer that which 
id did not hold." 

 Plaintiff's servicing agent's affidavit stating that the note was delivered to 
custodian of records of plaintiff during the course of the action was also 
insufficient, and, in any event, provided no factual details of the physical delivery 
of the note).

Summary Judgment and Issues of Proof 

 Deutsche Bank Natl. Trust v. Haller, 100 A.D. 3d 680, 954 
N.Y.S.2d 551 (2d Dep’t 2012) Reversing grant of summary 
judgment: plaintiff failed to demonstrate prima facie 
entitlement to foreclosure:

 (a) it lacked sufficient evidence of physical delivery of the 
note prior to commencement of action where servicer’s 
affidavit gave no details of physical delivery;  

 (b) it failed to prove that it was holder of note and 
mortgage by virtue of endorsement or written assignment 
where endorsement was undated and was not annexed to 
copy of complaint attached to complaint and where 
written assignment presented in support of motion lacked 
any evidence that party who purported to execute 
assignment was authorized to do so by putative assignor. 
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Summary Judgment and Issues of Proof 
(cont.)

 Deutsche Bank Natl. Trust Co. v. Spanos, 102 
A.D.3d 909, 961 N.Y.S.2d 200 (2d Dep’t 2013) 
(reversing grant of plaintiff's motion for summary 
judgment and dismissal of defendant's affirmative 
defenses based on failure to serve 90 day notice 
and standing, while affirming trial court's denial of 
defendant's cross motion for summary judgment 
on those defenses. 
 Plaintiff failed to establish its prima facie standing to commence 

the action, as its evidence did not demonstrate physical delivery 
of the note prior to commencement of the action or that it was 
the assignee by virtue of a written assignment prior to 
commencement. 

Summary Judgment and Issues of 
Proof –Some Trial Level Decisions

 U.S. Bank natl. Assn. v. Guy, 2013 NY Slip Op 51532 (U) 
(Kings Cty., Schmidt, J. August 22, 2013) (granting 
defendant’s motion to dismiss for lack of standing: Plaintiff 
failed to prove delivery of note prior to commencement 
where “possession affidavit” offered by document custodian 
was not based on personal knowledge and asserted physical 
delivery on a date that was inconsistent with complaint's 
allegations. Plaintiff's reliance on undated allonge was 
misplaced where the note had room for further 
endorsements and the allonge was not firmly affixed to the 
note as required by the UCC. Court also rejected Plaintiff's 
assertion that Defendant's acceptance of a HAMP 
modification was a ratification of plaintiff's ownership of the 
note, which was unsupported by any legal authority).
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Summary Judgment and Issues of Proof –
Some Trial Level Decisions (cont.)

 U.S. Bank N.A. v. Bressler, 2013 NY Slip Op 50498(U) (Kings Cty, 
Silber, J. April 3, 2013) (denying motion to reargue prior denial of 
plaintiff's summary judgment motion and grant of defendant's cross 
motion to dismiss for lack of standing, where plaintiff relied on 
defective MERS assignment where MERS never owned the note, 
had no authority to assign the mortgage or note, and the 
assignment had been executed by plaintiff-assignee’s counsel, a 
known robo-signer. On reargument, court rejected argument that 
note was transferred through PSA and by transfer of physical 
possession, finding allonge submitted in opposition to cross 
motion to dismiss insufficient, and affidavit alleging physical 
delivery prior to commencement of action insufficiently specific. 
Court also held that the PSA did not effectuate the transfer of the 
note, but merely anticipated future transfer of the note)

Summary Judgment and Issues of 
Proof –Trial Level Decisions (cont.)

 Bank of N.Y. Mellon v. Dean, 2013 NY Slip Op 23224 
(Kings Cty., Battaglia, J. July 11, 2013) (plaintiff failed 
to establish prima facie entitlement to judgment of 
foreclosure: Assignment of mortgage from MERS to 
plaintiff, which did not purport to assign note, was 
insufficient to confer standing; unauthenticated 
Pooling and Servicing Agreement excerpts did not 
suffice to establish plaintiff's standing; affidavit in 
support of summary judgment motion of physical 
delivery was neither based on personal knowledge 
nor adequately specific and failed to establish that 
assignor to plaintiff ever had possession of the 
note). 
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DECISIONS UPHOLDING STANDING-
SHORT ON ANALYSIS

 Redrock Kings, LLC v. Kings Hotel, Inc., 109 A.D.3d 602, __N.Y.S.2d__, 2013 
WL 4437252 (2d Dep’t August 21, 2013) (reversing denial of motion for 
summary judgment and order of reference; plaintiff established its prima 
facie entitlement to judgment by providing the subject note and mortgage 
and proof of default, reciting without any analysis, that defendant failed to 
raise a triable issue of fact concerning plaintiff's standing, validity of 
extension agreement or plaintiff's contractual right to foreclose).

 Citimortgage, Inc. v. Friedman, 109 A.D.3d 573, __N.Y.S.2d __, 2013 WL 
4437086 (2d Dep’t August 21, 2013) (affirming denial of defendant's motion 
for summary judgment; court below properly found defendant waived 
standing defense by failing to raise it in its answer or a pre-answer motion 
to dismiss, and further holding that, in any event, defense failed on the 
merits because plaintiff demonstrated that when it commenced the 
foreclosure action it was the holder of the mortgage and two slightly 
different versions of the note, both of which were indorsed in blank, and 
because plaintiff agreed to proceed on the version of the note that 
defendant conceded was validly signed and was not altered).

Appellate Division Decisions 
Upholding Standing(cont.)

 Deutsche Bank Nat. Trust Co. v. Whalen, 107 A.D. 3d 931, 969 
N.Y.S.2d 82 (2d Dep’t 2013) (affirming grant of summary judgment in 
favor of plaintiff and dismissing defendant's affirmative defenses and 
counterclaims: plaintiff established standing as holder of note and 
mortgage by physical delivery prior to action’s commencement with 
evidence that its custodian received the original note in October 2005 
and received the original mortgage in February 2006 and safeguarded 
those original documents in a secure location, without discussing 
nature of the evidence of such physical delivery or whether it 
satisfied evidentiary standard for summary judgment. Because 
plaintiff established physical delivery, court did not address validity of a 
subsequently executed document assigning the mortgage and note. 
Court also held that defendant failed to raise a triable issue of fact on its 
standing challenge or on its assertion of unclean hands in plaintiff's 
obtaining the note and mortgage without explaining why).
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Appellate Division Decisions Finding  
Standing(cont.)

 Bank of Smithtown v. 264 W. 124 LLC, 
105 A.D.3d 468, 963 N.Y.S.2d 176 (1st

Dep’t 2013) (reversing denial of plaintiff’s 
summary judgment motion, holding that 
plaintiff produced note and mortgage and 
uncontested proof of default and that 
defendant failed to raise triable issue of 
fact on any defense to foreclosure).

Appellate Division Decisions 
Finding  Standing(cont.)
 One West Bank FSB v. Carey, 104 A.D. 32 

44, 960 N.Y.S.2d 306 (1st Dep’t 2013) 
(affirming denial of motion to dismiss 
challenging plaintiff’s standing, holding that 
evidence submitted in opposition to motion, 
including affidavit from plaintiff’s employee, 
established that assignment of note had been 
effectuated by physical delivery prior to 
commencement of action).
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Appellate Division Decisions 
Finding  Standing(cont.)
 JP Morgan Chase Bank v. Shapiro, 104 A.D.3d 411, 

959 N.Y.S.2d 918 (1st Dep’t 2013) (affirming grant of 
summary judgment, holding that plaintiff's employee's 
affidavit claiming personal knowledge of plaintiff's 
status as successor in interest to WAMU was sufficient 
to establish plaintiff's standing, and holding that First 
Department's prior decision in JP Morgan Chase Bank 
N.A. v. Miodownik, 91 AD3d 546 (1st Dep't 2012) 
recognized plaintiff's status as successor to WAMU 
with standing to foreclose on all loans formerly held by 
WAMU).



Appellate Division Decisions 
Finding  Standing(cont.)

 Wells Fargo v. Levin, 101 A.D.3d 1519, 958 N.Y.S.2d 227 (1st Dep’t), 
app. den. 21 N.Y.3d 887, 988 N.E.2d 516, 965 N.Y.S.2d 780 (2012) 
(affirming grant of summary judgment to plaintiff and denial of 
defendant's motion to reargue or renew. Insofar as defendant's motion 
was based on evidence of plaintiff's law firm's foreclosure misconduct in 
other actions, decisions reporting such misconduct predated underlying 
summary judgment motion and therefore could have been raised in 
opposition and, in any event, such misconduct in other cases did not 
establish fraudulent or deceptive conduct in this case. Defendant's 
motion to vacate based on CPLR 5015 based on same allegations also 
failed, and to the extent that defendant sought vacatur of judgment for 
lack of subject matter jurisdiction based on plaintiff's lack of standing, 
court stated that lack of standing was not jurisdictional, without any 
discussion concerning why standing challenge, which was properly 
preserved in defendant's answer, did not preclude grant of summary 
judgment to plaintiff).



10/16/2013

12

Appellate Division Decisions Finding  
Standing(cont.)

 HSBC Bank USA, N.A. v. Ashley, 104 A.D.3d 975, 961 N.Y.S.2d 337 
(3d Dep’t), app. den. 21 N.Y.3d 956, 991 N.E.2d 213, 969 N.Y.S.2d 439 
(2013) (affirming denial of defendant's motion to vacate judgment of 
foreclosure and sale, to dismiss action or to permit filing of late answer. 
Court rejected defendant's motion to vacate judgment of foreclosure and 
sale premised on assertion that plaintiff engaged in fraud by falsifying 
assignment documents to make it appear as if it had standing to 
foreclose when it did not, because defendants had waived standing 
defense by failing to raise it in either an answer or pre-answer motion to 
dismiss. Court also found no reasonable excuse for delay, given that 
defendants were aware of foreclosure action; having appeared therein 
since 2009, and given defendants' unexplained failure to exercise 
reasonable diligence in discovery of documentation purportedly 
demonstrating the fraud. Absence of reasonable excuse for delay also 
supported denial of motion for leave to file late answer).

Appellate Division Decisions Finding  
Standing(cont.)

 Chase Home Finance LLC v. Miciotta, 101 A.D.3d 
1307, 956 N.Y.S.2d 271 (3d Dep’t 2012) (affirming 
denial of motion to dismiss for lack of standing, holding 
that language in governing assignments of mortgage 
was broad enough to effect assignment of note where 
it referenced "all liens created or secured thereby, all 
obligations therein described, the money due and to 
become due thereon with interest," and "all 
indebtedness secured thereby," reciting that no 
special language is necessary to effect an assignment 
so long as language shows the intention of the owner 
of a right to transfer it).
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UNSUCCESSFUL POST-JUDGMENT STANDING 
CHALLENGES TO FORECLOSURE JUDGMENTS ON 
GROUNDS OF FRAUD

 U.S. Bank Natl. Assn. v. Allen, 102 A.D. 3d 955, 958 N.Y.S.2d 737 (2d 
Dep’t 2013) (affirming denial of defendant's motion pursuant to 
CPLR 5015(a)(3) to vacate an order of reference and to dismiss the 
complaint, premised on plaintiff's lack of standing due to alleged 
fraudulent assignment: defendant failed to make a showing that 
plaintiff engaged in the type of fraud or misconduct that would 
warrant vacatur of the order of reference pursuant to CPLR 
5015(a)(3)).

 Deutsche Bank National Trust Co. v. Hunter, 100 A.D.3d 810, 954 
N.Y.S.2d 181 (2d Dep’t 2013) (affirming denial of motion to vacate 
default judgment of foreclosure and sale pursuant to CPLR 
5015(a)(3) and (4) asserting standing defense, holding that record 
contained no evidence of fraud or misrepresentation, and stating 
that alleged lack of standing is not a jurisdictional defect).

Waiver of Standing Defenses

• Is standing defense waived if not raised in the answer or pre-
answer motion to dismiss?  

• Wells Fargo Bank v. Mastropaolo, 42 A.D. 3d 239, 837 N.Y.S. 2d 
247 (2d Dep’t 2007); HSBC v. Dammond, 59 A.D. 3d 679, 875 
N.Y.S. 2d 490, 875 N.Y. S. 2d 490, (2d Dep’t 2009); Countrywide 
v. Delphonse, 64 A.D. 3d 624, 883 N.Y. S. 2d 135 (2d Dep’t 2009).

Cf. Security Pacific Nat’l Bank v. Evans, 31 A.D. 2d 278, 820 
N.Y.S. 2d 2 (1st Dep’t 2006) (plaintiff lender commenced action 
after merging with another bank; lack of legal capacity waived; 
not an  issue of standing)

 CPLR 3211(e) only provides that capacity to sue is waived; no 
mention of standing

Mastropaolo equated standing to capacity to sue for CPLR 3211 
(e) purposes, but in Mastropaolo,significantly, defendant had 
appeared by counsel and answered without asserting standing 
defense. 
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SHOULD COURTS BLINDLY FOLLOW 
MASTROPAOLO?

 Does its reasoning make sense for:

a. an unrepresented party who answers pro se?

b. a party who fails to answer at all?

c. ever? Why do we want to award judgments of foreclosure to 
plaintiffs who cannot establish that the debt is owed to them? 
Would we allow someone who is not a party to a contract to sue 
for breach of contract without proving that the rights under the 
contract on which they sue were assigned to them?

 d. Policy reasons for waiver of capacity defense embodied in 
CPLR 3211(e): does that apply to standing? 

Exceptions/Limitations on Waiver

 No waiver of standing defense where 
plaintiff had not appeared or answered 
altogether: 
E.g., Deutsche Bank v. McRae, 894 
N.Y. S. 2d 720 (Allegheny Cty. 2010); 
Citigroup v. Bowling, 25 Misc. 3d 
1244A, 906 N.Y. S. 2d 778 (Kings Cty. 
2009).
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Some Courts Have Just Recognized That 
Mastropaolo Makes No Sense!

 Citimortgage, Inc. v  Finocchiario, 2013 NY Slip Op 30003(U) 
(Richmond Cty. January 4, 2013) (granting order to show 
cause seeking vacatur of order of reference entered on 
default and dismissing for lack of standing. Court 
determined that defendant possessed meritorious standing 
defense where plaintiff's chain of title derived from MERS 
and where MERS never held any interest in the note. Court 
expressly considered Mastropaolo and nonetheless held that 
standing defense could not be waived, dismissing the action 
for lack of standing. In rejecting Mastropaolo, the Court 
stated that "it has become evident in the realm of foreclosure 
litigation that it would be a miscarriage of justice to continue 
to treat standing as a defense that can be waived."

Leave to Amend Answer to Assert 
Standing Defense is Permitted

• U. S. Bank, Natl. Assn. v. Sharif, 89A.D. 3d 723,933 N.Y.S. 
2d 293, 2011 NY Slip Op 07835 (2d Dep’t Nov. 1, 2011) (reversing 
denial of leave to amend to assert standing and denial of motion to 
dismiss for lack of standing where plaintiff demonstrated no 
prejudice and failed to establish its standing foreclose). See also
Aurora v. Thomas, 70 A.D. 3d 986, 897 N.Y.S.2d 140 (2d Dep’t 
2010) (affirming grant of motion for leave to amend to assert 
standing and capacity to sue, finding no waiver where documents 
relied upon were revealed during discovery); HSBC v. Enobakhare, 
2010 Slip Op 31925 (U) (Richmond Cty. 2010) (granting motion for 
leave to amend answer; amended answer could assert defenses 
that were arguably waived by failure to assert originally)

• Deutsche Bank v. Ramotar, 30 Misc. 3d 1208(A), 2011 WL 66041 
(Kings Cty. 2011) (denying summary judgment and order of 
reference, granting defendant who had previously answered pro se 
leave to file amended answer asserting standing and robo-signing 
defenses)
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Standing Asserted in Opposition to Motions for 
Default/Summary Judgment/Order of Reference 

• Prima Facie Case in a Foreclosure Case Requires showing of 
ownership of note and mortgage. Campaign v. Barba, 23 A.D. 
3d 327, 805 N.Y.S. 86 ( 2d Dep’t 2005)

• Distinction between moving to dismiss for lack of standing 
when defense has arguably been waived and opposition to 
plaintiff’s motion for summary judgment and order of 
reference for failure to establish ownership of note (prima 
facie case).

• But see Countrywide Home Loans v. Delphonse, 64 A.D.3d 
624, 883 N.Y.S.2d 135 (2d Dep’t 2009)(trial court incorrectly 
found triable issue of fact concerning standing in denying 
plaintiff’s summary judgment motion where defense was 
waived by failure to assert in an answer or motion to 
dismiss).

MAYBE A STANDING DEFENSE IS 
NOT A STANDING DEFENSE AT ALL
 Wells Fargo Bank, N.A. v. Erobobo, 2013 NY Slip Op 50675 

(Kings Cty, Saitta, J. April 29, 2013) Because plaintiff's ownership of 
note and mortgage is element of plaintiff's prima facie claim, 
general denial was sufficient to preserve defense, which court 
distinguished from a conventional standing or capacity to sue 
affirmative defense which is deemed waived if not timely asserted 
in pre-answer motion to dismiss or answer. Plaintiff had not 
established ownership of the note and mortgage because the note 
was acquired after the closing date of the trust in violation of the 
terms of the Pooling and Servicing Agreement, and was thus a void 
transfer under New York EPTL 7-2.4, and was also improper 
because the trustee violated the terms of the trust by acquiring the 
note directly from the sponsor's successor in interest rather than 
from the Depositor, as was required by the Pooling and Servicing 
Agreement). 

 (Pooling and Servicing Agreement Defects defeated showing of 
note ownership)
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MAYBE A STANDING DEFENSE IS NOT A 
STANDING DEFENSE AT ALL (cont.)

 HSBC Bank USA N.A. v. Roumiantseva, 39 Misc.3d 1239(A), 2013 WL 2500829 
(Kings Cty. , Saitta, J. June 11, 2013) (summary judgment dismissing foreclosure 
action granted based on plaintiff's failure to establish that it was owner or holder 
of the note: 

 Defense preserved by denial of allegation that plaintiff was owner and holder of  
note and mortgage, and was not an issue of standing but as element of plaintiff's 
foreclosure claim. 

 Supplemental affidavit of plaintiff's servicing agent stating that plaintiff became 
owner of note and mortgage by having possession of original "negotiable 
promissory note" and mortgage was not based on personal knowledge and did 
not identify which books and records it was based upon. Moreover, note was not 
properly endorsed, so it could not be negotiated by mere delivery to Plaintiff, 
because the note itself contained no endorsement, and the purported allonge 
annexed to the plaintiff's moving papers was not affixed to the note and was, 
instead, merely a separate sheet of paper clipped to the note by a paper clip, 
insufficient to make the note into  negotiable instrument capable of transfer by 
mere physical delivery. 

 Assignment executed by MERS insufficient to transfer the note, because on its 
face it purported only to transfer the mortgage, and because no evidence was 
submitted establishing MERS' authority to assign the mortgage or the note.

MAYBE A STANDING DEFENSE IS NOT A 
STANDING DEFENSE AT ALL (cont.)

 Bank of N.Y. v. Waters, 2013 NY Slip Op 50585 (U) (Kings Cty., Saitta, J., 
April 15, 2013) (denying ex parte order of reference application: plaintiff 
failed to submit proof that originator of loan authorized MERS to 
assign, where there were two different versions of note, one of which 
appeared altered to include allonge, and where purported MERS 
assignment appeared to be an assignment to a different entity than 
plaintiff. Although standing is waived if not raised in answer,  
ownership of the note is part of Plaintiff's prima facie case and its 
burden of proof,: it "is proper for the court to deny an application for a 
default judgment and order of reference where the underlying papers 
presented to the court are defective on their face and do not contain 
sworn or affirmed allegations demonstrating the merit of the claims."  
Plaintiff's conclusory statements that it became owner of the note prior 
to commencement of the action were insufficient: "court can not turn a 
blind eye to the alteration of documents submitted or documents which 
on their face indicate another entity may own the mortgage, simply 
because the application is on default.“)
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But Beware of Judge Whelan

 BAC Home Loans Servicing, LP v Mauer, 2012 NY Slip Op 
51243(U) 36 Misc 3d 1210(A) (Suffolk Cty. July 9, 2012 (Whelan, 
J.): 

 Defendant had no meritorious defenses, and in dicta in a footnote 
court also purported to hold that plaintiff was not required to 
establish its standing to foreclose because standing is not an 
element of foreclosure claim but an affirmative defense which is 
waived if not raised in an answer or pre-answer motion to 
dismiss. Court also recited without reference to any facts that 
plaintiff established its standing by proof of physical delivery of 
the note to its predecessor-in-interest by merger prior to 
commencement of the action); see also Deutsche Bank Natl. 
Trust Co. v. Espinoza, 2013 NY Slip Op 50926(U) (Suffolk Cty. 
Jumne 5, 2013) (standing not an element of plaintiff’s claim)

Standing as Meritorious Defense (for leave to file 
untimely answer or to vacate default)

 Deutsche Bank National Trust Co. v. Ibaiyo, 20910-
08 (Queens Ct. 2009) (meritorious defense criteria 
for CPLR 3012 motion to extend defendant’s time 
to answer—standing defense permitted)

 Maspeth Federal Av. & Loan Ass’n v. McGown, 77 
A.D. 3d 890, 909 N.Y. S. 2d 642 (2d Dep’t 2010) 
(trial court has considerable discretion on 
applications to vacate default and extend time to 
answer when determining existence of meritorious 
defense and reasonable excuse for default)
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Sua Sponte Dismissals on Standing 
Grounds/Robosigning Concerns

 HSBC Bank USA, N.A. v. Taher, 104 A.D.3d 815, 962 
N.Y.S.2d 301 (2d Dep’t 2013) (reversing sua sponte
dismissal with prejudice based on judge’s independent 
research establishing absence of standing and 
prosecution of foreclosure based on robo-signed 
documents, and reversing subsequent sanctions 
ordered against HSBC and foreclosure mill firm 
resulting therefrom. Standing had been waived by 
failure to answer and was not proper basis for sua 
sponte dismissal as established by U.S. Bank v. 
Emmanuel, 83. AD3d 1047 (2d Dep't 2011), also stating 
that evidence on which court relied was not properly 
the subject of judicial notice. Court held that directing 
hearing on sanctions was an abuse of discretion and 
remitted case to Supreme Court for further 
proceedings before a different judge).

Attorney Affirmation Rule to Address Robo-
Signing and the Shadow Docket

 OCA Court Rule (AO/431/11)

 Plaintiff's counsel in foreclosure actions 
required to file an affirmation certifying that 
counsel has taken reasonable steps –
including inquiry to banks and lenders and 
careful review of the papers filed in the 
case – to verify the accuracy of documents 
filed in support of residential foreclosures. 

 Evasion of rule by plaintiff’s firms; RJIs not 
filed, cases not directed to settlement 
conferences, thousands of cases in 
Shadow Docket limbo
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Attorney Affirmation Rule (cont.)

 LaSalle v. Pace, 2012 NY Slip Op 08101 (2d Dep’t 2012) (affirming 
Judge Whalen's decision granting plaintiff's summary judgment motion, 
which motion had been pending when the attorney affirmation rule went 
into effect. Defendant had opposed summary judgment on grounds that 
affirmation had been filed, but plaintiff submitted attorney affirmation in 
sur-reply. Second Department held that plaintiff's submission of 
affirmation in sur-reply on its motion was timely, because rule required 
submission of the affirmation for already-pending cases at time of filing of 
either proposed order of reference or the judgment of foreclosure. 
Second Department held that the attorney affirmation is not itself 
substantive evidence or a new argument supporting summary judgment 
and thus defendants were not prejudiced by lack of opportunity to 
challenge counsel's representations therein. Defendant's remaining 
contentions, per the Second Department, involved dicta (Judge Whelan's 
holding that attorney affirmation rule was unconstitutional) and thus were 
not addressed.

Certificate of Merit Now Required for Cases Filed 
After 8/30/13

 New CPLR 3012-B: For residential 
mortgage foreclosures, counsel must sign 
certificate with complaint certifying review 
of facts that plaintiff is currently creditor 
entitled to enforce rights of the loan 
document and file with the complaint, and 
if not attached to complaint, must attach 
copies of mortgage and note to such 
certificate.
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RPAPL 1302

 Plaintiff Must Plead Ownership of Note and 
Mortgage for High-Cost/Sub Prime Loans

 Applicable to loans subject to Banking Law 
6-l and 6-m (high cost and sub prime 
loans).

Capacity to Sue Issues

 BCL 1372 (prohibits lawsuits by foreign 
corporations not authorized to do business 
in NY) with exception for foreign banking 
corporations via BCL 103(a) and Banking 
Law 200(4).

 Sutton Funding LLC v. Parris, 24 Misc. 3d 
889, 878 N.Y.S.2d 610 (Kings Cty. 2009) 
(dismissing foreclosure where plaintiff was 
not a foreign bank and was not authorized 
to do business in NY)
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Settlement Conference 
Considerations

 If standing is in issue, does plaintiff have 
authority to modify?

 Is obligation to negotiate in good faith under 
CPLR 3408 violated if plaintiff refuses to give 
assurances of its right to modify the loan or to 
provide indemnity or even address such issues? 
(Rights and obligations under the governing 
loan agreements are explicitly mandated as a 
subject of conferences under CPLR 3408)

 Issues around language in settlement 
agreements  acknowledging plaintiff’s right to 
foreclose, violations of NY State and HAMP rules 
prohibiting conditioning of modifications on 
waiver of defenses

Settlement Conference 
Considerations (cont.)

 Deutsche Bank Natl. Trust Co. v. Izraelov, 2013 NY Slip Op 51482(U) (Kings 
Cty., Battaglia, J. Sept. 10, 2013) (confirming R & R finding failure to 
negotiate in good faith, noting that while court could not dismiss 
foreclosure action for lack of standing where defense was waived "[i]t does 
not follow...from a waiver of the defense of lack of standing that the 
question of standing has no place in the mandatory settlement conference 
process, or that the referee may not investigate or make findings on the 
question," stating "[i]t is difficult to see any fair reading of the governing 
statute, rules, and order of reference that does not permit, if not require, a 
determination that the person(s) participating in the settlement conference 
process are 'fully authorized to dispose of the case' (see CPLR 3408[e]). 
Nothing would be more useless, if not harmful to the statutory purpose 'to 
help the defendant avoid losing his or her home,' than settlement 
discussions with a person who does not have the legal right to make the 
modifications 'or other workout options' envisioned by the statute (see 
CPLR 3408[a]); see also CPLR 3408[f]), or at least is authorized to do so by 
the person with that right, i.e., a person with standing to enforce the note 
and mortgage." 


