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STANDING AND CAPACITY TO SUE IN  
FORECLOSURE ACTIONS 1 

 

1)  General Standing Requirements in Foreclosure Cases  

To bring a foreclosure action in NY, plaintiff must own both the mortgage and 

note at the inception of the action; Deutsche Bank National Trust Company v. 

Barnett, 88 A.D.3d 636, 931 N.Y.S.2d 630, 2011 WL 4600619 (2d Dep’t 2011) 

(“plaintiff has standing where it is the holder or assignee of both the subject 

mortgage and of the underlying note at the time the action is commenced).  Kluge 

v. Fugazy, 145 A.D.2d 537, 536 N.Y.S.2d 92 (2d Dep’t. 1988) (absent the transfer 

of the debt (the note), assignment of the mortgage is a nullity);  Katz v. Eastville 

Realty Co., 249 A.D.2d 243, 672 N.Y.S.2d 308 (1st Dep’t. 1998) (legal or 

equitable interest in mortgage is required to foreclose); see also Federal National 

Mortgage Association v. Youkelsone, 303 A.D.2d 546, 755 N.Y.S.2d 730 (2d 

Dep’t. 2003) (mortgage is merely incident to and collateral security for the debt; 

assignment of mortgage alone does not pass the debt itself); U.S. Bank, N.A. v. 

Collymore, 68 A.D.3d 752, 890 N.Y.S.2d 578 (2d Dep’t 2009) (incomplete and 

conflicting evidence insufficient to establish that MERS effectively transferred 

the note to plaintiff prior to the commencement of the action).The note and the 

mortgage are inseparable; the former as essential, the latter as an incident.  An 

assignment of the note carries the mortgage with it, while an assignment of the 

latter alone is a nullity.”  Carpenter v. Longan, 83 U.S. 271 (1872). 

2) Assignment Must Be Complete at the Time of Commencement of 

Foreclosure; Retroactive Assignments Insufficient  

For an assignee of a mortgage loan to have standing to foreclose, the assignment 

must be complete when the action is commenced.  Ownership of the note and 

                                                            
1 Standing and capacity to sue are related, but distinguishable legal concepts. Capacity requires an inquiry into the 
litigant’s “power to appear and bring its grievance before the court,” Community Bd. 7 of Borough of Manhattan v. 
Schaffer, 84 N.Y.2d 184, 155 (1994), whereas standing requires an inquiry into whether the litigant has “an interest 
in the claim at issue in the lawsuit that the law will recognize as a sufficient predicate for determining the issue at 
the litigant’s request,” Caprer v. Nussbaum, 36 A.D.3d 176, 182 (2006).  
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mortgage may be established by the lending documents themselves, or by 

assignment. An assignment can be made in writing or by physical delivery of the 

mortgage and note.  Deutsche Bank Nat. Trust Co. v. McRae, 27 Misc.3d 247, 

894 N.Y.S.2d 729 (N.Y.Sup. 2010).  As long as plaintiff can establish its lawful 

status as assignee, either by written assignment or physical delivery, prior to the 

filing of the complaint, the recording of a written assignment after the 

commencement of the action does not defeat standing.  Aurora Services, LLC  v. 

Weisblum, 85 A.D.3d 95, 923 N.Y.S.2d 609, 2011 N.Y. Slip Op. 04184, 

N.Y.A.D. 2 Dept. 2011).  Moreover, assignment can be effected by means of an 

indorsement in blank. Mortgage Electronic Registration Systems, Inc. v. Coakley, 

Inc., 41 A.D.3d 674, 838 N.Y.S.2d 622 (2d Dep’t 2007) (promissory note was 

negotiable instrument within meaning of U.C.C.); HSBC Bank USA v. Schwartz, 

10707/09, NYLJ 1202476022937 *1 (Sup., RO, November 22, 2010). 

If an assignment is in writing, “the execution date is generally controlling and a 

written assignment claiming an earlier effective date is deficient unless it is 

accompanied by proof that the physical delivery of the note and mortgage was, in 

fact, previously effectuated.”  LaSalle Bank N.A. at Trustee v. Ahearn, 59 A.D.3d 

911 (3d Dep’t 2009) (retroactive assignment ineffective to confer standing upon 

assignee in foreclosure action commenced prior to execution of assignment).  

Accord, Countrywide Home Loans, Inc. v. Gress,  68 A.D.3d 709, 888  N.Y.S.2d 

914 (2d Dep’t 2009) (retroactive assignment executed after commencement of 

action ineffective to confer standing on assignee in foreclosure action commenced 

before execution of assignment); Wells Fargo Bank N.A. v. Marchione, 69 

A.D.3d 204, 887 N.Y.S.2d 615 (2d Dep’t 2009) (affirming dismissal where 

assignment  was executed after filing of action but before service of summons and 

complaint; commencement of action measured by filing, not by service; execution 

date of assignment is controlling; retroactive assignment ineffective); Bank of 

New York v. Andrade, (Sup. Ct. Queens Co, Index No. 9700/2007 June 3, 2010) 

(granting motion to vacate judgment of foreclosure and sale and dismissing action 

without prejudice for lack of standing where assignment was executed after 

action’s commencement and backdated, even though court had previously signed 
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an order of reference and a judgment of foreclosure and sale); U.S. Bank N.A. v. 

Dellarmo,  294 A.D.3d 746, 942 N.Y.S.2d 122 (2d Dept. 2012) (reversing trial 

court's denial of motion to dismiss for lack of standing, finding no standing where 

corrective assignment relied upon by plaintiff had no retroactive effect and where 

there was no evidence of prior physical delivery, and where both the unrecorded 

initial assignment and the recorded corrective assignment reflected assignment of 

only the mortgage, and not the note). 

3)  MERS and Standing 

Mortgage Electronic Registration Systems, Inc. (MERS) is a clearing house 

created by the lending industry to register and track assignments of mortgages and 

servicing rights (thereby avoiding the costs associated with having to record each 

transfer of a mortgage). In mortgage instruments the originating lender frequently 

names MERS as the nominee of the mortgagee.  

Whether MERS has standing to bring a foreclosure action, or whether MERS has 

the legal capacity to assign the note and the mortgage to a foreclosing plaintiff, 

has been the subject of much litigation, but the Second Department held in Bank 

of New York v. Silverberg, 89 A.D. 3rd 887 ,926 N.Y.S.2d 532 2d Dep’t 2011) 

that MERS only has standing to assign the right to foreclose when it holds or is 

assignee of the note and the mortgage at the commencement of the action.  When 

MERS is designated merely as a nominee on the mortgage, an assignment from 

MERS is insufficient to confer standing on its assignee. Id. As “nominee,” MERS' 

authority was limited to those powers specifically conferred and authorized by the 

lender.  Although a loan consolidation agreement gave MERS the right to assign 

the mortgages, it did not specifically authorize MERS to assign the underlying 

notes, and the assignment of the notes was thus beyond MERS's authority as 

nominee or agent of the lender. Id. The court also distinguished In Mortgage 

Electronic Registration Systems, Inc. v. Coakley, 41 AD3d 674, 838 NYS2d 622 

(2d Dep't. 2007), noting that in Coakley the lender had transferred the note to 

MERS before the commencement of the action. See also  In re Lippold,  457 B.R. 
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293, 2011 WL 3890540 (Bkrtcy S.D.N.Y, September 6, 2011) (purported 

assignment of mortgage note by recording company that only had rights in 

mortgage itself, not in mortgage note, as nominee for original mortgage lender, 

was nullity and did not give alleged assignee standing to move for relief from 

stay); In re Agard, 444 B.R. 231 (Bkrtcy.E.D.N.Y. 2011)  (mortgage, by naming 

MERS as “nominee” and/or “mortgagee of record” and acknowledging MERS’ 

rights to exercise certain of lender's rights under state law, did not authorize 

MERS to make valid assignment of mortgage); Citi Group/Consumer Fin., Inc. v. 

Platt, 2011 NY Slip Op 52185(U), 33 Misc.3d 1231(A) (Sup. Ct. Queens Co.) 

(assignment by MERS ineffective because the assignment to MERS did not 

specifically give MERS the right to assign the underlying note); Citigroup Global 

Markets Realty Corp. v. Smith, 2011 NY Slip Op 52236(U), 33 Misc.3d 1234(A) 

(Sup. Ct. Kings Co.) (assignment by MERS was nullity because MERS had no 

interest in the underlying note); Onewest Bank, FSB v. Galli, 2012 NY Slip Op 

30762(U) (Sup. Ct. Richmond Co.) (assignment by MERS was ineffective 

because MERS was merely ‘nominee’ for recording purposes; mere physical 

possession of the note was not sufficient); U.S. Bank, N.A. v. Dunkley, Index No. 

29446/10 (Sup. Ct. Queens Co. 2012) (granting motion to dismiss the foreclosure 

action because plaintiff failed to submit any evidence that MERS had possession 

of the note at the time of assignment); (dismissing foreclosure action with 

prejudice for lack of standing because MERS lacked specific authority as 

nominee to assign the note, nor did it ever have title or possession of the note); 

U.S. Bank, N.A. v. Bressler, 2011 NY Slip Op 52183, 33 Misc.3d 1231(A) (Sup. 

Ct. Kings Co.) (denying motion for summary judgment and order of reference and 

granting cross motion to dismiss for lack of standing, where assignment from 

MERS as nominee was ineffective, where MERS purported to assign on behalf of 

Fremont, which no longer existed, where evidence of physical delivery was 

insufficient, and where purported assignment was signed by attorney from Steven 

J. Baum's office, a practice prohibited by its settlement agreement with U.S. 

Attorney's office). 

In Bank of New York v. Alderazi, 31 Misc.3d 1209(A), WL 1364466 (Sup. Ct. 
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Kings Co. 2011), the court dismissed Plaintiff’s renewal of its motion for 

appointment of referee, holding that, while MERS had authorized the original 

lender’s officers to act on its behalf, it was not evidence of the converse.  Plaintiff 

also produced an endorsed yet undated note in support of its motion, whereas the 

note accompanying the original complaint in July 2008 bore no endorsement. 

Note: Second Department reversed this decision, not based on substance, but on 

ostensible impropriety  of sua sponte consideration of plaintiff’s standing where 

standing defense deemed waived, at 99 AD 3d 837, 951 NYS2d 900 (2d Dep’t 

2012). In LLP Mortgage LTD v. Sabine Properties et al., 2010 NY Slip Op 

32367U, 2010 N.Y. Misc. LEXIS 4216 (N.Y. Cty. September 1, 2010), the Court 

dismissed for lack of standing because the assignment to plaintiff from MERS, 

which did not own the note and was merely a nominee, was ineffective to confer 

standing.  See also HSBC Bank v. Squitieri, 2010 N.Y. Slip Op 52000U (Sup Ct. 

Kings Co., 2010) (denying order of reference/default judgment/summary 

judgment for lack of standing because plaintiff failed to establish that MERS, as 

nominee, was authorized to assign mortgage, and thus failed to make out prima 

facie case that it was entitled to foreclose). 

 

In LaSalle Bank National Association v. Lamy, 12 Misc.3d 1191(A), 824 

N.Y.S.2d 769 (Sup. Ct.  Nassau Cty 2006), the court held that because MERS had 

no ownership interest in the note and the mortgage, an assignment from MERS 

was ineffective to pass title to the foreclosing lender. See also U.S. Bank, N.A. v. 

Collymore, 68 A.D. 2d 752, 890 N.Y.S.2d 578 (2d Dep't 2009) (incomplete and 

conflicting evidence insufficient to establish that MERS effectively assigned the 

note to plaintiff prior to the action);  Bank of New York v. Trezza, 14 Misc.3d 

1201(A), 831 N.Y.S.2d 358 (Sup.Ct. Suffolk Cty. 2006) (BNY lacked standing 

due to ineffective assignment from MERS). In Onewest Bank, F.S.B. v. Drayton, 

29 Misc.3d 1021, 910 N.Y.S.2d 857 (Sup. Ct. Kings Co. 2010),  the court granted 

plaintiff’s application to withdraw its motion for an order of reference supported 

by "robo-signer" affidavit, and further dismissed the  action and vacated the  

notice of pendency, granting plaintiff leave to renew its application for an order of 
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reference within 60 days upon submission of proof of authority of MERS, as 

nominee of originator, to assign mortgage, and an affidavit from "robo-signer" 

explaining her employment history and why no conflict of interest was presented 

by her acting as VP for MERS as assignor and as VP for assignee/assignor to 

plaintiff.  

 

But, if plaintiff can prove that MERS held the note, a standing challenge will fail. 

In Mortgage Electronic Registration Systems, Inc. v. Coakley, 41 AD3d 674, 838 

NYS2d 622 (2d Dep't. 2007), the court found that MERS had standing where note 

was indorsed in blank and had been transferred to MERS, and where the mortgage 

instrument executed by the borrower gave MERS the power to foreclose. See also 

U.S.Bank, N.A. v. Flynn, 2010 NY Slip Op 2009 (Sup. Ct. Suffolk County March 

12, 2010) (disagreeing with Lamy). In Bank of N.Y. Mellon Trust Co. NA v. 

Sachar, 95 A.D.3d 695, 943 N.Y.S.2d 893 (1st Dep’t. 2012) , the court affirmed 

grant of summary judgment in favor of plaintiff, holding that it had proved its 

standing to commence the foreclosure action by demonstrating that it was the 

holder or assignee of the subject mortgage and the holder or assignee of the 

underlying note at the time the action was commenced. The court acknowledged 

that MERS had not been given any interest in the underlying note by the lender, 

but cryptically held, without any analysis, that the "complaint and the documents 

annexed to plaintiff's motion establish that an assignment of the note had been 

effectuated by physical delivery of the note before this action was commenced."   

 

Note: MERS on its website asserts that it has standing to foreclosure as the holder 

of the mortgage so long as a MERS officer is in the possession of the original note 

endorsed in blank. See generally MERSCORP. V. Romaine, 8 N.Y.3d 90, 828 

N.Y.S.2d 266, 861 N.E.2d 81 (2006) (Suffolk County Clerk had ministerial duty 

to record and index mortgages, assignments and discharges filed by MERS). 

  

4)  Plaintiff Must Plead Ownership of Note and Mortgage for High-Cost Loans 
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New pleading requirement for loans subject to Banking Law 6-l and 6-m (high 

cost and subprime loans): plaintiff must plead that it is the owner of the mortgage 

and note or has been delegated the authority to institute a foreclosure action by the 

owner of the mortgage and note. RPAPL § 1302.  

 

5) Lack of Standing Waived if Not Raised in the Answer or Pre-answer 

Motion/Opposition to Summary Judgment Motions Based on Standing 

Challenges 

 Lack of standing and capacity to sue, though they are distinct defenses (only lack 

of capacity to sue is enumerated in CPLR 3211(e) as a defense that is waived if 

not asserted in an answer or pre-answer motion to dismiss), have been conflated 

by some  courts  which have deemed standing as non- jurisdictional. Accordingly, 

if both of these defenses are not asserted in the answer or pre-answer motion, they 

may be deemed waived. .  See Security Pacific National Bank v. Evans, 31 AD2d 

278, 820 NYS2d 2 (1st Dep't. 2006)( plaintiff lender commenced  action after 

having merged with another bank and  was thus no longer legally cognizable 

entity; note: this was really a capacity to sue issue that the court conflated with 

standing); Wells Fargo Bank, Minnesota, a National Association v. Mastropaolo, 

42 A.D.3d 239, 837 N.Y.S. 2d 247 (2d Dep’t 2007) (defense of lack of standing 

and capacity to sue were waived because not raised in the answer, where Wells 

Fargo took title to mortgage by assignment three days after commencing the 

action). See also Wells Fargo Bank Minnesota, N.A. v. Perez, 70 A.D.2d 817, 894 

N.Y.S.2d 509 (2d Dep't 2010)(standing defense waived by failing to raise defense 

in answer or pre-answer motion to dismiss). Accord, Deutsche Bank National 

Trust Co. v. Jackson, 68 A.D.3d 805, 889 N.Y.S.2d 477 (2d Dep't 2009); 

Countrywide Home Loans, Inc. v. Delphonse, 64 A.D.3d 624, 625, 883 N.Y.S. 2d 

135 (2d Dep't 2009); U.S. Bank Nat. Ass'n v. Eaddy, 79 A.D.3d 1022, 914 

N.Y.S.2d 901 (2d Dep’t 2010).  See also Deutsche Bank Nat. Trust Co. v. 

Hussain, 78 A.D.3d 989, 912 N.Y.S.2d 595 N.Y.A.D. (2d Dep’t. 2010) 

(defendant failed to interpose an answer or file a timely pre-answer motion 

asserting the defense of lack of standing and failed to demonstrate any other 



9 
 

potentially meritorious defense to the foreclosure action or a reasonable excuse 

for her failure to answer.); Bank of America, N.A. v. Gowrie, (Sup. Ct. Queens 

Co., Index No. 6216/2003, Dec. 14, 2010)  (denying application to vacate 

judgment of foreclosure and sale and for leave to file late answer made after case 

was released from settlement conferences, in which homeowner participated with 

counsel. Court held that defendant failed to offer reasonable excuse for his failure 

to answer). 

Although ownership of the note and mortgage are also elements of plaintiff's 

prima facie case, e.g. Campaign v. Barba, 23 A.D.3d 327, 805 N.Y.S.2d 86 (2d 

Dep’t 2005), suggesting that lack of ownership of the note (i.e., standing) could 

be asserted in opposition to motions for summary judgment/default judgment and 

applications for orders of reference for lack of proof of an element of plaintiff’s 

prima facie case, the Second Department has rejected such challenges, deeming 

the issue waived if not raised in the answer or pre-answer motion. Citibank N.A. 

v. Herrera,  64 A.D. 3d 536, 881 N.Y.S. 2d 334 (2d Dep’t 2009) (affirming grant 

of summary judgment to plaintiff on grounds that defense of standing was waived 

without considering whether plaintiff established elements of prima facie case of 

foreclosure).  See also Countrywide Home Loans v. Delphonse, 64 A.D.3d 624, 

883 N.Y.S.2d 135 (2d Dep’t 2009) (trial court incorrectly found triable issue of 

fact concerning standing in denying plaintiff’s summary judgment motion where 

defense was waived by failure to assert it in an answer or motion to dismiss).  

 

Of course if standing has been timely asserted, disputed issues of fact concerning 

plaintiff’s status as holder or assignee of the note are grounds for denial of 

summary judgment. See Deutsche Bank National Trust Company v. Barnett, 88 

A.D.3d 636, 931 N.Y.S.2d 630, 2011 WL 4600619 (2d Dep’t 2011) (copies of 

two different versions of undated allonge purportedly affixed to note pursuant to 

UCC 3-202(2), which in turn conflicted with copy of note and undated 

endorsements on note, and absence of evidence of physical delivery prior to 

commencement of action, demonstrated genuine issue of material fact concerning 

plaintiff’s standing); HSBC Bank USA v. Hernandez, 92 A.D.3d 843, 939 
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N.Y.S.2d 120 (2d Dep’t 2012) (affirming denial of motion for summary judgment 

because the plaintiff’s evidence failed to show note was physically delivered to 

the plaintiff prior to the commencement of the action, but reversing  dismissal 

with prejudice because the defendants failed to establish, as a matter of law, that 

the plaintiff lacked standing); U.S. Bank N.A. v. Sarmiento, Index No. 11124/09 

(Sup.Ct. Kings Co. 2012) (denying plaintiff’s motion for summary judgment 

where plaintiff did not produce the required affirmation, where it was not 

established that MERS had the authority to assign the underlying note, and where 

even if MERS had authority, there was no evidence that MERS held the note); 

Citimortgage, Inc. v. Orichello, 2011 NY Slip Op 52166(U) (2d Dep’t 2011) 

(reversing a grant of summary judgment for the plaintiff because the plaintiff 

failed to demonstrate standing by failing to establish how or when it became the 

lawful holder of the note either by delivery or valid assignment of the note to it).   

 

Trial courts, moreover, have applied Mastropaolo and its progeny inconsistently, 

and some have distinguished or limited those rulings in order to allow assertion of 

a standing defense even when the defense was not timely asserted in a pre-answer 

motion to dismiss or answer.  In Deutsche Bank Trust Company Americas v. 

Eisenberg, 24 Misc.3d 1205A, 890 N.Y.S.2d 368 (Sup. Ct. Suffolk Co. 2009), the 

court denied plaintiff’s application for an order of reference for reasons which 

included a failure of proof that plaintiff owned the note and mortgage, even 

though defendant had not appeared and thus not preserved the standing defense.  

The court acknowledged that a defendant who fails to appear waives the defense 

that an assignment executed after the commencement of the action fails to confer 

standing, but nonetheless went on to state that “it remains settled that foreclosure 

of a mortgage may not be brought by one who has no title to it…..” Id. The court, 

in effect, concluded that plaintiff failed to make out its prima facie case, stating 

that “Plaintiff’s failure to submit proper proof, including an affidavit from one 

with personal knowledge, that the plaintiff is the holder of the note and mortgage, 

requires denial of the plaintiff’s application for an order of reference.”  See also 

Financial Freedom SFC v. Slinkosky, N.Y.L.J. July 28, 2010 at p. 29 (Sup. Ct. 
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Suffolk Co. Index. No. 118789/2009 June 24, 2010) (denying summary judgment 

without prejudice to renewal to plaintiff seeking to recover loan proceeds on a 

reverse mortgage because plaintiff failed to submit copies of the note and Home 

Equity Conversion Mortgage and failed to demonstrate standing or explain its 

relationship to the originator, without discussing waiver of standing defense, but 

listed affirmative defenses asserted by defendants with no mention of standing); 

IndyMac Bank v. Garcia, 28 Misc. 3d 1202(A), 2010 WL 2606498 (Sup. Ct. 

Suffolk Co. June 22, 2010) (denying order of reference on grounds of standing 

without discussion of whether standing defense had been waived, stating that a 

“plaintiff has no foundation in law or fact to foreclose upon a mortgage, unless 

the plaintiff has shown it has legal or equitable title in such mortgage”(citations 

omitted); Bayview Loan Servicing, LLC v Bozymowski, 2011 NY Slip Op 

50240(U) [30 Misc. 3d 1228(A)] (Sup. Ct. Suffolk Co. 2011) (denying order of 

reference for insufficient allegation of compliance with 90-day notice 

requirement, insufficiently-sworn affidavit in support of the application, 

conflicting factual assertions undermining standing to foreclose and for 

inadequate attorney's affirmation confirming accuracy of foreclosure papers, and 

ordering hearing to consider sanctions.)   See also Emigrant Mtge. Co. v. Patton, 

2012 NY Slip Op 31760(U) (Sup. Ct. New York Co.) (aalthough standing defense 

is ordinarily waived if not asserted in pre-answer motion to dismiss or in answer, 

plaintiff's filing of affirmation acknowledging error in pleadings and requesting 

correction was tantamount to a request for leave to amend the complaint, in 

response to which defendant was entitled to an opportunity to assert new defense 

of standing). 

6) Standing as a “Meritorious Defense” For Purposes of Motions to Vacate 

Default Judgments and Motions for Leave to File Late Answers 

The Second Department has declined to consider lack of standing as a meritorious 

defense raised by defendant for the first time in a motion to vacate a default 

judgment under CPLR 5015(a)(1), deeming the defense waived for failure to raise 

it in an answer or pre-answer motion to dismiss. HSBC Bank, USA v. Dammond, 
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59 A.D.3d 679, 875 N.Y.S.2d 490 (2d Dep't 2009). Although in Dammond an 

attorney had filed a notice of appearance on behalf of the homeowner (a fact not 

reported in the decision), the Second Department came to the same conclusion in 

a case in which the homeowners had not appeared at all.  Deutsche Bank National 

Trust Co. v. Young, 66 A.D.3d 819, 886 N.YS.2d 619 (2d Dep’t 2009) 

(homeowners waived the issue of standing by failing to timely appear or answer).  

See also Washington Mutual Bank N.A. v. Payne, 24 Misc.3d 1203A, 889 

N.Y.S.2d 884 (Sup. Ct. Suffolk Co. 2009) (denying motion to vacate foreclosure 

judgment on grounds that standing was waived, but case was distinguishable 

because standing was only asserted in second motion to dismiss made only after 

prior motion to dismiss challenging process service was denied); Onewest Bank v. 

Berry, 2009 N.Y. Slip Op. 52171U (Sup. Ct. Suffolk Co. 2009) (citing Dammond, 

reciting that “it is now well established that an affirmative defense that has been 

waived by a failure to assert it in an answer or pre-answer motion to dismiss may 

not be relied upon to establish the meritorious defense that is required to support 

an application to vacate a default…..”) 

On applications for leave to file late answers, standing defenses have fared better 

in some cases, and the Second Department has generally recognized that a 

reasonable excuse for failing to answer coupled with a meritorious defense are 

grounds for granting an extension to file an answer. Maspeth Federal Sav. And 

Loan Ass’n v. McGown, 77 A.D.3d 890, 909 N.Y.S.2d 642, 2010 WL 4244350, 

2010 N.Y. Slip Op 07722 (2nd Dep’t 2010) (whether to grant application for leave 

to file late answer is committed to trial court’s sound discretion, but affirming 

denial of such application in the case before it).  The Supreme Court of Putnam 

County held that reliance on a statement in the plaintiff’s verified complaint 

averring standing as “holder” of the note constituted a reasonable excuse for 

defaulting on the answer, and permitted the defendant to raise a defense of 

standing in Wells Fargo v. Williams, Index No. 311/2008 (Sup. Ct. Putnam Co. 

2011). In HSBC Bank USA v. Cayo, 34 Misc.3d 850, 934 N.Y.S.2d 792 (Sup. Ct. 

Kings Co. 2011), the Court permitted the defendant leave to file a late answer two 

years after commencement of the suit based on evidence of private or mandated 



13 
 

settlement negotiations where defendants were pro se for most of the suit’s life, 

and a viable defense of standing was asserted. Additionally, in Emigrant Mtge. 

Co. v. Patton, 2012 WL 2871809 ,2012 NY Slip Op 31760(U) (Sup. Ct. New 

York Co. June 25, 2012), the court permitted the defendant to raise a standing 

defense, 8 months after the court entered a partial summary judgment for the 

plaintiff, because conflicting statements between an affidavit and an affirmation 

which led plaintiff to acknowledge error in the pleadings and request correction 

which is “tantamount” for a leave to amend the complaint. On a motion pursuant 

to CPLR § 3012 for an order extending the defendant’s time to appear, a judge in 

Queens County concluded that a standing defense based on an assignment to 

plaintiff after commencement of the action satisfied the meritorious defense 

criteria for extending a defendant’s time to appear without discussing the issue of 

waiver of the defense. Deutsche Bank National Trust Co. v. Ibiayo (Queens 

County Index No. 20910-08, April 23, 2009).  

Notwithstanding  Mastropaolo and Dammond,  several judges have denied orders 

of reference for lack of standing even though the defense was technically waived, 

in cases where the homeowners had not appeared and thus had not preserved the 

defense.  In Citigroup Global Markets Realty v. Bowling,  225 Misc.3d 1244(A), 

906 N.Y.S.2d 778, (Sup. Ct. Kings Co. 2009), the court, after dismissing for 

failure to properly effect personal service, sua sponte determined that plaintiff 

lacked standing, distinguishing Mastropaolo and Delphonse because the 

homeowners in those cases had appeared, answered and asserted counterclaims, 

tacitly acknowledging that the plaintiffs were the proper parties to prosecute the 

foreclosures. It also distinguished Dammond because there the homeowner was 

personally served and only asserted the standing defense immediately prior to the 

sale in a last-ditch effort to avoid the sale.  

 

The Second Department has also weighed in on sua sponte determinations of 

standing.  In U.S. Bank v. Emmanuel, 83 A.D.3d 1047, 921 N.Y.S.2d 320 (2d 

Dep’t 2011), the court held that a party's lack of standing does not constitute a 

jurisdictional defect and does not warrant a sua sponte dismissal of the complaint 
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by the court (reversing dismissal where plaintiff had made ex parte motion to 

direct service upon the defendant by publication, but the Supreme Court, sua 

sponte, directed dismissal of the complaint with prejudice and cancelled the notice 

of pendency, finding that the plaintiff lacked standing). 

 

In Option One Mortgage Corp. v. Duke,  2024 Misc.3d 1237(A), 901 N.Y.S.2d 

901(Sup. Ct. Kings Co. 2009), Justice Schack held that standing is jurisdictional 

and may be raised by the court sua sponte, citing Axelrod v. New York State 

Teachers’ Retirement System, 154 A.D.2d 827 (3d Dep’t 1989) and ignoring 

Mastropaolo.  The Court in Mastropaolo, however, had specifically rejected the 

holding in Axelrod as not consistent with a line of cases to the contrary from the 

Court of Appeals and intermediate appellate courts. Among the numerous 

decisions rendered by Judge Schack finding no standing on sue sponte review of 

the record are:  Bank of New York v. Mulligan, 28 Misc. 3d 1226(A), 2010 WL 

3339452 (Sup. Ct. Kings Cty. Aug. 25, 2010) (denying order of reference sua 

sponte on finding that plaintiff lacked standing because, inter alia, assignment 

was executed after foreclosure action was commenced and because MERS, as 

nominee, lacked authority to assign mortgage); EMC Mortg. Corp. v. Batista, 15 

Misc.3d 1143(A) (Sup. Ct. 2007); Ameriquest Mortg. Co. v. Basevich, 16 

Misc.3d 1104(A) (Sup.Ct. 2007); Deutsche Bank Nat. Trust Co. v. Castellanos, 15 

Misc.3d 1123(A) (Sup.Ct. 2007); Aurora v. Sattar, 17 Misc.3d 1109(A) (Sup. Ct. 

2007).  

In Downey Savings & Loan Assoc. FA v. 162 Grand Newburgh, 27 Misc.3d 674, 

897 N.Y.S.2d 835, 2010 N.Y. Slip Op. 20076 (Sup. Ct. Kings Co. 2010), Judge 

Kramer, following Mastropaolo, held that standing was not jurisdictional, and the 

defense was waived when it was not raised in an answer or pre-answer motion to 

dismiss.  

 

In Richmond County, Judge Maltese, who authored the opinion in Mastropaolo 

that the Second Department reversed, blamed the entire holding on his mistake in 

dismissing the complaint with prejudice when such dismissal should have been 
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without prejudice, and ruled in Deutsche Bank National Trust Co. v. Abbate, 25 

Misc. 3d 1216A, 901 N.Y.S.2d 905,  N.Y. Slip Op. 52154U (Sup. Ct. Richmond 

Co. 2009), that Mastropaolo’s ruling on standing was dicta, and further stated that 

Mastropaolo failed to address the issue of subject matter jurisdiction, which 

cannot be waived. He held that having title is a “condition precedent” to the right 

to sue on the mortgage and dismissed without prejudice, analyzing the issue in 

terms of justiciable controversy and jurisdiction. This decision cannot be 

reconciled with Mastropaolo, which is unequivocally based on the determination 

that standing is not a matter of subject matter jurisdiction, but it suggests that at 

least some courts will be reluctant to grant judgments of foreclosure to plaintiffs 

who have not proved their ownership of the note and mortgage.  

 

In Deutsche Bank National Trust Company v. McRae, 27 Misc.3d 247, 894 

N.Y.S.2d 720 (Sup. Ct. Allegany Co. 2010), the court distinguished Mastropaolo 

and Delphonse because in both of those cases the defendants had acknowledged 

that plaintiffs were the proper parties by filing answers containing affirmative 

defenses or counterclaims, whereas in the case before it, defendants’ failure to 

appear altogether was not deemed a waiver of the standing defense.  The court 

explicitly noted the prevalence of multiple and often unrecorded assignments and 

stated that homeowners could not be deemed to have waived, much less 

understood, any standing defenses when they failed to answer or move. 

 

7)  Amendment to Add Standing Defense is not Governed by Waiver Principle 
 

The Second Department has held that where the defendant has answered but not 

asserted a standing defense, a motion for leave to amend to assert a standing 

defense should be granted if such amendment causes no prejudice to plaintiff. 

U.S. Bank Natl. Assn. v. Sharif,  89 A.D.3d 723, 933 N.Y.S.2d 293, 2011 N.Y. 

Slip Op. 07835 (2d Dep’t Nov. 1, 2011) (motions for leave to amend should be 

freely granted absent prejudice or surprise from the delay in seeking leave; 

reversing denial of leave and holding that trial court should have dismissed for 
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lack of standing upon plaintiff’s failure to submit either written assignment of 

note or evidence of physical delivery). In Aurora Loan Services, LLC v. Thomas, 

70 A.D. 3d 986, 897 N.Y.S. 2d 140, 2010 WL 654482 (2d Dep’t 2010), the 

Second Department affirmed a Suffolk County judge’s grant of a motion for leave 

to amend defendant’s answer to assert defenses of standing and lack of capacity to 

sue, stating, without explanation, that the defenses had not been waived, but 

further holding that leave to amend was appropriate because the documents relied 

upon to support the motion for leave to amend were obtained from the plaintiff 

during discovery. See also HSBC v. Enobakhare, 2010 Slip Op 31925(U) (Sup. 

Ct. Richmond Co., 2011), (granting defendant's motion for leave to amend its 

answer, and, without specifying what additional defenses not asserted in the initial 

pro se answer were added in the amended answer, the Court held that the 

defendant could amend even to add defenses that were arguably waived by failure 

to assert them in the initial answer or pre-answer motion pursuant to CPLR 3211).    

In Deutsche Bank National Trust Company v. Ramotar, 30 Misc.3d 1208(A), 

2011 WL 66041 (Sup. Ct. Kings Co. 2011) the court denied plaintiff's motion for 

summary judgment, to strike answer and for an order of reference, and, sua 

sponte, granted defendant who previously served pro se answer leave to file 

amended answer now that defendant had secured counsel in order to assert 

defenses concerning standing and robo-signing. See also Emigrant Mtge. Co. v. 

Patton, 2012 NY Slip Op 31760(U),  2012 WL 2871809 (Sup. Ct. New York Co. 

2012) (aalthough standing defense is ordinarily waived if not asserted in pre-

answer motion to dismiss or in answer, plaintiff's filing of affirmation 

acknowledging error in pleadings and requesting correction was tantamount to a 

request for leave to amend the complaint, in response to which defendant was 

entitled to an opportunity to assert new defense of standing). 

 

8)  Capacity to Sue of Foreign Banks and Non-Bank Lending Institutions 

Notwithstanding the prohibition in BCL §1312 against lawsuits by foreign 

corporations not authorized to do business in the state, a duly organized foreign 

banking corporation may make loans in the state and enforce them by bringing 
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foreclosure actions even if it is not licensed to do business in the state.  BCL § 

103(a); Banking Law §200(4).  A corporation seeking to foreclose a mortgage 

must either be authorized to do business in the state or qualify as a “duly 

organized foreign banking corporation,” and the complaint must “demonstrate 

that the plaintiffs meet with these requirements.”  Sutton Funding LLC v. Parris, 

24 Misc. 3d 889, 878 N.Y.S.2d 610, 2009 NY Slip Op 29209 (Sup. Ct. Kings Co. 

2009) (plaintiff foreign banking corporations’ foreclosure actions dismissed 

absent any allegations that they were authorized to do business in N.Y. or 

otherwise qualified as “foreign banks”). 

9)  New Court Rule: Attorney Affirmation in Foreclosure Cases. 

 
As of October 20, 2010 New York State Unified Court System has instituted a 

new filing requirement for residential foreclosure cases to “protect the integrity of 

the foreclosure process and prevent wrongful foreclosures.”  (press release at 

http://www.courts.state.ny.us/press/pr2010_12.shtml).  The rule promotes courts’ 

ability to essentially consider standing and the prima facie case 

contemporaneously in determining the merits of a foreclosure action.  It is also 

viewed as means to avoid wasting of court time and resources.  Per the 

requirements, counsel must affirm that counsel has taken “reasonable steps – 

including inquiry to banks and lenders and careful review of the papers filed in 

the case – to verify the accuracy of the documents filed in support…” 

 

In Wells Fargo Bank, N.A. v. Zelouf, 30 Misc.3d 1226(A), 926 N.Y.S.2d 347  

(Sup. Ct. Kings Co. 2011), Justice Schack emphasized counsel’s requirement to 

affirm that s/he communicated on a specific date with a named representative of 

the plaintiff who confirmed the accuracy of supporting documents as well as 

notarizations.  Justice Schack also reminded counsel that the new rule falls under 

the penumbra of the New York Rules of Professional Conduct dealing with 

disciplinary standards and sanctions for frivolous conduct.  See Deutsche Bank 

Nat. Trust Co. v. Francis 30 Misc.3d 1241(A), 926 N.Y.S.2d 343 (Sup. Ct. Kings 

Co. 2011), in which Justice Schack dismissed with prejudice an action in which 
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according to ACRIS, plaintiff was not the holder of the note and mortgage on the 

day the foreclosure action commenced; CitiMortgage, Inc. v. Nunez, 2010 NY 

Slip Op 52142(U), (920 N.Y.S.2d 240  (Sup. Ct. Kings Co. 2010) (dismissing 

without prejudice when on adjourned date plaintiff's counsel advised the court 

that plaintiff did not have procedures in place in order to comply with the order 

for affirmation); Washington Mutual Bank v. Phillip,  229 Misc.3d 1227(A), 920 

N.Y.S.2d 245, 2010 WL 4813782 (Sup. Ct. Kings Co.) (denying order of 

reference, finding attorney's affirmation inadequate where it referenced 

conversation with plaintiff's "house counsel" at time of commencement of action 

rather than prior to application for order of reference and giving counsel 45 days 

to correct deficiencies); Emigrant Mortgage Co. v. Thevenin, 14290/2009, NYLJ 

1202543622813 (Sup. Ct. Richmond Co.) (dismissing order of reference without 

prejudice because attorney affirmation did not verify that the plaintiff was the 

current holder of the mortgage and note). See also U.S. Bank N.A. v. Guichardo, 

90 A.D.3d 1032, 935 N.Y.S.2d 335, 2011 NY Slip Op 09630 (2d Dep’t 2011) 

(reversing a dismissal with prejudice because the lower court exceeded discretion 

in dismissing the case after a one day delay in filing of attorney affirmation); U.S. 

Bank N.A. v. Ramjit,  33 Misc.3d 1232(A), 946 N.Y.S.2d 69 (Sup. Ct. Kings Co. 

2011) (dismissing with prejudice a foreclosure after 418 days passed since an 

administrative judge ordered the affirmation and 137 days after an order from the 

Supreme Court) . 

 

Counsel must submit affirmation with all applications made at any stage of the 

foreclosure case.  See Citimortgage v. McGee,  30 Misc.3d 199, 915 N.Y.S.2d 

436 (Sup. Ct. Suffolk Co. 2010);  Citibank, N.A. v. Murillo, 30 Misc.3d 934, 915 

N.Y.S.2d 461, 2011 NY Slip Op 21004 (Sup. Ct. Kings Co. 2011) (dismissing 

foreclosure action with prejudice, and cancelling Notice of Pendency, where 

plaintiff failed to timely file attorney's affirmation confirming accuracy of 

foreclosure filings after being ordered by Court to do so);  

 

The new requirements have not been followed by all courts.  In LaSalle Bank, NA 
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v. Pace, 31 Misc.3d 627, 919 N.Y.S.2d 794 (Sup. Ct. Kings Co. 2011), the court 

granted plaintiff summary judgment and order of reference, rejecting standing 

defense and challenge to out-of-state notarizations of assignment and affidavits in 

support of motion. Court also held that attorney's affirmation of accuracy of filing 

was not required for motion for summary judgment and order of reference, and 

further proceeded to hold that such rule is void as an impermissible invasion of 

the province of the legislature. Note: See 2013 Update for Second Department’s 

affirmance of this case without addressing holding concerning “constitutionality” 

of the attorney affirmation requirement. 
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Second Department: Incoherence continues, with decisions going any which 

way, depending on the appellate panel or IAS judge.  

 

Second Department Decisions finding no standing: 

Homecomings Financial, LLC v. Guldi, 108 A.D.3d 506, 969 N.Y.S.2d 470 (2d 
Dep’t 2013) (reversing grant of summary judgment to plaintiff and, upon search 
of the record, awarding summary judgment to defendant dismissing foreclosure 
complaint without prejudice, holding that plaintiff failed to make a prima facie 
showing that MERS was the lawful holder of the mortgage and note when the 
action was commenced. Language in the mortgage instrument identifying MERS 
as nominee and purporting to grant MERS authority to foreclose was insufficient 
to overcome the requirement that the foreclosing party be both the holder or 
assignee of the subject mortgage and the holder of the underlying note when the 
action is commenced. The note specifically identified the lender as a different 
party and plaintiff failed to submit any evidence demonstrating that the note was 
physically delivered to MERS prior to action's commencement. Evidence that 
MERS assigned the mortgage instrument to plaintiff during the course of the 
action was ineffectual, because such an assignment would not render plaintiff the 
holder of the note because "MERS could not transfer that which id did not hold." 
Plaintiff's servicing agent's affidavit stating that the note was delivered to 
custodian of records of plaintiff during the course of the action was also 
insufficient, and, in any event, provided no factual details of the physical delivery 
of the note). 
 
Deutsche Bank Natl. Trust Co. v. Spanos, 102 A.D.3d 909, 961 N.Y.S.2d 200 
(2d Dep’t 2013) (reversing grant of plaintiff's motion for summary judgment and 
dismissal of defendant's affirmative defenses based on failure to serve 90 day 
notice and standing, while affirming trial court's denial of defendant's cross 
motion for summary judgment on those defenses. Court noted that compliance 
with RPAPL 1304 notice requirement was condition precedent, and plaintiff 
failed to meet its prima facie burden to establish entitlement to judgment as a 
matter of law, but that defendant was not entitled to summary judgment on 90-day 
notice defense because it failed to submit evidence disproving plaintiff's 
allegation of service of 90 day notice. Similarly, plaintiff failed to establish its 
prima facie standing to commence the action, as its evidence did not demonstrate 
physical delivery of the note prior to commencement of the action or that it was 
the assignee by virtue of a written assignment prior to commencement. Because 
of fact issues concerning standing issue, however, trial court properly denied 
defendant's cross motion for summary judgment for lack of standing). 
 
Deutsche Bank Natl. Trust v. Haller, 100 A.D.3d 680, 954 N.Y.S.2d 551 (2d 
Dep’t 2012) (reversing grant of summary judgment to plaintiff, finding that 
plaintiff failed to demonstrate prima facie entitlement to judgment as a matter of 
law because it did not submit sufficient evidence to demonstrate its standing, 
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because: (a) there was no evidence demonstrating physical delivery of the note 
prior to commencement of the action where servicer's affidavit gave no factual 
details of physical delivery; and (b) plaintiff failed to demonstrate it was holder of 
note and mortgage by virtue of endorsement or written assignment where 
endorsement was undated and was not annexed to copy of note annexed to 
plaintiff's complaint and where written assignment presented by plaintiff lacked 
any evidence of authority of party who purported to execute assignment to assign 
on behalf of putative assignor. Court also held summary judgment should not 
have been granted to plaintiff because there were questions of fact concerning 
whether escrow for payment of taxes was properly set up and whether proper 
notice of default concerning failure to pay taxes was provided. But court affirmed 
denial of defendant's cross motion to dismiss for lack of standing, holding that 
questions of fact existed concerning standing. Court also held that defendant's 
second motion seeking summary judgment on grounds that plaintiff fabricated 
documents on which it based its showing of standing was properly denied because 
defendant failed to demonstrate entitlement to judgment as a matter of law). 
 
Second Department Decisions Finding Standing: 
 
Redrock Kings, LLC v. Kings Hotel, Inc., 109 A.D.3d 602, __N.Y.S.2d__, 2013 
WL 4437252 (2d Dep’t August 21, 2013) (reversing denial of motion for 
summary judgment and order of reference, holding that plaintiff established its 
prima facie entitlement to judgment as a matter of law by providing the subject 
note and mortgage and proof of default, and reciting without any analysis that 
defendant failed to raise a triable issue of fact concerning plaintiff's standing, 
validity of extension agreement or plaintiff's contractual right to foreclose). 
 
Citimortgage, Inc. v. Friedman, 109 A.D.3d 573, __N.Y.S.2d __, 2013 WL 
4437086 (2d Dep’t August 21, 2013) (affirming denial of defendant's motion for 
summary judgment, holding that court below properly determined that defendant 
waived standing defense by failing to raise it in its answer or a pre-answer motion 
to dismiss, and further holding that, in any event, defense failed on the merits 
because plaintiff demonstrated that when it commenced the foreclosure action it 
was the holder of the mortgage and two slightly different versions of the note, 
both of which were indorsed in blank, and because plaintiff agreed to proceed on 
the version of the note that defendant conceded was validly signed and was not 
altered). 
 
Deutsche Bank Nat. Trust Co. v. Whalen, 107 A.D. 3d 931, 969 N.Y.S.2d 82 (2d 
Dep’t 2013) (affirming grant of summary judgment in favor of plaintiff and 
dismissing defendant's affirmative defenses and counterclaims, holding that 
plaintiff established prima facie entitlement to summary judgment as a matter of 
law by producing the mortgage, the unpaid note and evidence of default, and that 
plaintiff established its standing as the holder of the note and mortgage by 
physical delivery prior to commencement of the action with evidence that its 
custodian received the original note in October 2005 and received the original 
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mortgage in February 2006 and safeguarded those original documents in a secure 
location. Court did not discuss nature of the evidence provided of such physical 
delivery, and also held that because plaintiff had established physical delivery, it 
did not need to address the validity of a subsequently executed document 
assigning the mortgage and note. Court also held that defendant failed to raise a 
triable issue of fact on its standing challenge or on its assertion of unclean hands 
in plaintiff's obtaining the note and mortgage). 
 
HSBC Bank USA, N.A. v. Taher, 104 A.D.3d 815, 962 N.Y.S.2d 301 (2d Dep’t 
2013) (reversing sua sponte dismissal with prejudice and denial of order of 
reference based on Judge Schack's independent research establishing absence of 
standing and prosecution of foreclosure based on robo-signed documents, and 
reversing subsequent sanctions ordered against HSBC and foreclosure mill firm 
resulting therefrom. Court repeated that standing had been waived by failure to 
answer and was not proper basis for sua sponte dismissal, and reprimanded Judge 
Schack for doing so following its decision in U.S. Bank v. Emmanuel, 83. AD3d 
1047 (2d Dep't 2011), also stating that evidence on which Judge Schack relied 
was not properly the subject of judicial notice. Court held that directing hearing 
on sanctions was an abuse of discretion and remitted case to Supreme Court for 
further proceedings before a different judge). 
 
U.S. Bank Natl. Assn. v. Allen, 102 A.D. 3d 955, 958 N.Y.S.2d 737 (2d Dep’t 
2013) (affirming denial of defendant's motion pursuant to CPLR 5015(a)(3) to 
vacate an order of reference and to dismiss the complaint, premised on plaintiff's 
lack of standing due to an alleged fraudulent assignment. Court held that 
defendant failed to make a showing that plaintiff engaged in the type of fraud or 
misconduct that would warrant vacatur of the order of reference pursuant to 
CPLR 5015(a)(3)). 
 
Deutsche Bank National Trust Co. v. Hunter, 100 A.D.3d 810, 954 N.Y.S.2d 
181 (2d Dep’t 2013) (affirming denial of motion to vacate default judgment of 
foreclosure and sale pursuant to CPLR 5015(a)(3) and (4) asserting standing 
defense, holding that record contained no evidence of fraud or misrepresentation, 
and stating that alleged lack of standing is not a jurisdictional defect). 
 
LaSalle v. Pace, 2012 NY Slip Op 08101 (2d Dep’t 2012) (affirming Judge 
Whalen's decision granting plaintiff's summary judgment motion, which motion 
had been pending when the attorney affirmation rule went into effect. Defendant 
had opposed summary judgment on grounds that affirmation had been filed, but 
plaintiff submitted attorney affirmation in sur-reply. Second Department held that 
plaintiff's submission of affirmation in sur-reply on its motion was timely, 
because rule required submission of the affirmation for already-pending cases at 
time of filing of either proposed order of reference or the judgment of foreclosure. 
Second Department held that the attorney affirmation is not itself substantive 
evidence or a new argument supporting summary judgment and thus defendants 
were not prejudiced by lack of opportunity to challenge counsel's representations 
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therein. Defendant's remaining contentions, per the Second Department, involved 
dicta (Judge Whelan's holding that attorney affirmation rule was unconstitutional) 
and thus was not addressed. 
 
Bank of N.Y. v. Alderazi, 99 AD3d 837, 951 NYS2d 900 (2d Dep’t 2012) 
(reversing order dismissing for lack of standing and denying order of reference 
(reported at 31 Misc. 2d 1209(a) (p. 5 of outline), holding that court improperly 
exercised its discretion in denying order of reference and sua sponte directing 
dismissal of the complaint. Court repeated by rote the mantra that "Since the 
defendants failed to answer the complaint and did not make pre-answer motions 
to dismiss the complaint, they waived the defense of lack of standing." Second 
Department further recited without analysis that "a party's lack of standing does 
not constitute a jurisdictional defect and does not warrant a sua sponte dismissal 
of the complaint by the court." 
 
Trial Court Decisions From Within Second Department 
 
Brooklyn (Kings County) 
 
Bank of N.Y. Mellon v. Dean, 2013 NY Slip Op 23224 (Kings Cty., Battaglia, J. 
July 11, 2013) (denying unopposed summary judgment motion and order of 
reference application, in which standing defense was nonetheless preserved in 
defendants' answer, finding that plaintiff failed to establish prima facie 
entitlement to judgment of foreclosure. Court engaged in lengthy analysis of case 
law on standing and UCC provisions governing transfers of negotiable 
instruments, noting that Second Department case law is not entirely consistent 
with New York's version of UCC, and held that: assignment of mortgage from 
MERS to plaintiff, which did not purport to assign note, was insufficient to confer 
standing; unauthenticated Pooling and Servicing Agreement excerpts did not 
suffice to establish plaintiff's standing; affidavit in support of summary judgment 
motion of physical delivery was neither based on personal knowledge nor 
adequately specific and failed to establish that assignor to plaintiff ever had 
possession of the note. Court reiterated that where a plaintiff is not a holder of the 
note, but establishes standing pursuant to a transfer, either by assignment or 
delivery, plaintiff must establish that its transferor had the right to enforce the 
note before the transfer. Court also held that plaintiff had failed to prove service 
of the contractual default notice, and that the default notice was given by an entity 
that was not the lender nor shown to have been authorized to act on behalf of the 
lender, and also found deficiencies with respect to notices and service of process 
with respect to non-homeowner defendants). 
 
JP Morgan Chase Bank, Natl. Assn. v. Butler, 2013 NY Slip Op 51050(U) 
(Kings Cty., Schack, J. July 9, 2013) (deciding post-sale application for release of 
proceeds on deposit with Kings County Clerk, claimed by both plaintiff JP 
Morgan Chase as purchaser from WAMU, and defendant, holding that, 
notwithstanding representations by plaintiff that it owned the subject mortgage 
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and note, plaintiff in fact only purchased the servicing rights to the subject 
mortgage and note from the FDIC, following seizure by FDIC in 2008, and that 
Fannie Mae in fact owned the note and mortgage. Court further held that plaintiff 
never had any right to foreclose and its assertion, and that of its counsel, that it 
owned the note and mortgage during CPLR 3408 settlement conferences 
demonstrated bad faith. Court stated that Fannie Mae Servicing Guide providing 
for servicers to be "holder" of note in order to satisfy state law requirements for 
foreclosure amounted to "deceptive practices to fool courts" that does not 
supersede New York law, amounting to a fraud upon the court, because Fannie 
Mae should have been the plaintiff. Court ordered release of $55,617.11 of the 
$490,000 proceeds on deposit with county clerk to defendant on account of 
plaintiff's lack of good faith, barred collection of interest and fees since May 
2010, declared the note satisfied, directed a hearing to determine whether plaintiff 
or Fannie Mae was entitled to the balance on deposit with county clerk, and 
directed plaintiff and its counsel to a hearing to determine whether plaintiff and its 
counsel engaged in sanctionable frivolous conduct pursuant to Rule 130). 
 
HSBC Bank USA N.A. v. Roumiantseva, 39 Misc. 3d 1239(A), 2013 WL 
2500829 (Kings Cty., Saitta, J. June 11, 2013) (granting defendant's motion for 
summary judgment dismissing foreclosure action based on plaintiff's failure to 
establish that it was owner or holder of the note. Court held that defense was 
preserved by denial of allegation in complaint that plaintiff was an the owner and 
holder of the note and mortgage, and was not an issue of standing but rather was 
an element of plaintiff's foreclosure claim, which plaintiff is required to prove. 
Court also analyzed distinction between capacity to sue and standing. On the 
substance of the claim, court held that supplemental affidavit of plaintiff's 
servicing agent stating that plaintiff became the owner of the note and mortgage 
by having possession of the original "negotiable promissory note" and mortgage 
was not based on personal knowledge and did not identify which books and 
records it was based upon. Moreover, court noted that the note was not properly 
endorsed, so it could not be negotiated by mere delivery to Plaintiff, because the 
note itself contained no endorsement, and the purported allonge annexed to the 
plaintiff's moving papers was not affixed to the note and was, instead, merely a 
separate sheet of paper clipped to the note by a paper clip, which was insufficient 
to make the note into a negotiable instrument, and ownership could therefore not 
be transferred by mere physical delivery. The court also noted that the assignment 
executed by MERS was insufficient to transfer the note, because on its face it 
purported only to transfer the mortgage, and because no evidence was submitted 
establishing MERS' authority to assign the mortgage or the note). 
 
Bank of N.Y. v. Cepeda, 2013 NY Slip Op 50686(U) (Kings Cty., Schack, J.  
May 2, 2013) (sua sponte dismissing foreclosure action and vacating prior order 
of reference, which plaintiff had sought to vacate for inability to comply with 
attorney affirmation requirement, concluding, after a review of the papers, that 
plaintiff cannot prove that it owns the subject mortgage and note. Prior order of 
reference had been obtained with submission of affidavit of known robo-signer 
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Keri Selman on behalf of MERS, and on renewed application for order of 
reference with new papers, court held that MERS had no authority to assign the 
subject note and mortgage and that affidavit of merit offered in support was not 
executed by plaintiff but by an officer of Bank of America as successor to BAC 
Home Loans Servicing, without any power of attorney documenting its status as 
servicing agent for plaintiff. Because plaintiff was unable to prove that it owned 
the mortgage and note, court dismissed the foreclosure action without prejudice 
and cancelled the notice of pendency). 
 
Wells Fargo Bank, N.A. v. Erobobo, 2013 NY Slip Op 50675 (Kings Cty., Saitta, 
J. April 29, 2013) (denying plaintiff's motion for summary judgment, holding that 
because plaintiff's ownership of note and mortgage is an element of plaintiff's 
prima facie claim for foreclosure, a general denial was sufficient to preserve such 
defense, which court distinguished from a conventional standing or capacity to 
sue affirmative defense which is deemed waived if not timely asserted in pre-
answer motion to dismiss or answer. Moreover, on merits of the defense, court 
held that plaintiff had not established its ownership of the note and mortgage 
because the note was acquired after the closing date of the trust in violation of the 
terms of the Pooling and Servicing Agreement, and was thus a void transfer under 
New York EPTL 7-2.4, and was also improper because the trustee violated the 
terms of the trust by acquiring the note directly from the sponsor's successor in 
interest rather than from the Depositor, as was required by the Pooling and 
Servicing Agreement). 
 
Citimortgage, Inc. v. Forbes, 2013 NY Slip Op 50577(U) (Kings Cty., Rivera, J. 
April 16, 2013) (denying plaintiff's motion to extend deadline to comply with 
court's prior order directing compliance with Administrative Order 548/10 
attorney affirmation requirement. Court held that plaintiff's attorney's affirmation 
in support of the motion, which recited that plaintiff Citibank had transferred the 
mortgage to new plaintiff Selene Finance LLP after the action was commenced 
(and presumably sought additional time to comply with attorney affirmation 
requirement for that reason), was insufficient because it referred only to the 
assignment of the mortgage and not the underlying note and because the attorney 
lacked personal knowledge concerning the assignments). 
 
Bank of N.Y. v. Waters, 2013 NY Slip Op 50585(U) (Kings Cty., Saitta, J. April 
15, 2013) (denying plaintiff's ex parte application for order of reference, finding 
that plaintiff failed to submit proof that originator of loan authorized MERS to 
assign. Court noted two different versions of the note, one of which appeared to 
be altered to include an allonge, and also noted that purported MERS assignment 
appeared to be an assignment to a different entity than the plaintiff. Court 
acknowledged that standing is an affirmative defense that is waived if not raised 
in an answer, but also noted that ownership of the note is part of Plaintiff's prima 
facie case and its burden of proof, and concluded that it "is proper for the court to 
deny an application for a default judgment and order of reference where the 
underlying papers presented to the court are defective on their face and do not 
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contain sworn or affirmed allegations demonstrating the merit of the claims." 
Court also held that plaintiff's conclusory statements that it became owner of the 
note prior to commencement of the action were insufficient and concluded by 
noting that the "court can not turn a blind eye to the alteration of documents 
submitted or documents which on their face indicate another entity may own the 
mortgage, simply because the application is on default"). 
 
U.S. Bank N.A. v. Bressler, 2013 NY Slip Op 50498(U) (Kings Cty., Silber, J. 
April 3, 2013) (denying motion to reargue prior denial of plaintiff's summary 
judgment motion and grant of defendant's cross motion to dismiss for lack of 
standing, where plaintiff relied on defective MERS assignment where MERS 
never owned the note, had no authority to assign the mortgage or note, and the 
assignment had been executed by Elpiniki Bechakas in Baum's office. On 
reargument, court rejected plaintiff's argument that note was transferred through 
the PSA and by transfer of physical possession, finding allonge submitted in 
opposition to cross motion to dismiss insufficient and affidavit alleging physical 
delivery prior to commencement of action insufficiently specific. Court also held 
that the PSA did not effectuate the transfer of the note, but merely anticipated 
future transfer of the note). 
 
New Century Mtge. Corp. v. Kogan, 2013 NY Slip Op 50047(U) (Kings Cty., 
Rivera, J. Jan. 14, 2013) (denying motion for order vacating prior dismissal of 
foreclosure complaint for failure to comply with order directing filing of attorney 
affirmation by date certain and denying motion for leave to reargue prior denial of 
motion for order of reference. Court denied motion for reargument because 
plaintiff's reargument motion papers failed to annex copies of the original motion 
papers and also because motion was untimely and failed to state law or facts that 
court supposedly misapprehended or overlooked. Court denied motion to vacate 
the dismissal for failure to comply with order directing attorney affirmation filing 
pursuant to CPLR 5015(a), because it was not made by order to show cause and, 
regardless, finding no reasonable excuse where new counsel could not explain 
prior counsel's failure to comply. Court further held, based on plaintiff's 
submissions in support of order of reference application, that plaintiff lacked 
standing because plaintiff commenced the foreclosure action twelve days after it 
had assigned the mortgage and note to another party and therefore did not own 
note and mortgage when it commenced the action). 
 
Saxon Mortgage Services v. Jackman, 2012 NY Slip Op 52369(U) (Kings Cty., 
Jacobson, J. Dec. 20, 2012) (denying order of reference, dismissing action and 
vacating Notice of Pendency for lack of standing, where plaintiff acknowledged at 
court conference that it does not own the note, but did not disclose in complaint 
that plaintiff purported to maintain the foreclosure action as servicer for the owner 
of the note). 
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Queens 
 
Onewest Bank, FSB v. Bernstein, 2013 NY Slip Op 51274 (U) (Queens Cty., 
Siegal, J. August 5, 2013 (denying defendant's motion to dismiss and to cancel 
notice of pendency for lack of standing because defendant failed to timely move 
to dismiss or assert standing defense in the answer and because defendant signed 
an enforceable stipulation whereby it agreed not to interpose an answer, but 
nonetheless denying plaintiff's application for an order of reference based on 
finding that plaintiff failed to submit evidence establishing that the note was 
assigned to plaintiff prior to commencement of the action, and that it therefore 
failed to make out its prima facie case). 
 
U.S. Bank Natl. Assoc. v. Mosquera, 2013 NY Slip Op 31720(U) (granting 
plaintiff's motion to dismiss defendant's affirmative defenses and counterclaims 
and for summary judgment, holding simplistically that plaintiff established its 
standing by submitting a copy of the note with a special endorsement and a 
written assignment of both the mortgage and the note, ostensibly demonstrating 
that when the action was commenced plaintiff owned the note and mortgage. 
Court held that plaintiff's servicing agent's affidavit was sufficient to establish 
delivery of the note and to establish that plaintiff was the holder of the note with 
standing to foreclose, and rejected defendant's argument that plaintiff should be 
estopped from alleging ownership of the note and mortgage because the note was 
conveyed in violation of the governing pooling and servicing agreement, holding 
that defendants were neither parties nor third party beneficiaries of the pooling 
and servicing agreement and therefore, ironically, lacked standing to challenge 
plaintiff's standing). 
 
Freedom Mtge. Corp. v. Akther, 2013 NY Slip Op 51015 (U) (Queens Cty., 
McDonald, J. June 27, 2013) (granting plaintiff's summary judgment motion and 
motion to strike, finding that plaintiff established its prima facie entitlement to 
judgment by submitting mortgage, unpaid note and affidavit of employee, and 
further finding that defendant failed to raise triable issues of fact and that it 
waived standing defense by failing to assert in the answer or pre-answer motion). 
 
U.S. Bank Natl. Assoc. v. Sakizada, 2013 NY Slip Op 31029 (U) (Queens Cty., 
Siegal, J. May 13, 2013) (denying plaintiff's motion for summary judgment and to 
strike defendant's answer and denying defendant's cross motion for summary 
judgment and attorney's fees or to dismiss plaintiff's complaint for failure to 
comply with discovery demands or for an order referring action to residential 
foreclosure part. Plaintiff's summary judgment motion was denied because 
plaintiff failed to submit sufficient evidence of its standing as the lawful holder or 
assignee of the note on the date it commenced the action, where plaintiff relied on 
servicing agent's affidavit which provided no factual details concerning when 
plaintiff or its agents received physical possession of the note, and where plaintiff 
failed to demonstrate that MERS ever physically possessed the note or had 
authority to assign the note. Plaintiff also failed to establish that it was the holder 
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of the note and mortgage by virtue of the endorsement of the note because the 
endorsement was undated and it was therefore not clear whether the endorsement 
was effectuated prior to commencement of the action. But defendant's cross 
motion for summary judgment based on standing defense was denied because 
court found disputed issues of fact concerning plaintiff's standing. Defendant's 
motion for dismissal pursuant to CPLR 3126 for failure to comply with discovery 
demands was denied because defendant submitted no proof of any efforts to 
follow up, and defendant failed to establish that plaintiff engaged in willful and 
contumacious pattern of noncompliance with discovery requests. Court denied 
motion to refer the case to the residential mortgage foreclosure part for settlement 
conference because settlement conference was previously held and defendant's 
default on that date was undisputed and no excuse for such default was offered). 
 
Deutsche Bank Trust Co. Ams. V. Vitellas, 2013 NY Slip Op 50698 (U) (Queens 
Cty., Siegal, J. May 2, 2013) (granting motion to reargue prior grant of motion to 
dismiss foreclosure action for lack of standing, and, on reargument, denying 
motion to dismiss, finding that plaintiff's affidavit submitted in opposition to 
motion to dismiss for lack of standing adequately established physical delivery of 
note prior to commencement of the action where affidavit of authorized officer of 
GMAC Mortgages attested to such delivery based upon a "review of the 
records"). 
 
Chase Home Fin. LLC v. Tripp, 2013 NY Slip Op 30358(U) (Queens Cty., 
Weiss, J. February 19, 2013) (granting plaintiff's motion for substitution of 
plaintiff and for default judgment, and denying defendant's motion to dismiss or 
in the alternative for vacatur of default and leave to file a late answer, finding no 
meritorious defenses, holding that standing was waived and, in any event, 
adequately established and rejecting plaintiff's lack of good faith at settlement 
conferences as a defense to foreclosure as merely a conclusory allegation lacking 
factual allegations in support.) 
 
HSBC Bank USA, N.A. v. Carchi, 2013 NY Slip Op 30552(U) (Queens Cty., 
Agate, J. February 4, 2013) (granting partial summary judgment dismissing 
foreclosure action against defendant for lack of standing, where plaintiff served 
deficient response to notice to admit and thereby was deemed to have admitted 
the genuineness of the original note and mortgage and assignment of mortgage, 
and where in response to defendant's motion, plaintiff failed to establish that the 
note was endorsed in blank and in plaintiff's physical possession at time action 
was commenced or endorsed to plaintiff prior to commencement, and otherwise 
failed to present any evidence that it was the holder of the note when the action 
was commenced).  
 
U.S. National Assoc. v. Said, 38 Misc. 3d 1214, 2013 NY Slip Op 50101(U) 
(Queens Cty., Segal, J. January 7, 2013) (denying plaintiff's motion for summary 
judgment and to strike defendant's answer, and granting defendant's cross motion 
for summary judgment dismissing for lack of standing, where plaintiff relied on a 
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series of assignments from MERS that court found to be defective. Court reached 
this result apparently without perceiving the distinction between an assignment of 
a mortgage and assignment of a note, and without citation to Silverberg 
concerning MERS assignments).  
 
Wells Fargo Bank, N.A. v. Velazquez, 2012 NY Slip Op 52300 (Queens Cty., 
McDonald, J. December 10, 2012) (granting plaintiff's motion for summary 
judgment and order of reference and denying defendant's cross motion to dismiss 
for lack of standing, finding that plaintiff's summary judgment submission 
established prima facie case and that defendant failed to submit adequate evidence 
to raise material disputed issue of fact on its standing defense. Although 
defendant's counsel made several allegations concerning the invalidity of the 
assignment to plaintiff, including that the assignment post-dated the closing of the 
plaintiff trust, counsel failed to provide any supporting documentation to support 
its contentions. Defendant's invocation of robo signing was also not supported by 
any evidence, and its complaint of a lack of a MERS assignment failed because 
MERS was not involved in the loan). 
 
Richmond (Staten Island) 
 
Aurora Bank FSB v. Paoli, 2013 NY Slip Op 51224(U) (Richmond Cty., Aliotta, 
J. July 30, 2013) (denying motion to reargue prior grant of summary judgment in 
favor of plaintiff and reiterating underlying determination by court, while 
articulating no reasoning, that "this Court duly considered all of the documents 
submitted in support of the prior motions and found them to be satisfactory to 
demonstrate plaintiff's sanding. In particular, the documents tendered were 
deemed to establish the chain of ownership of the note and mortgage, as well as 
plaintiff's authority to act on behalf of the trustee") 
 
Assets Recovery 26, LLC v. Rivera, 2013 NY Slip Op 50962 (U) (Richmond Cty., 
Minardo, J. June 17, 2013) (denying plaintiff's motion for summary judgment, 
and granting defendant's cross motion for leave to amend answer to assert 
standing defense and, upon amendment, dismissing action for lack of standing. 
Plaintiff failed to demonstrate any prejudice, and even defenses such as standing 
which are waived by failure to timely assert can be asserted in an amended answer 
if there is no prejudice. Upon reaching standing issue, court concluded that 
plaintiff's employee's affidavit failed to establish delivery of the original note 
because it lacked any factual details concerning alleged physical delivery prior to 
commencement of the action. Attorney's affidavit based on his review of file that 
the note was assigned by an allonge in blank prior to commencement of action 
was also insufficient, as copy of note originally offered on motion had no allonge, 
and the undated allonge appeared for the first time in plaintiff's reply papers. 
Court also held that MERS assignment of mortgage was insufficient to establish 
plaintiff's standing. Absent evidence of a written assignment of the note or 
physical delivery prior to commencement of the action, court granted defendant's 
cross motion to dismiss for lack of standing). 
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Citimortgage Inc. v. Modica, 2013 NY Slip Op 50827(U) (Richmond Cty., 
Alliota, J. April 17, 2013 (granting plaintiff's motion for summary judgment and 
order of reference, holding that plaintiff's moving papers were sufficient to 
demonstrate its standing, with the submission of an affidavit "from its document 
control officer detailing the mechanics of the physical delivery of the note and 
mortgage prior to the commencement of this action" without addressing whether 
such "document control officer's" affidavit was based on personal knowledge or 
otherwise satisfied evidentiary standard for supporting summary judgment 
motion). 
 
Arch Bay Holdings, LLC-Series 2010B v. Alam, 2013 NY Slip Op 3054(U) 
(Richmond Cty., Maltese, J. March 18, 2013) (denying plaintiff's motion for 
summary judgment, finding disputed issues of fact concerning plaintiff's standing 
in light of different versions of note with different endorsements and granting 
defendant's cross motion to lift discovery stay). 
 
TD Bank, N.A. v. Mandia, 2013 NY Slip Op 30337 (Richmond Cty., Maltese, J. 
February 11, 2013) (Decision, on motion to reargue, granting plaintiff summary 
judgment and denying defendant's cross motion for summary judgment. Summary 
judgment had initially been denied based on ostensible absence of affidavit of 
plaintiff providing sufficient proof of the alleged default or of plaintiff's 
possession of the note and mortgage at the time the action was commenced, but 
on reargument court acknowledged that it had overlooked a second affidavit 
concerning plaintiff's possession of the note at commencement. In opposition, 
court held, defendants failed to satisfy their evidentiary burden to challenge 
plaintiff's standing, and rejected defendant's challenge based on fact that plaintiff 
did not have the note when the default notice was given, holding that possession 
of note needed to precede commencement of the action but not issuance of the 90-
day notice). 
 
Wells Fargo Bank, N.A. v. Sposato, 2013 NY Slip Op 30034(U) (Richmond Cty., 
Maltese, J. January 7, 2013) (granting motion to vacate judgment of foreclosure 
and ensuing sale pursuant to CPLR 5015(a)(2) and (3) and vacating defendant's 
default to allow service of late answer, where defendant challenged standing 
based on: assignment to trust after commencement of action; assignment executed 
by robo-signer employed by LPS who lacked capacity to act on behalf of loan 
originator; and plaintiff's failure to demonstrate the mortgage and note were 
acquired in accordance with terms of pooling and servicing agreement. Court 
concluded that defendant's standing challenges may well have merit inasmuch as 
there was some evidence of fraud or misrepresentation, particularly with respect 
to robo-signed signature on assignment purportedly notarized in a state where the 
assignor had no offices). 
 
Citimortgage, Inc. v. Finocchiario, 2013 NY Slip Op 30003(U) (Richmond Cty., 
Maltese, J. January 4, 2013) (granting order to show cause seeking vacatur of 
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order of reference entered on default and dismissal for lack of standing. Court 
determined that defendant possessed meritorious standing defense where 
plaintiff's chain of title derived from MERS and where MERS never held any 
interest in the note. Court expressly considered Mastropaolo and nonetheless held 
that standing defense could not be waived, dismissing the action for lack of 
standing. In rejecting Mastropaolo, the Court stated that "it has become evident in 
the realm of foreclosure litigation that it would be a miscarriage of justice to 
continue to treat standing as a defense that can be waived"). 
 
Selene Finance, LP v. Wong, Richmond Cty. Index No. 130683/2009 (Fusco, J. 
December 21, 2012)( denying plaintiff's motion for judgment of foreclosure and 
dismissing for lack of standing, finding that plaintiff failed to produce evidence 
sufficient to demonstrate that it had standing at commencement of the action 
where it relied upon undated allonge with an unnamed recipient). 
 
Westchester 
 
BAC Home Loans v. Martinez, Westchester Cty. Index No. 15352/2009 
(Giaccomo, J. December 3, 2012) (granting plaintiff's motion for summary 
judgment and denying cross motion to dismiss for lack of standing, distinguishing 
Silverberg, holding that here MERS had valid interest sufficient to assign note 
and mortgage and had done so to plaintiff prior to commencement of action). 
 
Suffolk: Whalen Decisions 
 
Citimortgage, Inc. v. Ivey, 2013 NY Slip Op 31953 (U) (Suffolk Cty., Whalen, J. 
August 23, 2013) (granting plaintiff's motion for summary judgment, finding that 
defendant failed to raise any question of fact regarding his pleaded defense of lack 
of standing, but denying without prejudice plaintiff's motion to substitute assignee 
of plaintiff because assignment effected only an assignment of the mortgage, and 
not the note). 
 
Deutsche Bank Natl. Trust Co. v. Espinoza, 2013 NY Slip Op 50926(U) (Suffolk 
Cty., Whalen, J. June 5, 2013) (granting motion to confirm referee report and 
judgment of foreclosure and sale and denying cross motion to vacate order of 
reference and for leave to file late answer, finding no reasonable excuse for 
default or meritorious defenses. Court also held that defendant's failure to succeed 
on application to vacate default warranted denial of motion to dismiss on grounds 
of standing, and stating that, in any event, standing is not a jurisdictional defect 
nor an element of plaintiff's claim for foreclosure, and that it was thus waived. 
Court also rejected challenge to attorney affirmation, invoking Second 
Department's decision in LaSalle V. Pace for the proposition that the attorney 
affirmation is not substantive evidence and therefore cannot be relied upon by 
defendant to avoid foreclosure). 
 
Wells Fargo Bank, N.A. v. Concepcion, 2013 NY Slip Op 50271(U) (Suffolk 
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Cty., Whalen, J. Feb. 22, 2013) (granting motion for entry of judgment of 
foreclosure and sale and confirming report of referee to compute but denying 
plaintiff's unopposed motion for leave to file an updated affidavit of merit nunc 
pro tunc, in effect declining to do so because doing so might have suggested that 
such nunc pro tunc filing was necessary to comply with attorney affirmation 
requirement of A0 548-10 and AO 431-11, anathema to Judge Whelan. Court also 
denied unopposed request by plaintiff for an order substituting named plaintiff for 
its purported assignee, asserting that action may be prosecuted by the original 
plaintiff, and refusing to substitute plaintiff in the absence of evidence of 
proposed substituted party's declared willingness to be substituted). 
 
Onewest Bank, FSB v. Davies, 2013 NY Slip Op 50341(U) (Suffolk Cty., 
Whalen, J. February 22, 2013) (granting motion for summary judgment and order 
of reference, reciting without reference to any specific facts, that plaintiff 
established that it took possession of the note prior to its commencement of the 
action, possibly because a copy of the note was attached to the complaint. Court 
also held plaintiff had standing by virtue of FDIC receivership and its receipt of 
assets of originating lender, which were acquired by plaintiff. Court rejected 
defendant's "nuanced allegations" relating to questions concerning plaintiff's 
standing in light of its application to substitute as plaintiff its assignee, holding 
that post-commencement assignments did not defeat standing. Court also rejected 
defenses of unclean hands, bad faith and estoppel based on events that took place 
after defendant's default on the loan, including failure to convert a trial payment 
plan into a permanent loan modification, holding that plaintiff was under no 
obligation to grant defendant a loan modification. But court denied plaintiff's 
application to substitute its recent assignee as plaintiff without prejudice to 
submission of proper papers, holding that CPLR 1001(a) required proof of 
proposed new plaintiff's willingness to prosecute action as plaintiff and of its 
retention of plaintiff's counsel). 
 
Suffolk: Other Judges 
 
Citibank, N.A. v. Herman,  2013 NY Slip Op 30920(U) (Suffolk Cty., Pastoressa, 
J. April 23, 2013)( denying defendant's motion for summary judgment for lack of 
standing, finding disputed issue of fact concerning plaintiff's standing to 
foreclose, where plaintiff, in opposition to defendant's motion, proffered a copy of 
the note indorsed in blank, which was undated and unaccompanied by any 
evidence of physical delivery to plaintiff prior to commencement of foreclosure 
action. Court also denied defendant's motion to strike plaintiff's complaint for 
failure to comply with discovery demands, accepting excuse that transition from 
office of Steven J. Baum to successor counsel amounted to law office failure 
deemed to be a reasonable excuse, finding no evidence of willful, contumacious 
or bad faith conduct justifying striking of plaintiff's pleading, in light of policy 
favoring disposition of cases on the merits) 
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Deutsche Bank Natl. Trust Co. v. Maio, 2013 NY Slip Op 30858(U) (Suffolk 
Cty., Molia, J. April 18, 2013) (denying plaintiff's motion for summary judgment 
and order of reference without prejudice, finding that plaintiff failed to establish, 
prima facie, that it had standing, where its evidence in support of the motion did 
not demonstrate physical delivery or assignment prior to commencement of the 
action, and where affidavit from plaintiff's employee failed to provide any factual 
details of physical delivery or assignment of the note). 
 
PNC Bank Natl. Assoc. v. Giovanni, 2013 NY Slip Op 30891 (U) (Suffolk Cty., 
Rebolini, J. April 18, 2013) (denying plaintiff's motion for summary judgment 
and order of reference without prejudice, finding that plaintiff failed to establish, 
prima facie, that it had standing, where its evidence in support of the motion did 
not demonstrate physical delivery or assignment prior to commencement of the 
action, and where affidavit from plaintiff's employee failed to provide any factual 
details of physical delivery or assignment of the note). 
 
Deutsche Bank National Trust Co. v. Hossain, 2013 WL 31636 (Suffolk Cty., 
Asher, J. January 11, 2013) (denying plaintiff's motion for summary judgment, 
finding insufficient evidence of plaintiff's standing to grant summary judgment 
where plaintiff belatedly submitted indorsement without any explanation as to 
why it was not affixed on the actual note, where plaintiff was unable to provide 
any factual details concerning physical delivery of the note, and where plaintiff's 
affidavits failed to address issues of robo-signing. Court rejected defendant's 
challenge to adequacy of plaintiff's attorney affirmation, however, and rejected 
claimed need for further discovery pursuant to CPLR 3212(f) as insufficiently 
supported with specifics and granted summary judgment dismissing defendant's 
other affirmative defenses and counterclaims based on contractual default notice, 
unclean hands and unconscionability, NY Banking Law 6-l, improper service, 
fraud, statute of limitations, entitlement to a loan modification, Truth in Lending 
Act, RESPA and FDCPA). 
 
First Department: Decisions graced with little analysis, tend to merely affirm 
findings of standing without probing analysis of courts below or evidence on 
which based. 
 
Bank of Smithtown v. 264 W. 124 LLC, 105 A.D.3d 468, 963 N.Y.S.2d 176 (1st 
Dep’t 2013) (reversing denial of plaintiff's summary judgment motion, holding 
that plaintiff produced note and mortgage and uncontested proof of default and 
that defendant failed to raise a triable issue of fact on any defense to foreclosure, 
also rejecting other defenses, holding that uncorroborated affidavit concerning 
oral agreement to modify loan was insufficient, because note and mortgage 
prohibited oral modifications, and defendants failed to establish equitable estoppel 
or partial performance because they did not materially alter their position based 
on alleged oral modification. Court also rejected assertion of unclean hands as 
grounds for denying summary judgment, holding that plaintiff was under no 
obligation to modify the loan or comply with alleged oral agreement, and decision 
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to proceed with foreclosure was not unconscionable or immoral). 
 
One West Bank FSB v. Carey, 104 A.D. 32 44, 960 N.Y.S.2d 306 (1st Dep’t 
2013) (affirming denial of motion to dismiss challenging plaintiff’s standing, 
holding that evidence submitted in opposition to motion, including affidavit from 
plaintiff’s employee, established that assignment of note had been effectuated by 
physical delivery prior to commencement of action). 
 
JP Morgan Chase Bank v. Shapiro, 104 A.D.3d 411, 959 N.Y.S.2d 918 (1st 
Dep’t 2013) (affirming grant of summary judgment, holding that plaintiff's 
employee's affidavit claiming personal knowledge of plaintiff's status as successor 
in interest to WAMU was sufficient to establish plaintiff's standing, and holding 
that First Department's prior decision in JP Morgan Chase Bank N.A. v. 
Miodownik, 91 AD3d 546 (1st Dep't 2012) recognized plaintiff's status as 
successor to WAMU with standing to foreclose on all loans formerly held by 
WAMU). 
 
Wells Fargo v. Levin, 101 A.D.3d 1519, 958 N.Y.S.2d 227 (1st Dep’t), app. den. 
21 N.Y.3d 887, 988 N.E.2d 516, 965 N.Y.S.2d 780 (2012) (affirming grant of 
summary judgment to plaintiff and denial of defendant's motion to reargue or 
renew. Insofar as defendant's motion was based on evidence of plaintiff's law 
firm's foreclosure misconduct in other actions, decisions reporting such 
misconduct predated underlying summary judgment motion and therefore could 
have been raised in opposition and, in any event, such misconduct in other cases 
did not establish fraudulent or deceptive conduct in this case. Defendant's motion 
to vacate based on CPLR 5015 based on same allegations also failed, and to the 
extent that defendant sought vacatur of judgment for lack of subject matter 
jurisdiction based on plaintiff's lack of standing, court stated that lack of standing 
was not jurisdictional, without any discussion concerning why standing challenge, 
which was properly preserved in defendant's answer, did not preclude grant of 
summary judgment to plaintiff). 
 
New York County 
 
FTBK Inv. II LLC v. Joshua Mgt. LLC,  2013 NY Slip Op 30333(U) (NY Cty., 
Wooten, J. February 14, 2013) (denying without prejudice plaintiff's motion for 
summary judgment in foreclosure action, rejecting standing challenge based on 
WaMu loan that was transferred to Chase in bulk by FDIC, but holding that 
plaintiff, which had acquired loan after it was already in default, failed to provide 
sufficient evidence of the default because the affidavit of plaintiff's representative 
was not sufficiently based on personal knowledge with either the facts of the 
default or the books and records of the assignor of the loan. Court also denied 
appointment of receiver because plaintiff had not yet demonstrated default). 
 
Third Department: Standing defenses have little traction up here: 
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HSBC Bank USA, N.A. v. Ashley, 104 A.D.3d 975, 961 N.Y.S.2d 337 (3d 
Dep’t), app. den. 21 N.Y.3d 956, 991 N.E.2d 213, 969 N.Y.S.2d 439 (2013) 
(affirming denial of defendant's motion to vacate judgment of foreclosure and 
sale, to dismiss action or to permit filing of late answer. Court rejected defendant's 
motion to vacate judgment of foreclosure and sale premised on assertion that 
plaintiff engaged in fraud by falsifying assignment documents to make it appear 
as if it had standing to foreclose when it did not, because defendants had waived 
standing defense by failing to raise it in either an answer or pre-answer motion to 
dismiss. Court also found no reasonable excuse for delay, given that defendants 
were aware of foreclosure action; having appeared therein since 2009, and given 
defendants' unexplained failure to exercise reasonable diligence in discovery of 
documentation purportedly demonstrating the fraud. Absence of reasonable 
excuse for delay also supported denial of motion for leave to file late answer). 
 
Chase Home Finance LLC v. Miciotta, 101 A.D.3d 1307, 956 N.Y.S.2d 271 (3d 
Dep’t 2012) (affirming denial of motion to dismiss for lack of standing, holding 
that language in governing assignments of mortgage was broad enough to effect 
assignment of note where it referenced "all liens created or secured thereby, all 
obligations therein described, the money due and to become due thereon with 
interest," and "all indebtedness secured thereby," reciting that no special language 
is necessary to effect an assignment so long as language shows the intention of the 
owner of a right to transfer it). 
 
Albany County 
 
Flagstar Bank FSB v. Brennan, 2013 NY Slip Op 30945(U) (Albany Cty., 
Teresi, J. May 3, 2013) (granting plaintiff motion for summary judgment and 
order of reference, rejecting defendant's standing challenge, finding that plaintiff 
adequately demonstrated assignment of note prior to commencement of action). 
 
 
Intersection Between Standing Issues and Settlement Conferences 
 
Deutsche Bank Natl. Trust Co. v. Izraelov, 2013 NY Slip Op 51482(U) (Kings 
Cty., Battaglia, J. Sept. 10, 2013) (confirming report and recommendation from 
Referee Goldstein finding failure to negotiate in good faith, noting that while 
court could not dismiss foreclosure action for lack of standing where defense was 
waived by failure to assert in answer or motion, "[i]t does not follow...from a 
waiver of the defense of lack of standing that the question of standing has no 
place in the mandatory settlement conference process, or that the referee may not 
investigate or make findings on the question," and concluding that "[i]t is difficult 
to see any fair reading of the governing statute, rules, and order of reference that 
does not permit, if not require, a determination that the person(s) participating in 
the settlement conference process are 'fully authorized to dispose of the case' (see 
CPLR 3408[e]). Nothing would be more useless, if not harmful to the statutory 
purpose 'to help the defendant avoid losing his or her home,' than settlement 
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discussions with a person who does not have the legal right to make the 
modifications 'or other workout options' envisioned by the statute (see CPLR 
3408[a]); see also CPLR 3408[f]), or at least is authorized to do so by the person 
with that right, i.e., a person with standing to enforce the note and mortgage." 
While acknowledging that communications between servicer and mortgagors after 
their initial default but before appearances in the Settlement Conference Part 
could not be the basis of a CPLR 3408(f) violation, court noted that such 
communications provide context to the settlement conference proceedings. Court 
upheld finding of failure to negotiate in good faith based on invocation of investor 
restriction, where plaintiff actually possessed letter from investor authorizing 
modification of defendant's loan which stated that restriction was not waived for 
other borrowers, but maintained at conferences that such letter actually reflected 
unsuccessful attempt to obtain waiver. Court tolled interest, except for period 
when foreclosure action and conferences were stayed by defendant's bankruptcy 
filing). 
 
Deutsche Bank National Trust v. Hinds, 500398/12, NYLJ 1202622170047 
(Kings Cty., Demarest, J.  Sept. 19, 2013) (granting motion for relief for failure to 
negotiate in good faith at settlement conferences pursuant to CPLR 3408(f), 
confirming referee report and recommendation, following plaintiff's failure to 
obtain original loan documents and prove its standing to foreclose. Court stated 
that referee's findings are entitled to deference where credibility is at issue, and 
noted that foreclosure actions are equitable in nature, in which recovery of interest 
is within the court's discretion. Court granted motion to dismiss, given plaintiff's 
failure to produce evidence of its standing despite having had an opportunity to 
seek and obtain the original loan documents, where plaintiff failed to oppose the 
motion. Court also ordered that all interest, late fees and attorney's fees "be 
cancelled from the date of default to the date of this order; and that the foreclosure 
action be dismissed with prejudice.") 
 
Certificate of Merit  
 
Effective August 30, 2013, Chapter 306 of the Laws of New York ,A.5582-
A(Weinstein)/S.4530-A(Klein), available at 
http://open.nysenate.gov/legislation/bill/A5582-2013 ) amended CPLR 3012-B to 
require plaintiff’s counsel commencing foreclosure actions with respect to “home 
loans” (as defined by RPAPL 1304(5)(a)) to file, with the summons and 
complaint, a Certificate of Merit certifying, based on review of the case and 
documents, and in consultation with the client, that to the best of their knowledge, 
information and belief, “there is a reasonable basis for the commencement of such 
action and that the plaintiff is currently the creditor entitled to enforce rights 
under such documents.” Attorneys must review the mortgage, note, bond and all 
instruments of assignment, as well as any other instrument of indebtedness such 
as loan modifications, extensions or consolidations, and copies of those 
documents must be attached to the Certificate of Merit if they are not otherwise 
attached to the complaint. For cases commenced after its effective date, the 
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Certificate of Merit supplants the Attorney Affirmation required by 
Administrative Order of the Chief Administrative Judge of the Courts AO/431/11 
(http://www.nycourts.gov/attorneys/pdfs/AdminOrder_2010_10_20.pdf ), which 
required that the affidavit be filed for cases commenced after its effective date at 
the time of filing of the Request for Judicial Intervention (RJI), which was 
supposed to be filed with the Affidavit of Service.  Pursuant to Administrative 
Order AO/208/13 issued on August 1, 2013, the AO/43/11 Attorney Affirmation 
requirement does not apply to residential mortgage foreclosure actions 
commenced on or after August 30, 2013, and for cases commenced prior to the 
effective date plaintiffs may file either the new Certificate of Merit pursuant to 
amended CPLR 3012-B JI or the old Attorney Affirmation with the RJI.  
Newly amended CPLR 3012-B provides, in cases where notes or other ownership 
documents are not attached to complaint or Certificate of Merit, counsel must 
attach a supplemental affirmation attesting that such documents are lost, whether 
by destruction, theft or otherwise. This provision explicitly does not relieve 
plaintiff’s compliance with obligations under the UCC in connection with lost 
instruments, which includes N.Y. UCC § 3-804, requiring owner of lost note to 
prove ownership and provide security in order to maintain action and recover 
from party liable under note. Courts, in cases of willful non-compliance, may 
dismiss the complaint without prejudice, “or make such final or conditional order 
with regard to such failure as is just including but not limited to denial of the 
accrual of any interest, costs, attorneys’ fees and other fees, relating to the 
underlying mortgage debt.” Such relief may be based on a motion of any party or 
upon the court’s own motion and notice to the parties. 


