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Overcoming Liens in Mortgage 
Foreclosure Cases

What are “liens”

 Lien: A claim of money against a property, wherein 
the value of the property is used as security in 
repayment of a debt. A lien is a defect on the title and 
needs to be settled before transfer of ownership. 

 Types of liens:
 Mortgages
 Federal tax liens
 DSS liens
 Revitalization loans
 Judgment liens 
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Finding Liens

 Review the list of defendants on the Summons & Complaint or the 
title report

 Consider setting up online access to public records
 Some counties may grant you access with a free subscription
 Allows you to search the public records and print images of recorded liens

 Verify the listed items
 Do they belong to your client?

 Common names can result in the need for an ID affidavit 
 Was the underlying debt discharged in bankruptcy?

 If a lien avoidance motion was not made while the case was open, the lien may still 
be on record

 Early discovery is best to avoid surprises after a trial modification is 
completed

Should liens affect loan modifications?

Generally, a junior lienholder should not gain priority over a mortgage 
in first lien position when the loan is modified, unless the junior 
lienholder's rights are prejudiced by the modification

 Modifications that would increase the interest rate on a mortgage 
in first priority might be prejudicial to a junior lienholder
 Most mortgage modifications lower the interest rate, extend the term and reduce 

principal, which actually improves the ability of the second lienholder to collect 
their debt

 If anything, the modification would only result in the junior lien gaining priority 
over the additional amounts added due to the modification, not the entire loan 

 More guidance:
 Restatement (Third) of Property: Mortgages §7.3
 Fleet Bank of New York v. County of Monroe Industrial Development Agency, 

224 A.D.2d 964 (1996)
 Shultis v. Woodstock Land Development, 188 A.D.2d 234 (1993)
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Should liens affect a loan modification? (cont.)

 Even if the modification arguably  is not prejudicial to the junior 
lienholders, a servicer may still require clear title before proceeding 
with a permanent modification

 Pooling and Serving Agreement may state that any risk be eliminated that may 
jeopardize the mortgage’s priority position 
 Conservative interpretations of the language in the agreements lead servicers to 

require subordinations or clear title
 Language in MHA Handbook, HUD Mortgagee Letters and other program 

guidance reflect taking steps to endure first lien position is maintained

 Title company may not be willing to offer lien priority insurance

Second Mortgages: 2MP

 2MP Program: works in tandem with HAMP
 If the first mortgage is modified under HAMP, participating 

servicers must offer to modify or reduce the principal of the 
second mortgage

 If not offered, a notice must be given with an explanation

 Guidance: MHA Handbook v4.4 , Chapter V

 Problem: Less than 20 servicers participate in 2MP
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Second Mortgages: Subordination 

 Subordination
 Work with the servicer of the second mortgage to arrange for 

them to subordinate their mortgage

 Issues:
 If the borrower is in default on the second mortgage, the servicer 

may want payments to resume before offering a subordination

 Specific forms provided by the servicer may not fit the information 
available for a modified loan

 The process can be long and will require working with both the 
first and second mortgage servicers to ensure that all parties 
involved have the required information 

Sample Subordination Agreement

 
Subordination Agreement 

(Modified Mortgage) 
 
Date: 
 
Property (the legal description of the Property under the Junior Mortgage): 
 
 
 
Property Address:   
 
 
Subordinating Lender: 

Junior Mortgage 
 Date: 
 Borrower: 
 Trustee (if applicable): 
 Recording information: 
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Sample Subordination Agreement (cont.)

MULTISTATE SUBORDINATION AGREEMENT (Modified Mortgage)–Single Family–Fannie Mae/Freddie Mac UNIFORM 
INSTRUMENT Form 3748 6/09 (page 1 of 2 pages)

 
Senior Lender: 

Original Mortgage 
 Date: 
 Borrower: 
 Note secured by Original Mortgage:  

Dated:   
Original principal amount:  $  

 Recording information: 
 
Modified Mortgage 

Date of Modification: 
  Borrower: 

Modified Note secured by Modified Mortgage: 
Dated: 
Modified principal amount:  $ 

Recording information (when available):   
 

Sample Subordination Agreement (cont.)

 

 
 Subordinating Lender is the owner and holder of the Junior Mortgage and obligations 
secured by the Junior Mortgage; the Junior Mortgage is a lien on the title to the Property or an 
interest in that title. 
 
 For value received and to induce the Senior Lender to modify the Original Mortgage, 
Subordinating Lender unconditionally subordinates its lien on, and all other rights and interests 
in, the title to the Property resulting from the Junior Mortgage to the lien on, and all other rights 
and interests in, the title to the Property resulting from the Modified Mortgage.  Subordinating 
Lender agrees that its lien on, and all other rights and interests in, the title to the Property 
resulting from the Junior Mortgage will remain subordinate to the lien on, and all other rights 
and interests in, the title to the Property resulting from the Modified Mortgage regardless of any 
renewal, extension or further modification of the Modified Mortgage.   
 

This Subordination Agreement shall be binding upon the successors and assigns of the 
Subordinating Lender. 
 

When the context requires, singular nouns and pronouns include the plural. 
 
 Mortgage means mortgage, deed of trust, trust deed or other security instrument.   
 
 
 
__________________________________  
[Name of Subordinating Lender] 
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Second Mortgages: RPAPL Section 1501 (4)

RPAPL 1501(4)
 Can bring an action to discharge a mortgage of record based on 6-

year statute of limitations (CPLR 213(4))

 Statute of limitations can begin to run at acceleration; or, if the loan 
has not be accelerated, from the date of the last payment

 Additional guidance:
 Saliani v. Comissioner of Social Services 141 Misc.2d 501 (1988) (SOL did apply 

to a mortgage held by DSS)
 Notarnicola v. Lafayette Farms, 288 A.D.2d 198 (2001) (N.Y. App. Div.) 

(Detrmined when SOL should run)

 Practice tip: review client’s credit report 

Federal Tax Liens

 IRS Publication 784: Instructions on how to apply for a 
Certificate of Subordination of Federal Tax Lien

 Similar to a mortgage subordination process
 Will need to provide information on the current loan amount, amount of the 

new financing, appraisal information and title information 

 Requires completed Form 14134 

 Have to show that a basis for subordination exists under one of two 
options:
 You will pay an amount equal to the lien or interest to which the certificate 

subordinates the IRS lien (see publication for calculation), or;
 IRS can determine that the subordination will increase their claim and make 

collection easier



5/20/2014

7

IRS Form 14134

Federal Tax Liens (cont.)

 Withdrawal: removes the public notice, but the 
obligation remains

 Requires completion of IRS Form 12277

 Must enter into or convert a payment plan on the tax obligation into 
a Direct Debit installment agreement and three consecutive direct 
debit payments must be made 

 Tax liability cannot be more than $25,000 (there is an option to pay 
down)

 The plan must pay the obligation in full in 60 months

 No default on previous or current arrangements
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IRS Form 12277

Neighborhood Revitalization  Loans

 Loans offered though a local entity to cover repairs 
 allow for small monthly payments or no payments

 Many have a provision that after 10 years of 
inhabiting the property as a residence, the loan will 
be forgiven
 Your client may not realize that they are responsible for 

recording the satisfaction 
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DSS Liens

 The Department of Social Services can put a lien on a home 
for payment of certain types of public assistance received

 More information: 
 Empire Justice Center’s report Don’t Lien on Me: How New York’s 

Public Assistance Mortgages Undermine Homeownership and 
Financial Stability and Advocate Toolkit

 Issues
 People often do not realize that they have signed a mortgage document 

when receiving benefits
 No regular accounting of the amount owed and no regular notice is 

provided
 No uniformity to the process of subordinating the existing liens 

DSS Liens (cont.)

 Working with the county attorney
 Request payoff amount and breakdown of the charges
 Challenge any amounts charged for benefits that are exempt

 HEAP
 SNAP
 EAA 
 Child Care Assistance

 Each county is different, but may be able to subordinate the 
lien if the county attorney is agreeable 

 Order to Show Cause and Petition
 Fillable form available on Empire Justice Center website
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Judgment Liens

 Often arise from credit card debts, deficiencies from 
repossessions and other consumer issues

 Criteria for bringing an order to show cause to vacate a 
default judgment:

 Excusable default
 Reasonable excuse for missing original court date; and 
 A meritorious defense 
 Bring within one year of receiving a copy of the judgment 

 Lack of personal jurisdiction
 Improper service
 No time limit

Judgment Liens (cont.)

 Resolving the debt
 Subordination

 Creditor will often want a payment agreement before agreeing to 
subordinate

 Settlement 
 Offer to settle the debt for less than what is owed- client will need to 

have a lump sum available in most cases

 Any agreement reached should be in writing and include:
 Information on the original debt and the current debt collector

 Specific terms and due dates of payments

 Statement that the agreed upon payments will satisfy the debt in full
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Bankruptcy

 Lien Stripping: eliminating junior liens in a Chapter 
13 bankruptcy 
 If the first mortgage is more than the fair market value of the 

home, the second mortgage could be considered “wholly 
unsecured” and be stripped

 Lien Avoidance: Chapter 7
 Lien resulted from a money judgment issued by a court

 An exemption can be claimed in some of the equity in the 
property

 Lien would result in loss of the exempt equity 

Questions?

Sarah Galvan

(716) 853-3087 x216

sgalvan@lsed.org


