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MORTGAGE LOAN 
ASSUMPTIONS FOR 
FORECLOSURE PREVENTION 
ADVOCATES: MORE THAN 
JUST GARN ST. GERMAIN

ASSUMPTIONS:  A GRAY AREA

 This is a gray area of the law – there are no quick fixes. You have to 
know the relevant authority and dig into the facts of your client’s case in 
order to come to an agreement with the servicer to assume and modify 
loan, and even then it will only be possible in certain situations.
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GARN ST. GERMAIN

• Garn St. Germain (12 U.S.C.A. § 1701j-3) is a federal law that deals with 
due-on-sale clauses and touches on assumptions.

• What Garn does: Garn St. Germain explicitly stops the bank from 
accelerating when the property is transferred due to the death of the 
mortgagor, transferred to an immediate family member or transferred 
pursuant to a divorce.

• What Garn does not do: It does not explicitly require the bank to take 
any action following a default based on missed payments.  It does not 
explicitly require assumption.

EXEMPT TRANSFERS UNDER GARN

 Garn defines certain transfers of interest in the property where the 
lender is NOT allowed to accelerate the loan (12 U.S.C.A. § 1701j-3(d)).  
These exempt transfers are:
 the creation of a lien or other encumbrance subordinate to the lender's security 

instrument which does not relate to a transfer of rights of occupancy in the 
property;

 the creation of a purchase money security interest for household appliances;

 a transfer by devise, descent, or operation of law on the death of a joint tenant or 
tenant by the entirety;

 the granting of a leasehold interest of three years or less not containing an option to 
purchase;

 a transfer to a relative resulting from the death of a borrower;
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EXEMPT TRANSFERS CONT.

 Transfers of interest in the property where the lender is NOT allowed to accelerate 
the loan pursuant to Garn:

 a transfer where the spouse or children of the borrower become an owner of the 
property;

 a transfer resulting from a decree of a dissolution of marriage, legal separation agreement, 
or from an incidental property settlement agreement, by which the spouse of the borrower 
becomes an owner of the property;

 a transfer into an inter vivos trust in which the borrower is and remains a beneficiary and 
which does not relate to a transfer of rights of occupancy in the property; or

 any other transfer or disposition described in regulations prescribed by the Federal Home 
Loan Bank Board.

GARN CASE LAW

 Some of the best cases on this issues for our clients are Chapter 13 
bankruptcy cases. While the rulings are positive, there are obvious 
procedural differences between state court foreclosure cases and Chpt. 
13 bankruptcies.

 In re Jordan 199 B.R. 68 (Bkrtcy.S.D.Fla., 1996) (holding that exempt 
transferee did not need servicer approval to assume the loan)

 In Re Smith, 469 B.R. 198 (Bankr. SDNY 2012) (applying Garn to an 
exempt transferee in default on payments and requiring servicer to 
consider loss mitigation options)
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THE MORTGAGE

 Absent explicit language to the contrary, a mortgage is assumable in NY.

 Most pre-2008 Freddie/Fannie form mortgages do not contain explicit 
language preventing assumption where acceleration is prohibited by 
Garn St. Germain.

THE MORTGAGE

 Section 18 of many form mortgages contains a due-on-sale clause that gives 
the mortgagee the option to accelerate the debt and foreclose if an interest 
in the property (such as the mortgage) is transferred without the lender’s 
permission.  However, Garn-St. Germain bars enforcement of this clause 
and section 18 acknowledges that the due-on-sale clause “shall not be 
enforced by Lender if such exercise is prohibited by Applicable Law.”

 While section 13 of many form mortgages allows the lender to approve an 
assumption in writing, such right is “subject to the provisions of Section 18,” 
meaning that Garn-St. Germain arguably bars Section 13 as well. There are 
no other provisions in the mortgage that bar its assumption.
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FANNIE MAE REGULATIONS

 Fannie Mae generally prohibits servicers from requiring an application to assume a 
mortgage for exempt transferees. “Generally, the servicer must process these 
exempt transactions without reviewing or approving the terms of the transfer.” 
Fannie Mae Single Family 2012 Servicing Guide, pg. 304-10. 
https://www.fanniemae.com/content/guide/svc031412.pdf

 However, there is a large exception where the transferor requests a release from 
liability.

 In this instance Fannie requires the servicer to review the transferee’s 
creditworthiness, which means an assumption application AND

 If the mortgage is insured, the mortgage insurer must sign off on the assumption.
 As a practical matter, this will apply in almost all of our cases because we will likely 

not want the transferor’s income to be considered for the modification.
 Here, the exception eats the rule.

FANNIE MAE REGULATIONS

 Fannie Mae Servicing Announcement SVC-2-13-17 – August 28, 2013
 Requires servicers to reach out to the new property owner for exempt 

transfers.
 Servicers must allow the new owner to keep making payments, apply for an 

assumption and a foreclosure prevention alternative, if applicable.
 If the borrower cannot bring the loan current, she must be evaluated for all 

workout options, including the streamlined modification.
 If the servicer determines that a workout option is appropriate, it must 

submit the case to Fannie for consideration of the assumption and workout.
 This is an encouraging clarification by Fannie, but because it requires 

outside the box action by servicers (including submission to Fannie) and 
approval by Fannie, practical changes should not be expected until results 
prove otherwise.
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FREDDIE MAC REGULATIONS

 Generally, the language in the mortgage controls, except where 
prohibited by federal law. 
 Single-Family Seller/Servicer Guide; Chapter 8: General Purchase Program Requirements and 

Characteristics; 8.1.2: Due-on-sale provisions (01/01/13); Chapter 60: Transfers of Ownership 
(Assumptions); 60.5: Federal restrictions on the exercise of the due-on-transfer clause (04/25/06). 
Available on Allregs (http://www.freddiemac.com/sell/guide/ - Click on the “AllRegs” link under 
“Access the Guide”)

 This technically only applies to performing mortgages, but is referenced 
in the section for non-performing mortgages, so arguably applies more 
broadly.

FREDDIE MAC REGULATIONS

 Where a mortgage is non-performing, Freddie Mac requires servicers to 
consider a simultaneous assumption and Freddie Mac standard 
modification where the borrower is deceased and a person with a legal 
or beneficial interest in the property, such as a surviving spouse, wishes 
to assume the mortgage.
 Single-Family Seller/Servicer Guide, Chapter B65: Workout Options; B65.28: When to 

consider a workout Mortgage assumption (02/15/13).  Available on AllRegs
(http://www.freddiemac.com/sell/guide/ - Click on the “AllRegs” link under “Access 
the Guide”)
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PRACTICAL STEPS:  DECEASED HOMEOWNER

 Advise your client to go to probate court and be declared the executor of 
the estate ASAP.
 Where the bank is refusing to even speak with your client, this gives them legal standing to 

at least talk to the bank.

 If your client is in settlement conferences, argue that the bank has to deal 
with the representative of the estate, which should be the named party in 
the case.  Northern Central Bank v. Corneby, 230 A.D.2d 937 (App. Div. 3d 
Dept., 1996).

 If the bank has named a deceased party rather than the estate, this is probably grounds for 
dismissal, but your judge could also just allow plaintiff to amend.

PRACTICAL STEPS: DIVORCE OR SEPARATION

 Get a stipulation of divorce that gives your client the home, and, if 
possible, explicitly allows your client to assume the loan.
 This is an exempt transfer under Garn.

 Where the bank is refusing to even speak with your client, this gives 
them legal standing to at least talk to the bank.
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PRACTICAL STEPS:  ADVOCACY LETTERS

 Cite Garn St. Germain, the mortgage and Fannie/Freddie regulations to 
argue that the bank cannot block your client from assuming the loan.

 Make the letter a Qualified Written Request (QWR).  All any letter 
needs to be considered a QWR is to cite 12 U.S.C. § 2605(e), identify 
the name and account number of the borrower and to be sent to the 
QWR address for the servicer.

 Sending the letter as a QWR requires that the servicer respond within 
30 days, or 45 days with a notification of the extension within 30 days.

LACK OF GOOD FAITH NEGOTIATIONS 
IN CPLR 3408 SETTLEMENT CONFERENCES

 CPLR 3408(f) requires good faith negotiations in settlement 
conferences.

 Where a foreclosure plaintiff fails to negotiate in good faith pursuant to 
its statutory obligation under NY CPLR § 3408, a court may bar it from 
collecting interest, fees and costs, including attorney fees. HSBC Bank 
USA, NA v. McKenna, 2012 N.Y. Slip Op. 22285 *21 - *23 (Sup. Ct. Kings 
Cty. 2012).
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LACK OF GOOD FAITH NEGOTIATIONS 
IN CPLR 3408 SETTLEMENT CONFERENCES
 Is the servicer putting your client in a Catch-22 by refusing to recognize the 

assumption of the loan until it is modified or brought current while simultaneously 
refusing to allow your client to modify the loan or bring it current until the servicer 
approves the assumption?

 If you have a Catch-22 or similar conduct over an extended time period, you 
probably have a good motion for lack of good faith.

 Each county differs on how it makes the determination that there has been a lack of 
good faith. Some require hearings, some require application on motion and some 
may still allow oral applications at conferences.

 No matter how our county hears the application for a lack of good faith, you will 
need to document the bank’s failure to negotiate.

EQUITABLE ESTOPPEL: DID THE BANK 
NEGOTIATE WITH YOUR CLIENT IN THE PAST? 

 Look for past foreclosures and past modifications.

 If there has been a past modification with your client rather than the note holder, there is an 
argument that the bank is now equitably estopped from barring the assumption.

 “’Equitable estoppel arises when a property owner stands by without objection while an 
opposing party asserts an ownership interest in the property and incurs expense in reliance on 
that belief.’” Stein v. Doukas, 98 A.D.3d 1026 *1 (App. Div. 2 Dept. 2012). Delays of less than one 
year are long enough to warrant application of the doctrine of equitable estoppel, due to the 
critical effects of the delay. Id.

 Showing that your client has been damaged by the belief that the servicer has allowed 
assumption of the loan is a key element.  Did your client make repairs on the house? Did she 
subsequently sign a lease with renters? Did she take out a second mortgage following a 
modification?

 Even if the bank negotiated with your client in the past, but refuses to do so now, this is a fact 
that could show a lack of good faith negotiations in a CPLR 3408 settlement conference.


