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COMMON INTAKE SCENARIOS
“I have been paying the mortgage years after my 
partner died and the bank accepted my payments.  
When I fell behind, and the bank called,  they found 
out that my partner died.  Now the bank won’t talk to 
me and won’t accept my payments.”

“I was named the “executor” under the will, but the 
bank won’t talk to me until I have certificates or 
letters. I do not understand.”

“We are the surviving family of the property owner. 
The bank won’t talk to us.”



6/24/2014

2

COMMON INTAKE SCENARIOS
There are assistance programs for me with 
mortgage arrears or home repairs, but they tell me 
I first need to get my name on the deed. Can’t you 
simply prepare a deed for me?”

“The foreclosure sale is six weeks away. I talked 
to an estate attorney, but she said I need to come 
up with $500 for filing fees and a plan for how the 
attorney’s fees are going to be paid.  I have no 
money. “

“There is a foreclosure conference coming up 
and I do not own the property.”
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FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES

1. From a legal perspective, the estate of a person 
is a completely different entity from the person 
themselves. 

• Once the bank finds out about a death, they are 
obligated to deal with the appointed 
representative of the estate. 

• A court process is required. 
• The mortgage company is generally correct 

stating that they cannot provide confidential 
information until appointment. 

4



6/24/2014

3

FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

Death of Your Client in a Foreclosure Action 

• Death of Party Automatically Stays action 
• CPLR §1015 (a) – court orders substitution

• Generally the death of a party diverts a court of 
jurisdiction to act, and automatically stays 
proceedings in the action pending the substitution 
of a personal representative for the decedent 
Matter of Vita v. (Cara B.), 100 A.D.3d 913, 914 
(N.Y. App. Div. 2d Dep't 2012)

FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

Client and Spouse are on the deed (tenants in the 
entirety) – Both Parties on the Mortgage and Note
 If only represent decedent – matter stayed

o Attorney Discharged automatically 

 2nd Dept holds death of a party terminates 
the attorney client relationship. Van 
Campen v. Bruns, 54 AD 86, 66 NYS 344 
(2d Dep’t 1900); accord Wisdom v. Wisdom 
111 AD2d 13, 488 NYS2d 682 (1st Dep’t 
1985) 

o Law firm or legal services provider does not 
automatically represent the Estate 

o May not be able to represent spouse
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FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.
Client and Spouse are on the deed (tenants in the 

entirety) – Both Parties on the Mortgage and Note
 If represent both parties 

o Property passes by operation of law outside of 
the estate

 Probate is not necessary 

Client  is married but Decedent is the only person 
on the deed (Both Parties on Mortgage and Note)
 Assume no children

 Home passes to Client By Operation of Law

o Negotiation continues

7

FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT. 

2. A power of attorney terminates on death

• Even if the client has been the acting POA for 
years, the bank can no longer recognize the 
POA upon death.

• The bank may have been dealing with that 
person for many years after death  without 
knowing that the principal died.  

• Once they find out, the mortgage balance is 
accelerated, and the agency is terminated: they 
can no longer communicate with the agent as 
POA.

8
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FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

3. A person named in a Will as an executor

• Is simply a proposed executor. 

• A court proceeding is required to formalize the 
appointment.  a/k/a probate

9

FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

4. The process of probate, while often criticized as 
unnecessarily complicated and expensive

• it  is the process of getting the Will approved and 
the nominated executor appointed.  

• Once an executor appointed
 a Decree of Probate will be issued, “Letters 

Testamentary” will be issued, and 

 the client will be given an official copy or 
“certificate” of appointment. 

o The client is often confused when the bank 
is asking for letters or certificates. Such 
letters are the end of an appointment 
process which can be difficult. 10
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FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

5. It is my understanding that a mortgage 
company will rarely do a modification of the 
mortgage where the mortgagor has died.  It is a 
new underwriting issue, new entity, etc. 

However

FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

Case Example – Mrs. G.

• Husband and Wife 
 Husband and Wife on Deed – tenants by the 

entirety 

 Husband and Wife on Mortgage

 Husband on Note

 Husband Dies 

• Bank refuses to speak to Mrs. G. 

• Mrs. G.’s Rights

 Deed Operation of Law 

 Right of Assumption

12
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FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

•Bank refuses to speak to Mrs. G. 

•Filed Compliant with the AG’s Office

Note – can also file a complaint with other regulatory 
agencies 

LAW

Citicorp Mortg. v. Lumpkin, 144 B.R. 240, 241 (Bankr. D. 
Conn. 1992) The Transfer of interest to a spouse in the 
property is protected and the mortgage servicer may not 
exercise a due-on-sale clause in response.

•Due-on-sale clause = mortgage servicer denying a party 
who is not on the note the opportunity to cure default 

FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

LAW – Cont. 

In Re Smith, 469 B.R. 198 (Bankr. S.D.N.Y. 2012) 
Held mortgage servicers must participate in 
mandatory loss mitigation with a non-borrower who 
acquired the property in a Garn St. Germain 
protected transfer 

In absence of an explicit prohibition a mortgage 
may be freely assumed, and lender has no ability to 
disallow the assumption.  See generally  6 AM. Jur. 
§ 7(2012); S & L Vending Corp. v. 52 Thompkins 
Ave. Restaurant, Inc., 26 A.D.2d 935 (N.Y. App. Div. 
2d Dep't 1966) (citations omitted) 14
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FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

LAWS Cont. 

Fannie Mae Servicing Guidelines § 408

• requires that when the servicer learns of a transfer 
of ownership, it should 

• notify the new owner 

• Inform them mortgage loan is due

• Due-on-sale clause invoked 

However, 

• Ms. G. is protected by Garn S. Germain

• § 408 calls for a “non-qualified assumption” (no 
underwriting or impediments) for widows, heirs, 
divorcees, etc. 15

FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT

LAWS CONT. 

CFPB 12 C.F.R. §1024.38 

• Requires servicers to “maintain policies and 
procedures that are reasonably designed to 
achieve”… enumerated objectives including

 (vi) Upon notification of the death of a 
borrower, promptly identify and facilitate 
communication with the successor in interest 
of the deceased borrower with respect to the 
property secured by the deceased borrower’s 
mortgage loan.” 

16
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FUNDAMENTAL “ENTITY” 
CONCEPTS AND ISSUES CONT.

MS. G. entitled to assume the mortgage loan 

Problems with Assumptions 

• Taking on debt that you did not originally owe

• Now personally liable 

• Ability to repay debt

Problems with NOT Assuming

• Usually means losing the home

GENERAL ESTATE ISSUES
A. There are three basic types of estate proceedings in 

New York

1. Probate  - Someone dies with a valid Will, 

• a “probate” proceeding is commenced in 
Surrogate’s Court in the county where the 
person who died was domiciled. 

• If successful, this leads to a Decree of 
Probate and the appointment of an executor.

18
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GENERAL ESTATE ISSUES CONT.
Three Basic Types Cont.  

2. Administration - If someone dies without a 
Will, an “administration” proceeding is 
commenced

• Leading to the issuance of a Decree of 
Administration, and 

• The appointment of an administrator.

3. Voluntary Administration - if the estate is less 
than $30,000, a simple estate or “proceeding 
can be commenced.

• Without regard to existence of a Will 

• cannot be used for the transfer of real 
property 19

GENERAL ESTATE ISSUES CONT.
B.  In both administration and probate proceedings, 
the attorney or party filing the petition for appointment 

• must name all of the surviving relatives of the 
decedent, 

• their addresses, and 

• in most cases obtain their consent or waiver of 
appointment.   

• The surviving relatives are known as 
“distributees.”   

While this sounds relatively straightforward, it often

presents potential difficulties with missing relatives 
or uncooperative relatives. 

20
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GENERAL ESTATE ISSUES CONT. 

Distributees

• Citation - If the “distributees” will not sign a 
waiver, a court date is set and they must be 
served with a notice of the court proceeding 
(Citation) 

 at which time they can state their 
objections to the appointment. 

 It is important to understand that even if 
someone is not named in a Will as a 
beneficiary they still must consent to the 
appointment or be served with a citation 
to come to court to object to it.

21

GENERAL ESTATE ISSUES CONT.
Distributees Cont. 

• If a distributee of an estate is incompetent, an 
infant, or missing

 an attorney is generally appointed to represent 
their interest. 

 This attorney is known as a guardian ad litem, 
and they must be paid a fee awarded by the 
court.

22



6/24/2014

12

GENERAL ESTATE ISSUES
B. Filing fees

• Filing fees can be substantial and must be 
advanced by the client prior to the filing of any 
probate administration proceeding.  

• Most attorneys wait until appointment of a fiduciary 
or after before making application for or requiring 
attorney’s fees (as residuary legatees generally 
must consent to the amount of fees).   

• However, the filing fees must be advanced and 
generally range from $280 to $600 depending on 
the size of the estate.  

GENERAL ESTATE ISSUES
B. Filing fees – Cont. 

• The size of the estate is determined by the assets 
without regard to debts.  Even a house with little 
equity can require a substantial filing fee.   

• The substantial filing fee exception is the voluntary 
administration proceeding. The filing fee is $1.  

• Waivers and consents are not required.

24
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BE CAUTIOUS ABOUT SEEKING 
APPOINTMENT AS FIDUCIARY
Often surviving family members are told that they must 
be appointed on behalf of the estate before the bank will 
“deal” with them. 

• With a Will this would be an executor. 

• Without a Will this would be an administrator. 

The surviving family members often think this is a very 
simple process. It generally is not. The appointment also 
comes with huge responsibilities. 

25
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Responsibilities of the Administrator or Executor

As administrator or executor, the appointed person has 
broad fiduciary duties. The general duties of a fiduciary 
are: 

(1) to identify, gather and protect all assets of the estate; 

(2) to determine and pay all just bills and debts; 

(3) to account to the interested parties for all assets, 
income, debts and distributions; and 

(4) to distribute the estate according to rules of intestacy 
(no Will) or according to the provisions in the Will.

RESPONSIBILITIES OF THE 
ADMINISTRATOR OR EXECUTOR
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BE CAUTIOUS ABOUT SEEKING 
APPOINTMENT AS FIDUCIARY

Quite distinct from the above, the voluntary 
administrator has limited duties. 

• In the voluntary administration affidavit assets 
subject to distribution are specifically identified 
(for example, Chase Bank acct. no. 12345). 

• The Surrogates Court will then issue letters of 
authority limited to the assets identified. 

• If new assets are located, a new letter will be 
issued for that particular asset.

BE CAUTIOUS ABOUT SEEKING 
APPOINTMENT AS FIDUCIARY CONT. 

Creditors

• have seven  (7)  months from the date of 
appointment of a fiduciary to file a claim 
against the estate. 

• If distributions are made prior to that date the 
fiduciary may be personally liable.  

• Most surrogate courts issue a general 
advisory  letter to the fiduciary advising them 
not to make any distributions until the seven 
months is passed.  
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BE CAUTIOUS ABOUT SEEKING 
APPOINTMENT AS FIDUCIARY CONT. 
Creditors Cont. 

It has been my experience that even with diligent 
pursuit, estates are open for at least 18 months from 
the date of death. 

• There are generally issues in identifying 
distributees and getting signatures. 

• Once you have the appointment you need to 
wait seven months before distributing. 

• After that time you need to prepare an 
accounting for all parties receiving under the 
Will. 

• The attorney also has to prepare closing 
accounting information. 29
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1. Stick with What You know. 

• Most clients coming in to your office for foreclosure 
defense likely have very little assets. 

• Similarly, as legal services or poverty lawyers, 
counsel generally have very little experience in 
handling the propertied estates.

• Pro bono counsel should be sought out. 

 If your county has a strong pro bono program, 
you may reach out to the administrator of the 
program to seek volunteers with probate 
experience. 

 These matters are often simple to them, and 
provides a rare opportunity for pro bono 
involvement in estate matters.

STRATEGIES AND ADVICE 
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2. Do not over simplify the process for the clients. 

• They need to know what needs to be done 
prior to addressing the foreclosure issues.

3. Let the bank know what is going on. 

• Conferences and even foreclosure sales can 
be stayed pending estate proceedings.

STRATEGIES AND ADVICE 
CONT. 

32

4. Try to use voluntary administration whenever 
possible. 

Case Examples - Two situations where assistance was 
provided where the property owner had passed away. 

• In one case, an administration proceeding was 
avoided by utilizing a small estate or voluntary 
administration process. 

 In the section of the voluntary administration affidavit 
where the assets are identified, we listed “authority to 
negotiate with bank resolve mortgage issue.”   

 In that case, in Monroe County New York, we were 
issued letters of appointment to negotiate with the bank. 
The letter of appointment was sufficient and we are able 
to negotiate a resolution with bank.

STRATEGIES AND ADVICE CONT. 
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Case Examples Cont. 

• Same strategy for a client in Wyoming 
County. 

 In that case Surrogates Court rejected the 
application or voluntary administration to 
negotiate with the mortgage company. 
 The clerk indicated that the powers sought 

related to real estate title and could not be 
addressed in the voluntary administration 
proceeding. 
 The clerk indicated that a full 

administration proceeding was required. 

STRATEGIES AND ADVICE CONT. 

34

STRATEGIES AND ADVICE CONT.
5. Consider the Public Administrator.

• Each County has a Public Administrator. 

• He or she can generally get appointed within a 
few weeks

• However, once appointed, he or she is in charge
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Contact Information
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Contact Information
Dianne O. Woodburn, Esq. 
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