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how one looks at the displacement, hardships 
and general impact on city neighborhoods 
triggered by the ongoing foreclosure crisis 

is likely heavily influenced by one’s perspective on 
economic justice. Consider the following perspectives 
and how each might guide a policymaker’s point 
of view when developing policy solutions to the 
foreclosure crisis.

“Let us be dissatisfied until the tragic walls that 
separate the outer city of wealth and comfort and the 
inner city of poverty and despair shall be crushed by 
the battering rams of the forces of justice.”1

– Dr. Martin Luther King, Jr. (August 16, 1967, 
Atlanta, GA)

“. . . [D]on’t try and stop the foreclosure process.  Let 
it run its course and hit the bottom.”2 

 – Mitt Romney, former Governor of 
Massachusetts (October 2011). 

ExECuTIVE SuMMARY
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Introduction
Access to an affordable home in a good neighborhood is a key component of economic 
opportunity and security in America today.  When families live in affordable homes in 
stable neighborhoods, everyone wins - families and neighborhoods, communities and local 
governments, and the economy as a whole.  Homeowners with affordable mortgages are able 
to build equity to protect against unforeseen circumstances and invest in their future.  They also 
have money to maintain their homes and pay taxes, which benefits the entire neighborhood and 
strengthens the local economy. 

unfortunately, New York’s lingering foreclosure crisis, prolonged by ongoing delays created by 
banks and mortgage servicers, is turning this vision of economic security and opportunity into a 
nightmare for many families and threatens the stability of our neighborhoods and communities. 
Moreover, foreclosures are disproportionately affecting African-American and Latino families and 
communities, substantially reducing their chance at equitable economic opportunity.

State and local policy makers have the tools to move New York past the crisis toward growth and 
opportunity for New York’s families, creating a happy byproduct- economic recovery and security 
for the state and its municipalities.  This report will outline measures that can be taken here in 
New York State to keep more homeowners in their homes, to encourage banks and servicers to 
work constructively with homeowners and municipalities and to help the neighborhoods most 
impacted by foreclosures regain their stability. 

Overview of the problem
To understand where we are in the foreclosure crisis, you need to look both at homes already in 
foreclosure and delinquencies still coming into the foreclosure process. This report uses Monroe 
County, New York as a vehicle to study the foreclosure crisis on the ground, and then puts the 
local findings into state and national context, making recommendations for how to address the 
crisis as a whole.

Contrary to the national media narrative, the foreclosure crisis is not over in Monroe County or 
in New York State. 

•	 While the national foreclosure rate has declined by one-half from its peak of 4.1% in 
2010 to 2.1% in June 2014:

o New York State’s foreclosure rate peaked in 2012 at 6.5% and only declined to 
5.4% by June 2014; and

o Monroe County’s foreclosure rate peaked in 2012 at 3.9% and has remained 
steady ever since. It was at 3.6% as of June 2014.

Contrary to 
the national 

media 
narrative, the 

foreclosure 
crisis is not 

over in 
Monroe 
County 

or in New 
York State.
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Contrary to the National Trend, Monroe County’s Foreclosure Rate Has  
Remained Steady and New York’s Has Only Declined Slightly  

(Foreclosure rate on 1-4 family units)

It is unlikely that New York State and Monroe County will recover from the foreclosure crisis in 
the near future. 

•	 Declines in New York’s and Monroe County’s mortgage delinquency rates (not including 
mortgages already in foreclosure) have stalled since June 2011, indicating that the stream 
of mortgages going into the “foreclosure pipeline” will continue for some time.

o After declining from its peak of 4.9% in 2010, New York State’s delinquency rate 
has remained at about 3.3% from June 2011 through June 2014, and is higher 
than the national delinquency rate of 2.4%; and

o Monroe County’s delinquency rate declined from 3.3% in 2010 to about 2.4% in 
June 2011, and has remained about the same for over three years.

This long-running foreclosure crisis has and will continue to have real consequences for 
homeowners, neighborhoods and municipalities.  It is eroding the ability of all families to access 
real economic opportunity, hurting the stability of neighborhoods and threatening the financial 
stability of municipalities.  Our hope is that this report will make policymakers, lenders and 
citizens more aware of the symptoms of the crisis and will provide clear steps that can be taken 
to eradicate the symptoms and get our neighborhoods and communities on the road to recovery.

Key Findings
The foreclosure crisis is unlikely to be over for quite a while in Rochester and Monroe County.

•	 Monroe County is facing at least 16 more months of foreclosure filings just to move 
current delinquencies into foreclosure.

•	 As of the beginning of 2014, 70% (2,450) of the 3,504 foreclosures filed on city properties 
from 2009 through 2013 were still pending in the courts.
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o Over 1,100, or 46%, of these pending cases were originally filed more than three 
to four years earlier, in 2009 and 2010.

Growth in the Backlog of City of Rochester Foreclosures  
Filed From January 1, 2009 to Dec. 31, 2013

In Rochester and Monroe County, certain neighborhoods and homeowners are much more 
impacted by foreclosures than others .
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Key Findings 
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In Rochester and Monroe County, certain neighborhoods and homeowners are much more 
impacted by foreclosures than others. 
 

 If Rochester’s foreclosures were distributed 
evenly across the city, there would be about 92 
houses per square mile that went into foreclosure 
from the beginning of 2009 through 2013.   

 As illustrated by the map to the left, 
however, some neighborhoods have much higher 
concentrations of foreclosures.  Within just a 
quarter mile radius in this Rochester neighborhood, 
75 mortgage foreclosures were filed from 2009 
through 2013, and 11 more foreclosures were filed 
in 2014 (along with five tax foreclosures).  That is a 
concentration of 430 mortgage foreclosures per 
square mile.  Additionally, fifteen houses in this 
same area are currently vacant, and many of those 
vacancies are properties in foreclosure.   
 
Foreclosures  are  most  heavily  concentrated  in 

communities of color, disproportionately affecting African‐American and Latino homeowners 
and neighborhoods. 

 
 Nearly 50% of African‐American and 37% of Latino homeowners live in the top fifth of 

the Monroe County neighborhoods most impacted by foreclosures, while only 8% of the 
county’s white homeowners live there. 
 
AFRICAN AMERICAN & LATINO HOMEOWNERS ARE MUCH MORE LIKELY TO LIVE IN  

MONROE COUNTY CENSUS TRACTS MOST IMPACTED* BY FORECLOSURES 
THAN ARE WHITE AND ASIAN HOMEOWNERS 

(* Top 20% of all tracts ‐‐ 38 of 192) 

 
 
 
 

% living in top 20% most 
impacted census tracts 

WITHIN A QUARTER MILE OF THE CENTER OF THIS CIRCLE,  
106 HOUSES HAVE EITHER BEEN VACANT, 
IN FORECLOSURE, OR BOTH, SINCE 2009. 

 

 
 

Red properties are foreclosures (75) filed from 2009 through 2013;  
Yellow properties are current vacants (15) and new mortgage 

foreclosures (11) or tax foreclosures (5) filed in 2014. 

Within a quarter mile 
of the center of this 

circle, 106 houses 
have either been 

vacant,
in foreclosure, or 
both, since 2009.

Red properties are 
foreclosures (75) filed 

from 2009 through 
2013; 

Yellow properties are 
current vacants (15) and 

new mortgage
 foreclosures (11) or tax 
foreclosures (5) filed in 

2014.
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•	 If Rochester’s foreclosures were distributed evenly across the city, there would be about 
92 houses per square mile that went into foreclosure from the beginning of 2009 through 
2013 .  

•	 As illustrated by the map above, however, some neighborhoods have much higher 
concentrations of foreclosures.  Within just a quarter mile radius in this Rochester 
neighborhood, 75 mortgage foreclosures were filed from 2009 through 2013, and 11 more 
foreclosures were filed in 2014 (along with five tax foreclosures).  That is a concentration 
of 430 mortgage foreclosures per square mile.   Additionally, fifteen houses in this same 
area are currently vacant, and many of those vacancies are properties in foreclosure. 

Foreclosures are most heavily concentrated in communities of color, disproportionately affecting 
African-American and Latino homeowners and neighborhoods.

•	 Nearly 50% of African-American and 37% of Latino homeowners live in the top fifth of 
the Monroe County neighborhoods most impacted by foreclosures, while only 8% of the 
county’s white homeowners live there.

African American & Latino Homeowners Are Much More Likely to 
Live In Monroe County Census Tracts Most Impacted* 

By Foreclosures than are White and Asian Homeowners
(* Top 20% of all tracts -- 38 of 192)

Disinvestment goes hand in hand with foreclosures.

•	 Many of the neighborhoods most impacted by foreclosures had high levels of subprime 
lending before the crisis and, as seen on the map below, saw much greater declines in 
home purchase lending during the crisis.

•	 The most impacted neighborhoods were more likely to see declines in their home sales 
and/or their assessed values.
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Many Areas with High Concentrations of Foreclosures Saw 
Dramatically Less Home Purchase Lending in 2012 Than in 2006 

(Rochester & Parts of Monroe County)

While the City of Rochester has, so far, avoided a large number of vacancies from foreclosures, 
the lingering foreclosure crisis does raise concerns around vacancies.

•	 As of December 31, 2013, 78% of residential properties (investor and privately owned) in 
foreclosure remained occupied. 

•	 Properties in foreclosure are nearly five times more likely to be vacant than other 
residential properties. 

•	 As foreclosures linger, properties are more likely to become vacant. 
o 16% of the foreclosures filed in 2009, and 20% of the foreclosures filed in 2010, 

are on properties that have since become vacant (through the end of 2013), 
whereas only 2% of the foreclosures filed in 2013 are on properties that have 
since become vacant.

•	 And properties are increasingly more likely to already be vacant when the foreclosure is 
filed.

o 18% of 2013’s foreclosure filings are on properties that were already vacant, six 
times higher than 2009’s rate of only 3%.

-- Numbers in 
black are the 
% difference 
in lending by 
census tract 
from 2006 to 
2012.

-- Each green 
dot represents a 
filed foreclosure.
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Disinvestment goes hand in hand with foreclosures. 
 

 Many of the neighborhoods most impacted by foreclosures had high levels of subprime 
lending before the crisis and, as seen on the map below, saw much greater declines in 
home purchase lending during the crisis. 

 The most impacted neighborhoods were more likely to see declines in their home sales 
and/or their assessed values. 

 
MANY AREAS WITH HIGH CONCENTRATIONS OF FORECLOSURES SAW DRAMATICALLY LESS HOME 

PURCHASE LENDING IN 2012 THAN IN 2006 (ROCHESTER & PARTS OF MONROE COUNTY) 

 
 
While the City of Rochester has, so far, avoided a large number of vacancies from 
foreclosures, the lingering foreclosure crisis does raise concerns around vacancies. 
 

 As of December 31, 2013, 78% of residential properties (investor and privately owned) 
in foreclosure remained occupied.  

 Properties in foreclosure are nearly five times more likely to be vacant than other 
residential properties.  

 As foreclosures linger, properties are more likely to become vacant.  
o 16% of the foreclosures filed in 2009, and 20% of the foreclosures filed in 2010, 

are on properties that have since become vacant (through the end of 2013), 
whereas only 2% of the foreclosures filed in 2013 are on properties that have 
since become vacant.  
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David P. is a 50-year old veteran and father of three who lives in a suburb of Rochester.  
Having served in the uS Army, he is partially disabled as a result of injuries he sustained in 
the line of duty.  David has sole custody of his three children, and has raised them in their 
family home since he was divorced.  Given his situation, David has several forms of household 
income, including VA disability assistance, Social Security Disability, business income, child 
support and rental income.  David’s lender filed for foreclosure in February 2011. 

Due to the complexity of David’s various finances, Empire Justice Center has represented 
him throughout the ongoing foreclosure process.  The lender repeatedly asked for the same 
or more paperwork and updated documentation.  Despite the best efforts of Empire Justice 
Center attorneys, David was denied a loan modification. 

The lender is moving forward with the foreclosure action, and a sale is likely to be scheduled 
in early 2015.  After three long years, it looks like David and his family will lose their home 
and the friends, the school and neighborhood they have known for 13 years. 

David could have saved his home with a principal reduction, but this was a Veterans 
Administration loan subject to servicing rules established by the VA.  As is also true with 
the more numerous FHA loans, the VA does not permit principal reductions.  Although 
the mortgage balance here is $225,000, the fair market value of the home is actually only 
$150,000, and if the home goes through a sale at foreclosure the VA will only receive a 
fraction of that amount.  That means that the VA will lose a minimum of $75,000 by going to 
foreclosure and sale.  If David had been given a principal reduction of just $25,000 he could 
have stayed in his home, saving the taxpayers tens of thousands of dollars and keeping the 
family from losing their home.

Even with Legal 
Representation, 

Delays Caused 
by a Lender 

Mean a Veteran 
will Lose his Home
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Foreclosures on investor owned properties create their own challenges for neighborhoods and 
municipalities.   

In the City of Rochester:

•	 Foreclosures on investor owned properties account for at least half of foreclosures filed 
between 2009 and 2013, and over half of the still-pending foreclosures.

•	 Almost one-third of the investor owned properties with foreclosure actions were vacant - 
either at the time foreclosure was filed or during the foreclosure process.  In comparison, 
only 10% of the owner occupied properties with foreclosure actions were vacant.

•	 At least 75% of the vacant houses pending in foreclosure are investor properties:

New York’s judicial foreclosure process is not the cause of delays in the prosecution of 
foreclosures in Monroe County.

•	 Our review of court records shows that, while Monroe County’s Supreme Court ruled 
on motions quite quickly, delays were almost exclusively caused by the banks and their 
attorneys.  Cases cancelled by banks and started over in 2014 took only nine months to 
get to a final Judgment of Foreclosure.

Delays created by mortgage holders are shifting costs and maintenance burdens further 
down the line to other parties - homeowners, municipalities, new mortgage investors and 
government insuring agencies.

•	 Mortgage holders present numerous obstacles to homeowners trying to get a loan 
modification.  This includes requiring the repeated resubmission of documents, asking 
for non-applicable documents, and giving little support to Limited English Proficient (LEP) 
homeowners or surviving spouses and children.

•	 As in other cities, bank “walk-aways” appear to be a significant problem in Rochester.  
A bank “walk-away” is when the mortgage holder fails to start or follow through 
on a foreclosure action.  Such inaction adds to the backlog of foreclosures, leaves 
homeowners and the city uncertain about the status of homes and burdens 
neighborhoods with additional vacancies. 

•	 Mortgage holders are increasingly making bulk transfers of their mortgage interests, 
including sales of notes, assignments of mortgages, transfers of mortgage servicing rights 
and disposition of certain government-backed troubled assets. 

o In 2013 and 2014, one type of transfer, assignments of mortgages, increased 
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 Properties have become increasingly more likely to already be vacant when the 
foreclosure is filed. 

 18% of 2013’s foreclosure filings 
are on properties that were 
already vacant, six times higher 
than 2009’s rate of only 3%. 
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 Foreclosures on investor owned 
properties account for at least 
half of foreclosures filed 
between 2009 and 2013, and 
over half of the still‐pending 
foreclosures. 

 Almost one‐third of the investor 
owned properties with 
foreclosure actions were vacant ‐ 
either at the time foreclosure 
was filed or during the 
foreclosure process.  In 
comparison, only 10% of the 
owner occupied properties with 
foreclosure actions were vacant. 

 At least 75% of the vacant 
houses pending in foreclosure 
are investor properties:  
 

 
 
 
New York’s judicial foreclosure process is not the cause of delays in the prosecution of 
foreclosures in Monroe County. 
 

 Our review of court records shows that, while Monroe County’s Supreme Court ruled on 
motions quite quickly, delays were almost exclusively caused by the banks and their 

 52.7%    (1,320 of 2,506)

C  47.3%    (1,186 of 2,506)

I   23 %         (576 of 2,506)

T 12.4%       (440 of 3,560)

Y 75%             ( 432 of 576)
                                        Percentage of ALL CASES FILED that were  VACANT AT TIME OF FILING = 

Percentage of VACANTS PENDING  in foreclosure that are  Investor Properties = 

* NOP = Notice of Pendency (lis pendens)  
* * Owner status determined as of Jan. 10, 2014;   

Vacancy status is based on vacancies identified prior to Sept. 3, 2013; 
Vacancy totals include structures demolished after initial vacancy date.

     Percentage of PENDING FORECLOSURES that are currently**                      INVESTOR OWNED =
 OWNER‐OCCUPANT PROPERTIES =

                     VACANT =

EVEN WITH LEGAL REPRESENTATION, DELAYS CAUSED BY A 
LENDER MEAN A VETERAN WILL LOSE HIS HOME 

David	P.	is	a	50‐year	old	veteran	and	father	of	three	who	lives	in	a	
suburb	of	Rochester.		Having	served	in	the	US	Army,	he	is	partially	
disabled	as	a	result	of	injuries	he	sustained	in	the	line	of	duty.		
David	has	sole	custody	of	his	three	children,	and	has	raised	them	in	
their	family	home	since	he	was	divorced.		Given	his	situation,	David	
has	several	forms	of	household	income,	including	VA	disability	
assistance,	Social	Security	Disability,	business	income,	child	
support	and	rental	income.		David’s	lender	filed	for	foreclosure	in	
February	2011.		
	

Due	to	the	complexity	of	David’s	various	finances,	Empire	Justice	
Center	has	represented	him	throughout	the	ongoing	foreclosure	
process.		The	lender	repeatedly	asked	for	the	same	or	more	
paperwork	and	updated	documentation.		Despite	the	best	efforts	of	
Empire	Justice	Center	attorneys,	David	was	denied	a	loan	
modification.		
	

The	lender	is	moving	forward	with	the	foreclosure	action,	and	a	
sale	is	likely	to	be	scheduled	in	early	2015.		After	three	long	years,	
it	looks	like	David	and	his	family	will	lose	their	home	and	the	
friends,	the	school	and	neighborhood	they	have	known	for	13	
years.		
	

David	could	have	saved	his	home	with	a	Principal	Reduction,	but	
this	was	a	Veterans	Administration	loan	subject	to	servicing	rules	
established	by	the	VA.		As	is	also	true	with	the	more	numerous	FHA	
loans,	the	VA	does	not	permit	principal	reductions.		Although	the	
mortgage	balance	here	is	$225,000,	the	fair	market	value	of	the	
home	is	actually	only	$150,000,	and	if	the	home	goes	through	a	sale	
at	foreclosure	the	VA	will	only	receive	a	fraction	of	that	amount.		
That	means	that	the	VA	will	lose	a	minimum	of	$75,000	by	going	to	
foreclosure	and	sale.		If	David	had	been	given	a	principal	reduction	
of	just	$25,000	he	could	stay	in	his	home,	saving	the	taxpayers	tens	
of	thousands	of	dollars	and	keeping	the	family	from	losing	their	
home.	
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substantially in Monroe County. 
o The Federal Housing Administration (“FHA”), under the direction of the 

Department of Housing and urban Development (“HuD”), and Fannie Mae and 
Freddie Mac (under the Federal Housing Finance Authority, or “FHFA”) are each 
under pressure to reduce their portfolios of delinquent loans.  They have begun 
to conduct bulk note sales to investors who are subject to lesser oversight by 
regulators.  Advocates are concerned these transfers will impede the ability to 
negotiate successful loan modifications, and there is no assurance these investors 
will not just abandon their interests on vacant properties, leaving cities holding 
the bag.  

•	 If bulk transfers (many of which go unrecorded in public records) become the “new 
normal,” the increased number of properties lost or tied up in these transfers will create 
additional delays and headaches for municipal officials trying to address abandoned 
foreclosure proceedings or vacant and abandoned properties.

Recommendations
I.   Preserve Home Ownership To Stabilize Neighborhoods 

Maximize continued occupancy of homeowner properties.
1.   Allow homeowners in settlement conferences to use reduced tax 

assessments as evidence of decreased value.  This would shift the obligation to 
the mortgage holder to show it is negotiating in good faith if it fails to consider a 
principal reduction that reflects the decreased assessment.

2.   Strengthen New York’s required settlement conferences by making it easier for courts
to consider challenges to current property valuations, taking into account such 
factors as the effect of concentrations of foreclosures in the immediate area.

3.   Require lenders to expedite the loan modification process and provide
affordable loan modifications in line with the actual value of the property.

4.   Ensure that funding for housing counseling and direct legal representation
programs for homeowners is made permanent.

5.   Invest settlement dollars in, and adequately fund, a non-profit vehicle able to 
compete

withprivate investors for the purchase of discounted pools of distressed mortgage 
notes and properties located in New York such as the Community Restoration Fund 
proposal of New Yorkers for Responsible Lending, which is detailed in Appendices C 
and D.   

II.  Greater Transparency

Better information and data for municipalities to evaluate, prepare for and monitor 
problem properties.
1.   Link court filings to a property information database through the use of

common identifiers, such as real property tax account numbers, to allow cities and 
planners to conduct essential policy analyses.

2.   Have banks or state regulators that now get delinquency notices from
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servicers provide those notices to municipalities, or at least make them readily 
available to municipalities on request.

3.   Require all mortgage interest holders, i.e. lenders, servicers, mortgage
assignees or other mortgage servicing rights (MSR) transferees, to notify 
municipalities when a delinquent mortgage or property in foreclosure becomes 
vacant.

III. Greater Leverage 

Provide municipalities with improved tools to pursue proactive neighborhood 
stabilization strategies.
1.   use state law to require lenders and loan servicers not currently subject

to federal supervision to adopt three “sound banking practices” identified by federal 
regulators.  Namely that they (1) update their current property valuations in order to 
determine whether to proceed with a foreclosure or abandon it, and if abandoning 
the property require they (2) notify the borrower and (3) notify the municipality in 
order to reduce the number of vacancies created by unnecessary delays.

2.   use state law or regulation to assure that both lender/servicers
and municipalities each designate a single point of contact to facilitate 
communications regarding the status of foreclosures and maintenance of properties.

3.   Remove procedural obstacles in the current New York State law for taking
title to abandoned dwellings, Real Property Actions and Proceedings Law (RPAPL) 
Article 19-A, to eliminate unnecessary obstacles that currently impede municipalities 
from  taking title to abandoned properties.

4.   As a supplement to RPAPL Article 19-A proceedings, amend RPAPL Article
13 to permit municipalities to intervene “as of right” when there is a private 
foreclosure case.  This would require banks to proceed diligently with their cases 
instead of allowing them to languish.

5.   Strengthen the rules governing HuD’s and FHFA’s distressed asset sales
to ensure that they result in homeowners being able to stay in their homes where 
possible, and that these properties are dealt with in a way that does not further 
destabilize neighborhoods.

6.   Empower courts to order mortgage interest holders to post undertakings
and establish maintenance plans as a condition of foreclosure adjournment on 
investor properties.

IV.  Fund Damage Control

The municipalities least able to afford it have borne the brunt of the foreclosure crisis.  
Going forward, the cost of addressing the crisis should be a shared responsibility, with 
funds coming from the state and through the real estate financing process, as a way to 
increase resources to stabilize impacted neighborhoods.
1.   Designate and appropriate state funds to assist the most impacted

municipalities now carrying the fallout from foreclosures on their own (i.e. state 
supplement to offset diminished tax base).

2.   Provide municipalities with state funding for demolition of vacant and
abandoned properties or, at a minimum, eliminate unnecessary state fees (i.e. 
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environmental notice fee).
3.   Establish a registry of vacant properties, and require posting of a bond

by the owner or any mortgagee not relinquishing the mortgage, in order to assure 
ongoing maintenance.

4.   Fund community land banks, as well as other community development
entities and organizations, at a scale sufficient for necessary acquisition and 
rehabilitation, possibly paid in part by a state or local assessment on investors 
relinquishing portfolio properties.

5.   Explore the potential for establishing a statewide mortgage recording fee
in order to create a state fund for mitigating the impacts in areas with high 
concentrations of foreclosures. A slight fee could generate a substantial fund due to 
the huge volume of transactions in the state.  

Part II: dETAILEd ANALYSIS ANd FINdINGS
Chapter 1:  INTROdUCTION
THE FORECLOSuRE CRISIS IS FAR FROM OVER 

Overview of the Foreclosure Crisis and the Issues Examined
For the past two years, media outlets have reported nationwide drops in mortgage foreclosure 
filings, and some have even said that the nation has finally recovered from the foreclosure crisis 
that began in 2007.  A closer look, though, reveals that this nationwide recovery narrative does 
not apply to every state.  New York State, unfortunately, is one state where this narrative does not 
apply. 

In this report, we look at the dimensions of the continuing foreclosure crisis in Monroe County, 
New York, and assess its implications.  We focus in particular on the City of Rochester and frame 
our analysis in the context of the foreclosure crisis at the state level.  We offer this analysis and 
its accompanying recommendations to help policymakers and others more fully understand the 
broader dimensions of the foreclosure crisis and its potentially devastating impact on our most 
vulnerable communities - not just in Rochester and Monroe County, but in other areas of the state 
similarly affected. 

The Steady Stream and Slow Flow of Foreclosures in Monroe County and 
New York State
Foreclosure filings have increased in every county in New York State.  From 2012 to 2013, filings 
jumped 84% statewide.  In Monroe County, foreclosure filings were up 70% over that same 
period.  At 7.6%, New York State has the third highest rate in the nation of residential mortgages 
(on one-to-four unit properties) over 90 days delinquent or already in foreclosure.  Monroe 
County fared better than most counties in the state with a corresponding rate of 6.1%, as of the 
end of 2013 (57th of all sixty-two counties).  The most recently available data from the Federal 

Foreclosure 
filings have 
increased 
in every 
county in 
New York 
State.  
From 2012 to 
2013, filings 
jumped 84% 
statewide.
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Reserve Bank of New York, analyzed below, shows the rate for mortgages seriously delinquent or 
already in foreclosure has remained steady well into 2014 (6.0% as of June 2014).  

At the local, state and national level, delinquencies on mortgages for one-to-four family houses 
peaked in January of 2010 (See dotted grey line in Fig 1.1).3  Two years later, in August/September 
of 2012, the foreclosure rate peaked.  

Monroe Delinquency Rates Have Been Steady Since 2011 . . .
(One to Four Unit Bldgs.)

. . . and Monroe Foreclosure Rates Have Been Steady Since 2012.
(One to Four Unit Bldgs.)
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Note that, in contrast to the declining delinquency and foreclosure rates seen at the national 
level (shown in red on the two charts on the previous page), both the mortgage delinquency 
rate and the foreclosure rate in Monroe County have essentially leveled off since 2011 and mid-
2012, respectively.  As banks and servicers move cases into foreclosure, one would expect the 
delinquency rate to drop.  Instead, delinquent mortgages (in Monroe County and at the state 
level) have held steady, even though there has been a substantial increase in foreclosure filings 
since early 2013. This indicates that the number of new delinquencies is keeping up with the 
number of cases that are being referred for foreclosure. That is, we are dealing locally with a 
steady stream of new delinquencies. This steady stream (and as we will see later, slow flow) most 
likely indicates that the cause of the delinquencies may be persistent economic stress (reductions 
and disruptions in household incomes), rather than just the temporary impact resulting from 
homes sharply losing value after the peak of the housing market.    

Although many households throughout New York State have been similarly affected by the 
recession, the statewide delinquency rate increases between 2008 and 2010 closely reflected 
the national picture.  The state figures, of course, include the Hudson Valley and NYC Metro 
Area housing, which account for well over half of the state’s foreclosures.3  those areas had seen 
housing values increase dramatically during the housing boom of the early 2000’s.  Accordingly, 
the statewide delinquency rate (and this is true of the state foreclosure rate as well) undoubtedly 
reflects a mix of the effects both from drops in property values, and from stresses on household 
incomes.  For that reason, it is important to consider county-level data, rather than statewide 
data, in attempting to critically estimate local impacts and analyze the extent of the ongoing 
burdens on the court system and local housing markets. 

The steady rise of New York State and Monroe County foreclosures between 2009 and 2012, at 
a time when the national foreclosure rate was flattening out, also reflects a growing backlog of 
cases.  This backlog was created when lenders and servicers in New York State had to refile many 
of their cases in order to straighten out their loan and mortgage assignment documentation.  
Additionally, many lenders needed to transfer their delinquent mortgage files and pending 
foreclosure actions to new legal counsel after the law firm with the largest share of cases in the 
state dissolved in the wake of allegations of questionable practices.5  Although these increased 
caseloads produced delays in some parts of the state, our review of individual case dockets 
indicates that the caseload has not been a significant factor in Monroe County.  A significant 
cause for the backlog appears to be that cases have been delayed by the transfer of loans and 
mortgages (or mortgage servicing rights) to new investors.  Most vexing, however, is the problem 
of “walk aways” by banks from foreclosures on low value properties.  Those issues are discussed 
further in Chapters 3 and 4 of this report.

New York State appears to have several more years ahead of it with similar rates of foreclosure, 
based upon our estimates (see below).  In order for New York to get back to pre-crisis numbers 
of foreclosures, it is necessary for the delinquency rates to first drop back down to pre-2007 
levels, and then for current cases in foreclosure to work their way through the system.  When a 
mortgage cannot be saved with the current homeowner remaining in place, the property must 
go through some form of “distress sale” (i.e. a sale at foreclosure, a deed in lieu of foreclosure 
or a short sale).6  The long term impact from the foreclosure crisis may depend on how well, and 
for how long, our housing markets are capable of absorbing distress dispositions.
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cause for 
the backlog 
appears to be 
that cases 
have been 
delayed by 
the transfer 
of loans and 
mortgages 
(or mortgage 
servicing 
rights) to new 
investors. 



EYE OF THE STORM                                                                         17

How do Delinquency and Foreclosure Rates Translate to Numbers? 
While the overwhelming number of foreclosures in New York State are on residential properties 
(see analysis in Chapter 3), in order to develop responsive policies it is helpful to separate the 
two types of residential properties, namely owner-occupant and investor (rental) properties.  
While both are residential foreclosures, owner-occupant properties have different concerns, 
and different potential workout options with lenders.  Additionally, given that there are differing 
judicial processing requirements (such as the requirement for settlement conferences applicable 
to owner-occupied properties), making this distinction may be useful for estimating the potential 
ongoing demand on the court system.  In 2014, 42.5% of the new foreclosure filings in the City of 
Rochester were on houses that were not owner-occupied, an indicator that these were investor 
(rental) properties.7

While census data provides a good indicator of the percentage of owner-occupied homes that 
have mortgages, there is no direct census data available to ascertain what percentage of investor 
properties have mortgages.  But, assuming that percentage is similar to the percentage of 
owner-occupied properties with mortgages (approximately 65%), we can estimate the number 
of delinquent mortgages and properties in foreclosure, broken down by owner-occupant and 
investor properties, to be as follows:

Foreclosure and Delinquency Estimates for 
 All One-to-Four Unit Properties as of June 2014 *

 New York  
State

Monroe 
 County 

Owner Occupant      --  in foreclosure 138,072 4,891

                                     --  seriously delinquent   84,377 3,261

Investor Properties  --  in foreclosure   16,716  559

                                     --  seriously delinquent   10,215    692

                       Total in Foreclosure 154,788 5,450

                       Total Seriously Delinquent   94,592 3,953

TOTAL IN FORECLOSURE
OR  SERIOUSLY DELINQUENT (90+ Days)     249,380       9,403

* Empire Justice Center calculations based on foreclosure and delinquency rates published by the Federal Reserve Bank of 
New York, October 2014.  Totals for “seriously delinquent” properties exclude delinquent mortgages that have been referred 
for foreclosure, which are included in the totals for properties “in foreclosure.”

In the table above, “in foreclosure” includes all owner-occupied mortgages that have either been 
referred for foreclosure, are in a pending court action or are still awaiting title transfers after 
foreclosure.  Delinquent mortgages that have been referred for foreclosure are not included in 
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the count of mortgages that are seriously delinquent, but are counted in the total of mortgages 
that are in foreclosure.8  Accordingly, the totals for mortgages “in foreclosure” here are much 
larger than the actual numbers for court filings cited elsewhere in this report.  While court filings 
are a good indicator of the immediate burden on the courts, estimates such as these, in broader 
categories, are essential for evaluating the trends of, and the prognosis for, the foreclosure crisis.

How do Numbers of Foreclosures Translate to Lost Homes or Vacant and 
Abandoned Housing?
While we don’t yet know precisely how many homeowners will ultimately lose their homes from 
the foreclosure crisis, or how many houses will become vacant or abandoned, this report uses a 
variety of data sources to estimate when we could near the end of the foreclosure crisis, and to 
better understand the scope and dimensions of the problem.

We look at the impact of the crisis on neighborhoods and communities: how many properties will 
convert from homeowner to rental?  What effect will there be on home sales and housing prices 
from a potentially huge number of houses flooding local housing markets, particularly those 
neighborhoods with the highest concentrations of foreclosures.

In order to evaluate the ongoing impact of foreclosures from the available rate data, it is 
important to separate cases in foreclosure that have actually been filed, from those that have 
been transferred to legal counsel but not yet filed.  By comparing our estimates for cases “in 
foreclosure” to the actual number of court filings from local court records, we can estimate 
the cases that have been referred to counsel but not yet filed.  Then, based on the separate 
delinquency rate data that is available, we can also estimate the number of “seriously delinquent” 
mortgages that have not yet been referred for foreclosure.  These three estimates constitute the 
full range of delinquencies: the number of delinquent mortgages not referred for foreclosure, 
the number of delinquent mortgages referred for foreclosure and the number of delinquent 
mortgages actually filed for foreclosure in court.  Together they give us a better reading on the 
total volume of delinquent mortgages and court cases that will eventually have to reach some 
form of resolution (either homeowners being able to keep their homes or properties being 
transferred) before we can say that the brunt of the crisis is behind us. 

The total number of cases pending added to the number of cases already referred for 
foreclosure constitutes the imminent threat.  The longer term problem, however, comes from 
the third group of seriously delinquent mortgages - those not yet referred for foreclosure.  

To better understand how Rochester and Monroe County will be impacted as these properties 
come out of foreclosure, we used property records to ascertain the types of properties in 
foreclosure, where these properties are located and whether there are unusual concentrations 
or densities of foreclosures.  We looked at records for over 8,500 foreclosures filed in Monroe 
County between January 1, 2009 and December 31, 2013 plus 1,855 new Notices of Pendency 
filed in 2014.  We focused most closely on foreclosures in the City of Rochester, allowing us to 
see how foreclosure-related property transfers may affect the housing market.  Local housing 
markets, for example, have not yet been confronted with having to absorb large number of 
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property transfers from foreclosures, many of which stem from delinquencies that date back to 
the early years of the Great Recession.  Finally, we propose responsive state and local policies and 
strategies for mitigating the likely impact of the foreclosures.

While examining pending foreclosure actions, we have to view the findings in this report in the 
context of the important changes taking place.  The state’s court administrators are focused 
on reducing the pending case backlog - and they are making progress.9  Going forward, we 
can expect new foreclosure cases to proceed much more quickly since New York’s courts have 
added resources and streamlined procedures.  That will eventually bring down our foreclosure 
inventory, but only if lenders diligently prosecute all of their court actions and work out ways to 
reach resolution for the rest of their delinquent mortgages.  Banks and other entities holding 
delinquent mortgages must address not just their high-value properties, but all of the low 
value properties in depressed housing markets, especially those that are already vacant or 
which threaten to become vacant.  As discussed further in Chapter 3 of this report, the longer a 
foreclosure remains pending, the greater the likelihood the property will become vacant.

New York has huge numbers of foreclosure cases still pending, along with huge numbers of 
seriously delinquent mortgages still unresolved.  This will have tremendous implications for cities 
like Rochester, which will be disproportionately impacted by having several neighborhoods with 
high concentrations of homes in foreclosure.  How will cities with neighborhoods that have high 
concentrations of foreclosures fare once the logjam of foreclosures is broken and the influx 
of properties onto local housing markets increases?  If Rochester is an indicator, many of New 
York’s cities will have a significant challenge ahead in absorbing the likely influx.

One of the important observations we made in reviewing actual case histories of vacant 
properties in our analysis was that a surprising number of foreclosure cases that were 
uncontested had stalled during the foreclosure process.  The foreclosing party failed to take the 
next step to proceed to foreclosure, even in instances in which the bank or servicer was at the 
stage when it could request a judgment, but did not do so.  As we discuss in Chapter 4 of this 
report, this problem of apparent bank “walk aways” is not unique to New York State and poses a 
critical problem that must be addressed in order for municipalities to be able to take measures to 
mitigate the blight created by increasing numbers of vacant properties stalled in foreclosure. 

Are Foreclosures an Urban Issue Only?
A question that often arises is whether the foreclosure crisis is just an urban issue.  The answer 
to that is both “yes and no”.  In Monroe County, wherever foreclosures occur they have an 
adverse impact on property values and tax assessments.  This is true not only for the value of 
homes actually in foreclosure, but for nearby homes as well.  Foreclosures outside of the City of 
Rochester account for over half of the foreclosures in Monroe County (58%), so it would be easy 
to conclude that foreclosures are as much a suburban issue as a city issue.  In reality though, the 
problem in urban areas is made worse by a much higher density of foreclosures.   Although the 
City of Rochester comprises only 5.4% of the land area of Monroe County, it accounts for over 
thirty percent (30.3%)of the county’s total housing stock (97,158 out of 320,593 units), and 
accounted for nearly forty percent (39.3%) of the county’s foreclosures in 2014.  With smaller 
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homes on smaller lots, the city’s housing stock is simply much more dense, with foreclosures 
much closer together and more visible, rendering their impact even greater.  

Accordingly, similar numbers of foreclosures impact city neighborhoods and city zip codes more 
severely than the same number of foreclosures in a suburban or rural area.  For example, zip code 
14619 in the City of Rochester’s southwest has foreclosure numbers that are similar to zip code 
14580 in the Town of Webster.  But the Webster zip code is over forty-three times the size of the 
city zip code.10  And, again, the houses in the city zip code are much closer together.  In one area 
of Rochester, for example, 86 residential foreclosures were filed since 2009 within an area with 
a quarter mile radius.   What we have found is that foreclosures have a much greater impact on 
city home values, and ultimately on the City’s tax base, because of their greater proximity to each 
other.   

Even if density itself were not an issue, as a single taxing jurisdiction, Rochester bears a much 
higher economic burden from foreclosures than any other municipality in Monroe County.  While 
City of Rochester foreclosures now make up 39.3% of all filings, the other 60.7% are spread out 
over 19 taxing jurisdictions in Monroe County.  Given the high poverty rates and other factors 
creating an already challenged tax base, Rochester, like other upstate cities, is hardly well 
positioned to absorb the huge economic impact created by the foreclosure crisis.  Cities with 
the greatest financial stress are the ones being asked to bear the additional economic burden 
created by the foreclosure crisis.  Thus far, at least, they are being asked to do so without 
financial assistance from the state.

Some of the findings in this report show that, so far, we have avoided many of the negative 
consequences that might be expected to accompany large numbers of foreclosures.  Those 
consequences, however, are likely postponed and not avoided. To mitigate adverse 
consequences, we will have to adopt effective property maintenance and property disposition 
strategies.  

What problems have we averted thus far?  Huge numbers of vacancies, for one.  Most of the 
homes in foreclosure in Rochester remain occupied (78%), not vacant.  rochester has also so 
far avoided much of the destabilization that can be caused by transfers in ownership.  Most 
properties that went into foreclosure between 2009 and 2013 were still owned by the same 
owners (62%) as of the end of 2013.  

Still, we are not yet out of the woods.  Nearly 70% of all foreclosure cases filed in Rochester since 
January 2009 were still pending as of the beginning of 2014.  There is a tremendous threat posed 
by the prospect of huge numbers of additional housing coming on the market through some form 
of distress sale, such as a sale at a foreclosure auction, short sale or deed in lieu of foreclosure.  In 
addition, there is the problem of how to deal with lenders and servicers that are not moving their 
cases to judgments of foreclosure - and may even be avoiding taking judgments (as discussed 
further in Part 4 of this report).  Delays postpone property transfers, but do not resolve the 
ultimate problem of getting them into responsible ownership.  As we describe in Chapter 3 below, 
the longer a property remains in foreclosure, the more likely it is to become vacant.  Worse yet, 
once a property suffers any degree of prolonged vacancy, its value drops precipitously.  At that 

In one area 
of Rochester 
86 residential 
foreclosures 
were filed 
since 2009 
within an 
area with a 
quarter mile 
radius. 



EYE OF THE STORM                                                                         21

point, nearby properties are seriously impacted.  ultimately a city’s tax base suffers as well.  
Most vexing is the problem of the increased volume of homes coming onto the market at a 
time when demand for this housing is low, and when the families who would like to become 
homeowners in these neighborhoods are likely to have difficulty obtaining financing. To 
mitigate the impact from the backlog of foreclosures it will be critical to maximize continued 
homeownership.  We need to keep families in their homes whenever possible, and we need to 
ensure ongoing maintenance of properties that have been transferred as a result of foreclosure, 
particularly properties that change from owner-occupied to rental.  

The Scope of This Report
In this report, we analyze a series of indicators that have not been captured in other analyses.  
Specifically, we examine the types of properties in foreclosure and exactly where they are located 
(both geographically and in the foreclosure process) to better understand and address the impact 
of the foreclosure crisis.  We needed to not only see how many cases went into the foreclosure 
“pipeline” (as is more frequently reported), but whether they were still in the pipeline.  We also 
make the best possible estimates of how many more properties are about to enter foreclosure.  
In other words, we attempt to determine whether the end is in sight, and what steps can be 
taken to help cities like Rochester mitigate the adverse impacts of foreclosures at all stages of the 
process. 

In accordance with the mission of Empire Justice Center to use systems change advocacy to 
strengthen the legal rights of the disenfranchised,11 we also examined which New Yorkers 
are most impacted by foreclosures.  What we found is that African-American and Latino 
homeowners and their communities have seen the highest numbers and concentrations of 
foreclosures, both in Rochester and in other areas of the state - much more so than White, non-
Latino homeowners and communities.  As described below, these disparities raise important fair 
housing and economic justice questions, particularly if lenders compound the problem by failing 
to take proactive measures and allocate sufficient resources to reduce the ongoing impact on 
minority neighborhoods.

Why look so closely at Rochester and Monroe County?  unlike many counties in the state, 
Monroe County provides online access to foreclosure and real estate records in a format that 
provides sufficient information for a more detailed analysis.  Combining those records with the 
databases provided by the City of Rochester, it became possible for us to present the findings in 
this report.  We hope that this analysis on the impact of the foreclosure crisis in Monroe County 
and City of Rochester will be useful for similar analyses in other cities.  Our findings allow us to 
identify several matters of state law and policy that could mitigate the impact of foreclosures, 
that are not unique to Rochester and Monroe County, and that are best addressed through 
statewide legislation.  

To the extent we cannot keep current homeowners in their homes, the foreclosure crisis will 
continue to hurt our communities.  As properties come out of foreclosure, Rochester and other 
housing markets will be asked to absorb thousands of distressed homes at an accelerated rate.  
While that number may be a relatively small percentage of the overall inventory of properties, 
these houses are not evenly distributed.  In Rochester, they are disproportionately located in the 
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areas with declining populations of families with children and areas with lower housing demand.  

Rochester, and perhaps other cities as well, may not be looking at a “recovery” from the 
foreclosure crisis - at least not a recovery in the sense of a return to the way things were before 
2008.  We may be facing a “new normal,” most likely characterized by large permanent reductions 
in the overall number of households, reflecting the declining numbers of families with children 
who historically occupied the three- and four-bedroom houses that make up much of the city’s 
housing stock and the foreclosure inventory.  Given current household and regional economics, 
we may also be looking at large numbers of conversions of housing from homeownership to 
rentals, increased numbers of vacant lots, and a decline in real property tax revenue.

While no two cities are precisely the same, we suspect that many municipalities will be 
confronting challenges similar to Rochester.  And, although the foreclosure crisis is not responsible 
for all of the conditions that sparked these challenges, we believe that the huge volume of 
looming foreclosure dispositions will create significant market pressures and ongoing property 
management issues.  We offer this report to help inform a discussion about the actions needed to 
mitigate the ongoing impact of the foreclosure crisis, enabling New York State to assist its hardest 
hit communities and stabilize its overall housing market.

THE CRISIS CONTINUES, WITH THE WORST AHEAD
In New York State
Based on the most recent data, it’s clear that New York State is not near the end of the foreclosure 
crisis.  The New York unified Court System reports that foreclosure filings in New York State 
increased 84% between 2012 and 2013, jumping from 25,411 to 46,696 filings,12 and a similar 
level of filings (44,469) has been estimated for all of 2014.13  Based on the number of mortgage 
delinquencies remaining as of June 2014, together with additional delinquencies likely to accrue, 
we expect a similarly high level of foreclosure filings in 2015.  It will take years to process both the 
current backlog of pending foreclosures together with new cases being filed. 

As of October 6, 2013, there were 84,197 foreclosures pending in NYS courts.14  A year later, by 
October 31, 2014, pending foreclosures remained essentially the same, at 83,236.15  that means 
that cases in 2014 were closed at about the same level they were filed (45,589 filings during that 
report period).  If the rate of case closings continues (about 3,600 per month), it will take until 
December 2017 (23 months) just to get through the backlog of cases currently pending.  On top 
of those, more cases called the “shadow inventory” remain pending as well.16  the 2013 Report 
of the Chief Administrator of the Courts noted that county clerks outside of New York City were 
“not equipped to readily identify” these older cases in which a Request for Judicial Intervention 
(RJI)  had not been filed.  Those county clerks were not able to share with the court system the 
numbers of cases involved, and “only a handful of counties had been able to make any inroads” 
on those older cases.17  More detailed filing data available for Monroe County show that a 
substantial share of the cases still pending date back to 2009 and 2010.  We expect that to be true 
for other portions of the state as well.  Consequently, the actual number of pending foreclosures 
may be significantly under-reported to the courts.  
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There was an interesting development in 2013, however, that may give a sign of hope for 
reducing the backlog of delinquencies.  In New York in 2012, the number of foreclosures filed was 
approximately 29% of the estimated number of mortgages over ninety days delinquent at the 
start of that year.  But in 2013 that percentage increased to 51.6%.  In other words, a much larger 
share of delinquencies were being filed in court in 2013 than in 2012 - approximately twenty 
percent more.18  If this higher rate of filings continues, the courts will be able to work through the 
backlog of delinquent mortgages more quickly.  

The shift to a higher percentage of delinquencies resulting in foreclosure filings was borne out 
across the state (albeit with substantial variations).  The percentage of delinquencies filed as 
foreclosure actions increased in each county between 2012 and 2013, and in 2013 varied from a 
high of over 75% to a low of under 17%.  Nevertheless, each county’s ranking by percentage of 
delinquencies filed in foreclosure was relatively consistent between 2012 and 2013.  The counties 
with similar percentages break fairly cleanly into three tiers, as shown in the charts below, which 
rank all 62 counties from highest to lowest:

In Every County, Higher Percentages of Delinquent Mortgages 
Were Filed as Foreclosures in 2013 than in 2012
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Tier 1 (from 75.3% to 53.6%) turns out to be a mix of counties from Long Island, the Hudson 
Valley (Sullivan, Rockland, Putnam, Orange, Columbia and Dutchess), and the five New York City 
counties.  Tier 2 (ranging from 52.8% down to 35.3%) includes the upstate “urban” counties of 
Monroe (Rochester), Onondaga (Syracuse), Niagara (Niagara Falls), ulster (Poughkeepsie), Erie 
(Buffalo), Albany (Albany) and Oneida (utica).  

The remaining 47 Tier 3 counties are rural counties, and all but 13 have percentages that 
fall below the Tier 2 range.  In addition to lower percentages of delinquencies being filed as 
foreclosures, Tier 3 counties also had smaller increases in filings between 2012 and 2013.  One 
possible explanation for the lower percentages is that there are simply greater logistical obstacles 
related to filing foreclosure actions in rural counties.  Additionally, rural properties tend to have 
lower property values.  Whatever the reason, the discrepancy suggests that the backlogged 
delinquencies in rural areas may continue longer without resolution unless further action is taken. 

The key to predicting how long it will take to get to the end of the foreclosure crisis is to 
estimate how long it will take to get through both the inventory of pending cases and the 
separate inventory of delinquent mortgages yet to be filed as foreclosures.  In addition to 
the unreported “shadow inventory,” the 83,236 pending cases identified in the 2014 Report 
of the Court Administrator  does not capture delinquent mortgages referred to attorneys for 
foreclosure but which have not yet been filed.  Nor does it include the cases where Judgments of 
Foreclosure have been granted but the property has not yet been sold.19  Taken together, these 
two categories are reported by mortgage servicers as delinquent mortgages “in foreclosure” even 
though they do not show up in the state court system as pending cases.  Based on the separate 
foreclosure rate data available (June 2014) we estimate that together these two categories total 
approximately 70,000 delinquent mortgages.20 And, on top of those, another 94,000 mortgages 
are seriously delinquent but have not yet been referred to attorneys for foreclosure or filed 
in foreclosure.  Based on 2013 court filing data, we expect that approximately 50% of those 
“seriously delinquent” mortgages will result in foreclosure filings.  That is, around 47,000 of the 
additional 94,000 mortgages delinquent at the end of 2014 will be filed as foreclosures in 2015 – 
very close to the number of cases filed in 2014.  Pending foreclosure cases were closed at a rate of 
approximately 3,600 per month in the 2014 reporting period.  If that same rate continues, it will 
take well over three years (36 months) for all of the new cases expected to be filed next year (over 
47,000) together with the reported cases pending (83,236) to work their way through the courts.21  

A significant portion of mortgages in New York State are insured by the Federal Housing 
Administration (FHA).  That means that the huge backlog of delinquencies and delayed 
foreclosures in New York State may soon begin to show up as delayed claims on the FHA insurance 
fund.  As of September 30, 2014, the active portfolio of FHA insured mortgages in the Rochester 
Metropolitan Statistical Area (MSA) was 36,814 loans.  Over 3,000 of those were more than 
90 days delinquent.  (In Appendix A we provide a table showing the number of FHA insured 
mortgages by lender.)  Past claims to FHA probably greatly underestimate the ultimate cost to 
the single family housing insurance program from foreclosures in New York State.22 
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Distribution of Foreclosures in New York State
Based on the Federal Reserve Bank of New York foreclosure data as of June 2014, the distribution 
of foreclosures in the state breaks down regionally as follows (upstate urban counties that include 
Buffalo, Rochester, Syracuse and Albany are grouped as one region): 

(A table showing the county by county rates of foreclosures and delinquencies of residential 1 to 4 
unit homes, together with our estimate of the number of delinquencies and foreclosures for each 
county, is set out in Appendix B.)
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In Rochester and Monroe County
As described more fully in the accompanying descriptions of the methodology and data sources, 
in order to determine whether we are near the end of the foreclosure crisis locally, we used 
Monroe County’s court and real property information databases for Notices of Pendency (also 
referred to in many reports as “Lis Pendens”) and Notices of Cancellation filed for each foreclosure 
within the time period covered in our survey (January 1, 2009 through December 31, 2013).  We 
linked these records to the City of Rochester’s property information database (see methodology 
below).  

METHOdOLOGY
To evaluate the extent and impact of the foreclosure crisis in Monroe County and the City of 
Rochester, Empire Justice conducted a detailed analysis of all foreclosures filed between January 
1, 2009 and December 31, 2013.  Filing rates alone (often cited in the media) do not tell the 
story in the absence of the ability to determine how many and which cases are still pending 
and what happened to the individual properties in foreclosure since they were filed.  To do so, 
we tracked court records for filings with cancellations for nearly nine thousand properties in 
foreclosure and combined them with the city’s property information databases.  This helped 
us determine the status, as of the beginning of 2014, of the 3,560 city foreclosure actions, 
the types of housing involved (types of buildings, owner-occupant vs. rental), and which city 
neighborhoods have been most affected.  At the end of 2014 we tabulated all new Monroe 
County foreclosure filings and mapped the new Rochester foreclosure cases.

We also looked separately at lending patterns and changes in the volumes of home sales 
and housing prices to evaluate the local housing market’s capacity to absorb properties in 
foreclosure.

Additionally, using Geographic Information Systems (GIS) mapping tools, we analyzed the 
effect of concentrations of foreclosures on home values, and by combining our map analysis 
with detailed block-level census data on the race/ethnicity of homeowners, we examined the 
impact of concentrations of foreclosures on African-American and Latino homeowners and on 
neighborhoods of color. 

Finally, since large numbers of vacancies are known to directly impact property values and 
neighborhood stability,  we compared the foreclosure filings to Rochester’s vacant properties 
database.
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The Growth in the Backlog of Rochester’s Pending Foreclosure Actions
To get a precise picture of the growing backlog of pending cases, we tracked the disposition of each 
individual case.  We were able to do this by matching the Notices of Cancellation from Monroe 
County’s real estate records with the case index numbers from the County’s Notices of Pendency 
foreclosure filings.   Joining these two databases this way allowed us to not only see which cases 
were cancelled, but also how long the cases that were not cancelled had been pending.

Looking at all foreclosure actions (both residential and non-residential) filed between January 
1, 2009 and December 31, 2013, we see there were 3,560 foreclosure actions started on city 
properties, of which 1,054 were cancelled by a “Notice of Cancellation” by the end of that period.23 

We estimated the number of foreclosures still pending by identifying those cases for which no 
Notice of Cancellation was filed.  Adjusting for certain duplicate notices24 as of December 31, 2013, 
on city foreclosures filed between the beginning of 2009 and the end of 2013, there were 2,450 
foreclosures still pending.25  That means that approximately seventy percent of all foreclosure 
actions in Rochester filed in that five-year period were still pending.  And, a closer look shows 
that nearly sixty percent of all cases for which there were no Notice of Pendency cancellations 
were filed prior to 2012. 

What follows are two ways to look at the growth of pending foreclosure cases in the City of 
Rochester based on the numbers of Notices of Pendency that had not been cancelled by a Notice 
of Cancellation.  Although the numbers of Notices of Cancellations grew from 2009 to 2013, the 
cancellations did not keep up with new foreclosure filings.  This first chart shows the quarter-by-
quarter growth in the backlog of foreclosures pending in Monroe County.

Quarter-by-Quarter Growth in the Backlog of City of Rochester 
Foreclosures Filed From January 1, 2009 to Dec. 31, 2013
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And, as the following table illustrates, pending cases outnumber cancelled cases each year, on a 
year‐by‐year basis: 
 
 
 

 

Looking specifically at residential properties in foreclosure (and eliminating multiple Notices of 
Pendency filed on any one property), the percentage of pending cases was similar to the overall 
pool.  More than two out of every three residential foreclosures filed from 2009 to 2013 are still 
pending.  Perhaps even more surprising, the largest number of those cases was filed in 2009.  As 
discussed further in Chapter 4 of this report, many of these cases linger because of one type of 
bank “walk away” in which a bank or servicer fails to complete the foreclosure action. 

Year‐by‐Year	Backlog	of	City	of	Rochester	Foreclosures	
Filed	From	January	1,	2009	to	Dec.	31,	2013 
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And, as the following table illustrates, pending cases outnumber cancelled cases each year, on a 
year-by-year basis:

Year-by-Year Backlog of City of Rochester Foreclosures Filed 
From January 1, 2009 to Dec. 31, 2013

Looking specifically at residential properties in foreclosure (and eliminating multiple Notices of 
Pendency filed on any one property), the percentage of pending cases was similar to the overall 
pool.  More than two out of every three residential foreclosures filed from 2009 to 2013 are still 
pending.  Perhaps even more surprising, the largest number of those cases was filed in 2009.  As 
discussed further in Chapter 4 of this report, many of these cases linger because of one type of 
bank “walk away” in which a bank or servicer fails to complete the foreclosure action.

Breakdown of Backlog of City of Rochester Residential Foreclosures
(by Year of Foreclosure Filing)

*Notice of Pendency
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Year‐by‐Year	Backlog	of	City	of	Rochester	Foreclosures	
Filed	From	January	1,	2009	to	Dec.	31,	2013 

Total Residential 
Foreclosures 
Filed in Year

  NOP* 
cancelled as of 

12/31/2013

  NOP still in 
effect  

as of 12/31/2013 

2009 1,067 = 388 679
2010 733 = 322 411
2011 423 = 134 289
2012 527 = 135 392
2013 704 = 38 666

2009-13 3,454 = 1,017 2,437
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Note from the table below that 44.7% of all Notices of Pendency still in effect relate to 
foreclosures filed in 2009 (27.9%) and 2010 (16.9%).  The increasing likelihood of vacancies 
associated with “aged” foreclosures is discussed further in Chapter 3 of this report. 

2014 Filing Updates
Based on data current to December 22, 2014, there were 1,855 Notices of Pendency filed in 
Monroe County in 2014.  Just over three hundred of those (314) were notices re-issued on cases 
that had actually been filed prior to 2014.  That means there were 1,541 new foreclosure actions 
filed in Monroe County in 2014.  There were 739 Notices of Pendency filed in 2014 on properties 
in the City of Rochester, of which 605 of those were new cases.  All but six were residential 
properties.  Nearly forty percent (39.3%) of the new foreclosures filed in Monroe County in 2014 
were City of Rochester foreclosures, and 42.5% of the city’s residential foreclosures were on 
properties which City records (as of December 15) showed the owner as having a mailing address 
other than the property address (suggesting an investor-owner).

Percentage of Cases Filed 
Each Year That are Still 

Pending* 

2009 63.6%
2010 56.1%
2012 74.4%
2013 94.6%

2009-2013

Overall 70.6% of all cases 
filed (2,437 of 3,454) had 
not been cancelled as of 

12/31/2013

Percentage of all Pending Cases* by Year Filed

2009 27.9%
2010 16.9%
2011 11.9%
2012 16.1%
2013 27.3%

           

              (Total = 100%)

*as determined by Notices of Pendency still in effect (i.e. 
not cancelled) as of 12/31/2013
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Monroe County Faces at Least 16 More Months of Foreclosure Filings Just 
to Move the Current Delinquencies
In addition to examining the backlog of cases, we looked ahead to see how many more 
foreclosures we can anticipate in Rochester and Monroe County.  As we did at the state 
level, we estimated the number of seriously delinquent mortgages in two categories: 

1.	 Those referred for foreclosure but for which actions have yet to be filed, and 
2.	 Those over ninety days delinquent but which have not yet been referred for 

foreclosure. 

We used two methods to get those numbers.  They produced nearly identical estimates. 

Our first method is based on 2013 statewide data provided to us by the NYS Department of 
Financial Services, from which we computed that Monroe County accounts for approximately 
3.9% of all of the state’s residential foreclosure filings.  Assuming that the same rate applies to the 
delinquency categories and applying it to our statewide delinquency estimates presented above, 
the data estimate for Monroe County is as follows:

• 1,497 mortgages that have already been referred by servicers for foreclosure but 
which have NOT yet been filed, and

• 1,419 mortgages that are over 90 days delinquent but not yet referred for 
foreclosure. 

That totals 2,916 mortgages that are seriously delinquent (i.e., over 90 days delinquent), but not 
yet filed as court actions.  

The second method comes from the Federal Reserve Bank of New York’s (FRBNY) “Community 
Credit Profiles: Mortgage Markets” interactive presentation on foreclosure and delinquency rates 
at the state and county level for New York State and the nation as a whole.26  According to rates 
presented for June 2014, 2.4% of mortgages in Monroe County are delinquent over 90 days.27  
Based on the Census Bureau’s 2012 American Community Survey estimates, there are 133,418 
homes with mortgages in Monroe County.  Applying the 2.4% delinquency rate, we estimate that 
a total of 3,202 mortgages are seriously delinquent, nearly the same number as calculated above 
from apportioning our statewide estimates.28  

For 2013, the New York unified Court System reported that there were 1,989 foreclosures filed in 
Monroe County, or around 165 per month.  At this rate, it will take nearly 18 months to reach the 
2,916 mortgages that are now 90+ days delinquent.  Even if 10% of the delinquent loans become 
current, it is expected it would take 16 months of foreclosure filings to move the remaining 
uncured 2,624 delinquent mortgages.29  The success of efforts to reduce the backlog of cases and 
to speed up the filing and disposition of foreclosure actions will raise new issues for local markets, 
as they must absorb larger numbers of property dispositions.
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dATA ANd SOURCES
We analyzed several datasets from federal, state, county and city sources including:

•	 Notice of Pendency filings (referred to as Lis Pendens filings in some databases) and 
Notice of Cancellation filings from the Monroe County Clerk’s Office.  This dataset shows 
the actual addresses of over 8,600 foreclosure starts, linked by the court’s Index Number 
for each case to the more than 2,600 cancellations filed in Monroe County over the 
sample period, and including 3,504 foreclosure filings and 1,054 cancellations in the city 
of Rochester, from January 1, 2009 through December 31, 2013.  This five-year dataset 
also includes street address information which we used to map each foreclosure to 
identify which neighborhoods have been most impacted by foreclosures and appear to 
be most vulnerable going forward.  Notices of Pendency filings were then updated to the 
end of 2014 (December 22).

•	 Parcel data was provided by the City of Rochester for each year 2009 through 2014 (and 
for 2005 as a pre-crisis reference) through the city’s Property Information databases.  
These databases were linked by the property address to the court filings and provided 
a rich source of information on city properties: type of building, assessed value, owner 
names, investor-owner status, year-built, etc.

•	 Vacancy data provided by the City of Rochester for all vacant properties in the city 
in September 2013 and December 2014, as reported by Office of Inspections and 
Compliance Services, including the date of vacancy onset.

•	 NYS Department of Financial Services, 90-day Pre-Foreclosure Filing Notices (PFF 
Notices). These were individual notices which were aggregated by zip code, for 2012 
and 2013, allowing us to compare levels of foreclosures in zip codes in Monroe County 
to zip codes throughout the state, and to aggregate data by county in order to evaluate 
delinquency patterns prior to foreclosure filings.

•	 Delinquency and Foreclosure Rate Data for 2007 through June of 2014 from the Federal 
Reserve Bank of New York.  Applying this county level rate data to 2010 Decennial 
Census data for homeowners with mortgages and for minority homeowners (Table QT-
H1 in Summary File 1) and to 2012 American Community Survey data for homes with 
mortgages, allowed us to estimate county totals for residential owner-occupied homes 
in foreclosure, and the numbers of homes in the county in various stages of delinquency.  
We were able to apportion the county estimate to municipal, zip code and census tract 
levels based on the share of similar housing at those levels determined from distribution 
patterns we calculated from our other data sources for housing and foreclosures.

•	 Annual Home Mortgage Disclosure Act (HMDA) home purchase lending data from the 
FFIEC for 2006 through 2012.  We used the data to track the decline and changes in 
home purchase lending, and to show, at the census tract level, (1) areas that had high 
concentrations of subprime or high cost loans in 2006, the last year of high levels of 
subprime lending; and (2) areas that experienced substantially lower levels of lending in 
2012 than in 2006 (the height of lending before the crisis).

•	 Home sales data by zip code for Q3 2008 and Q3 2013, including the number of sales 
completed and median sales price, provided by the Greater Rochester Association of 
Realtors.
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Part II:  dETAILEd ANALYSIS ANd FINdINGS
Chapter 2:  THE IMPACT OF FORECLOSURES
DISINVESTMENT AND CONCENTRATIONS OF FORECLOSuRES ARE 
DISPROPORTIONATELY IMPACTING AFRICAN-AMERICAN AND LATINO 
HOMEOWNERS AND NEIGHBORHOODS. 

Disinvestment and foreclosures go hand-in-hand.  Neighborhoods that have suffered from long 
periods of disinvestment are likely to be more impacted by foreclosures, and areas with high 
concentrations of foreclosures are more likely to see investments decline.  This chapter examines 
investment (or the lack thereof) with respect to mortgage lending, home sales, housing tenure 
(ownership or rental) and vacancies.  We look at how these indicators relate to foreclosures and 
changes in lending patterns for home purchases.  We also identify the neighborhoods that have 
the most foreclosures and use block level census data to see who the homeowners are that live 
there.   

Over the last 15 years, certain neighborhoods have been impacted by a triple whammy of 
subprime lending, foreclosures and declines in lending.  This makes it much harder for these 
neighborhoods to stabilize and recover.  Moreover, homeowners in these neighborhoods are less 
likely to build equity.  Almost all of these neighborhoods are neighborhoods of color.  these 
high-poverty neighborhoods are often locally described as forming a “crescent” in the City of 
Rochester, encompassing the areas southwest, northwest, and northeast of the city’s central 
business district, which appears as the oval at the center of the city maps and is also known as 
Rochester’s Inner Loop. 
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Subprime Lending
In 2006, at the height of subprime lending, 33% of the conventional home purchase loans made 
in the City of Rochester were subprime (or high cost, the label given loans above a certain APR 
threshold in the publicly available mortgage lending data).  Subprime lending was much more 
concentrated in some neighborhoods than in others.  In 16 census tracts, all located within The 
Crescent, between 60% and 100% of the home purchase loans made were high cost.  (See map 
below).  Outside the city, subprime lending was much less rampant.  On average, only 16% of the 
conventional home purchase loans made outside the city were high cost, and only four suburban 
census tracts had high cost lending rates over 40%.
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Declines in Lending
Home purchase lending declined dramatically between 2006 and 2011 - by 43% in Monroe 
County as a whole and by 58% in the City of Rochester.  As seen in the charts below, while 
recovering slightly in 2012, home purchase lending still was 38% lower in Monroe County and 56% 
lower in the City of Rochester than it was in 2006.30 

Changes in Home Purchase Lending in Monroe County 
by Loan Type (2006 – 2012)

(Owner-occupied, 1-4 family, site-built units)

Source: FFIEC, Home Mortgage Disclosure Act (HMDA) Raw LAR Data, 2006-2012, 
using the applications found at: http://www.ffiec.gov/hmdahmdaraw.htm.
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CHANGES IN HOME PURCHASE LENDING IN MONROE COUNTY BY LOAN TYPE (2006 – 2012) 
(Owner‐occupied, 1‐4 family, site‐built units) 

 
Source: FFIEC, Home Mortgage Disclosure Act (HMDA) Raw LAR Data, 2006‐2012, using 
the applications found at: http://www.ffiec.gov/hmda/hmdaraw.htm. 

 
CHANGES IN HOME PURCHASE LENDING IN THE CITY OF ROCHESTER BY LOAN TYPE (2006 – 2012) 

(Owner‐occupied, 1‐4 family, site‐built units) 

 
Source: FFIEC, Home Mortgage Disclosure Act (HMDA) Raw LAR Data, 2006‐2012, using 
the applications found at: http://www.ffiec.gov/hmda/hmdaraw.htm. 

 
These figures hide the fact that certain neighborhoods saw even larger drops in lending than the 
city or county as a whole. In Rochester, home purchase lending was 56% lower in 2012 than in 
2006.  In 24 census tracts, lending was over 75% lower (see map below).  In suburban Monroe 

http://www.ffiec.gov/hmdahmdaraw.htm
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Changes in Home Purchase Lending in the city of rochester 
by Loan Type (2006 – 2012)

(Owner-occupied, 1-4 family, site-built units)

Source: FFIEC, Home Mortgage Disclosure Act (HMDA) Raw LAR Data, 2006-2012, 
using the applications found at: http://www.ffiec.gov/hmda/hmdaraw.htm.
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These figures hide the fact that certain neighborhoods saw even larger drops in lending than 
the city or county as a whole. In Rochester, home purchase lending was 56% lower in 2012 
than in 2006.  In 24 census tracts, lending was over 75% lower (see map below).  In suburban 
Monroe County, there were 34% fewer home purchase loans in 2012 than in 2006, and in 14 
census tracts lending was at least 51% lower (see map).  The largest declines in lending in the 
city were concentrated in the high-poverty crescent, while the largest declines in the towns were 
in neighborhoods near the city border in (Greece, Gates, Irondequoit and in and around East 
Rochester). 
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EMPIRE JUSTICE CENTER’S FORECLOSURE 
IMPACT SCORE
For portions of our analysis (minority impact and effect on home sales) we established a 
“foreclosure impact score” in order to get a more accurate picture of the impact of foreclosures, 
at both a zip code and census tract level.  Since some of the data we had was available at 
zip code level (e.g., home sales), we needed to derive an indicator of foreclosures at the zip 
code level that allowed apples to apples comparisons.  That is, we needed to account for the 
different geographic size and number of housing units in an individual zip code.  (Zip codes 
were established by united States Postal Service not to be equal-sized, but simply to determine 
postal routes for delivering mail.  Some zip codes are smaller than a square mile, while others 
cover more than a hundred square miles in size).  

While census tracts are naturally better than zip codes for comparisons since census tracts are 
typically more uniform in terms of numbers of overall housing units, etc., we realized that by 
applying the same impact score methodology to census tracts we would have an even more 
sensitive measure for comparing differences in the numbers (volume) of homes in foreclosure.  
Such a score would also allow us to take into account the proximity of homeowner units in 
foreclosure to each other (density) and the share of homeowner units (concentration or rate) as 
opposed to all housing units in a tract, which would include multifamily rentals and institutional 
housing.  Having the actual addresses for foreclosure filings over the five year sample period 
allowed us to tabulate census tract totals for the numbers of homes in foreclosure in each tract 
through a GIS mapping program.

To calculate the foreclosure impact score, zip codes and census tracts were placed in rank order 
on each of the following indicators: 

• Number of foreclosures
• Density of foreclosures (per square mile of the geography)
• Rate or concentration of foreclosures (per 1,000 homes with mortgages in the 

geography)

In each category, the most impacted geography was ranked “1,” the second most impacted 
was ranked “2,” and so on.  The rankings in each of the three categories were then summed 
to obtain an overall ranking total for each zip code and tract in the county.  The zip codes and 
tracts with the lowest overall combined rankings were identified as the most impacted.  

We believe this score provides a more accurate picture of foreclosures in a neighborhood and 
allows more uniform comparisons across different sized neighborhoods. 
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Home	Sales:	The	Negative	Impact	of	Foreclosures			
 
Foreclosures negatively impact neighborhood investment by depressing home sales.  Using sales data 
provided by the Greater Rochester Association of Realtors, we compared the difference in the number 
of home sales completed in two quarters, the third quarter of 2008 (Q3 2008), when the foreclosure 
crisis was just beginning, and the third quarter of 2013 (Q3 2013), after neighborhoods had been 
impacted for five years.  Two zip codes (14605 and 14608) had very few home sales in the time periods 
analyzed (10 or less), which may explain the two anomalies on the following chart.   

 
 

   

Numbers in black are the % difference in 
lending by census tract, 2006 & 2012. 

The Relationship between Declines in Lending and Foreclosures
Many of the same neighborhoods with high levels of subprime lending and declines in home 
purchase lending were also impacted by high concentrations of foreclosures.  These relationships 
are especially strong for urban neighborhoods, but show up as well in inner-ring suburban 
neighborhoods with higher concentrations of African-American and Latino homeowners.  

Many of the neighborhoods with the highest concentrations of foreclosures (green dots) also 
experienced much lower levels of home purchase lending in 2012 than in 2006 (red and brown 
census tracts).

Comparing Concentrations of Foreclosures to 
Differences in Home Purchase Lending in Rochester 

and Parts of Monroe County (2006 & 2012)

Home Sales: The Negative Impact of Foreclosures  
Foreclosures negatively impact neighborhood investment by depressing home sales.  using sales 
data provided by the Greater Rochester Association of Realtors, we compared the difference in the 
number of home sales completed in two quarters, the third quarter of 2008 (Q3 2008), when the 
foreclosure crisis was just beginning, and the third quarter of 2013 (Q3 2013), after neighborhoods 
had been impacted for five years.  Two zip codes (14605 and 14608) had very few home sales in 
the time periods analyzed (10 or less), which may explain the two anomalies on the chart on the 
following page.  
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Neighborhoods More Impacted by Foreclosures 
Saw Declines in Number of Homes Sold

For City/Near City of Rochester Zip Codes Ranked by 
Foreclosure Impact Score (Q3 2008 and Q3 1013)

Empire Justice Center analysis of home sales data provided by the Greater Rochester Association of Realtors.

As seen in the chart above, in all of the top seven zip codes most impacted by foreclosures in 
Monroe County (the left hand side of the chart) fewer homes were sold in Q3 2013 than in Q3 
2008.  For the top four zip codes most impacted by foreclosures, the number of homes sold 
in Q3 2013 was at least 22% lower than the number sold in Q3 2008.  In comparison, for the 
seven zip codes less affected by foreclosures (right side of chart), the number of homes sold in Q3 
2013 ranged between 3% fewer and 69% more than the number sold in Q3 2008.  The Pearson 
R correlation coefficient of 0.57 indicates a moderate relationship between foreclosures and 
differences in the number of homes sold.

Home Values:  The Negative Impact of Foreclosures  
In addition to impacting the volume of home sales, some evidence indicates that home values 
have also been impacted by concentrations of foreclosures.  As seen in the chart on the following 
page, the zip codes that have been most impacted based on the number, concentration and 
density of foreclosures (on the left side of the chart) have, in general, seen the greatest drops in 
Median Assessed Value from 1990 to 2014.  In contrast, the less impacted zip codes (on the right 
side of the chart) have actually seen increases in their assessed values.
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NEIGHBORHOODS MORE IMPACTED BY FORECLOSURES SAW DECLINES IN NUMBER OF HOMES SOLD 

For City/Near City of Rochester Zip Codes Ranked by Foreclosure Impact Score (Q3 2008 and Q3 1013) 
 

 
Empire Justice Center analysis of home sales data provided by the Greater Rochester Association 
of Realtors. 

 
 
As seen in the chart above, in all of the top seven zip codes most impacted by foreclosures in Monroe 
County (the left hand side of the chart) fewer homes were sold in Q3 2013 than in Q3 2008.  For the top 
four zip codes most impacted by foreclosures, the number of homes sold in Q3 2013 was at least 22% 
lower than the number sold in Q3 2008.  In comparison, for the seven zip codes less affected by 
foreclosures (right side of chart), the number of homes sold in Q3 2013 ranged between 3% fewer and 
69% more than the number sold in Q3 2008.  The Pearson R correlation coefficient of 0.57 indicates a 
moderate relationship between foreclosures and differences in the number of homes sold. 

Home	Values:		The	Negative	Impact	of	Foreclosures			
 

In addition to impacting the volume of home sales, some evidence indicates that home values have also 
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the chart) have, in general, seen the greatest drops in Median Assessed Value from 1990 to 2014.  In 
contrast, the less impacted zip codes (on the right side of the chart) have actually seen increases in their 
assessed values. 
 

For the top 
four zip 
codes most 
impacted by 
foreclosures, 
the number 
of homes sold 
in Q3 2013 
was at least 
22% lower 
than the 
number sold 
in Q3 2008. 



EYE OF THE STORM                                                                         41

The Disproportionate Impact on Urban Areas and Minority 
Neighborhoods 
The disproportionate impact of foreclosures on African-American and Latino homeowners 
and neighborhoods is not unique to the City of Rochester or Monroe County.  It is occurring 
throughout New York State, not just in cities but in suburban and rural areas as well.  Nowhere 
is this more evident than in Suffolk and Nassau Counties on Long Island.  Often thought of as 
largely suburban (despite Nassau County’s dense housing concentration), Nassau and Suffolk top 
the list of counties hardest hit by foreclosures.  Together they account for 25.3% of the state’s 
foreclosures.31  Yet even in these suburban counties there are large disparities in concentrations of 
foreclosures.  

As seen in the maps of the entire New York City Metro Area on page 42 (the five NYC boroughs, 
Westchester, Rockland, Nassau and Suffolk Counties), the highest concentrations of foreclosures 
tend to occur not only in urban areas with high percentages of African-American and Latino 
homeowners, but also in lower density suburban areas where the largest numbers of African-
American and Latino homeowners reside. 

 

 
EMPIRE JUSTICE CENTER    l     37 

 

	
The	Disproportionate	Impact	on	Urban	Areas	and	Minority	Neighborhoods		
 

The disproportionate impact of foreclosures on African‐American and Latino homeowners and 
neighborhoods is not unique to the City of Rochester or Monroe County.  It is occurring throughout New 
York State, not just in cities but in suburban and rural areas as well.  Nowhere is this more evident than 
in Suffolk and Nassau Counties on Long Island.  Often thought of as largely suburban (despite Nassau 
County’s dense housing concentration), Nassau and Suffolk top the list of counties hardest hit by 
foreclosures.  Together they account for 25.3% of the state’s foreclosures.31  Yet even in these suburban 
counties there are large disparities in concentrations of foreclosures.   
 
As seen in these maps of the entire New York City Metro Area (the five NYC boroughs, Westchester, 
Rockland, Nassau and Suffolk Counties), the highest concentrations of foreclosures tend to occur not 
only in urban areas with high percentages of African‐American and Latino homeowners, but also in 
lower density suburban areas where the largest numbers of African‐American and Latino 
homeowners reside.  
   

The highest 
concentrations 
of foreclosures 

tend to occur 
not only in 

urban areas 
with high 

percentages 
of African- 
American 

and Latino 
homeowners, 

but also in 
lower density 

suburban 
areas where 

the largest 
numbers 

of African- 
American 

and Latino 
homeowners 

reside. 



EmpirE JusticE cEntEr   42

Foreclosures in the New York City Metro Area Disproportionately 
Impact Neighborhoods with High Concentrations of African American 
and Latino Homeowners

 
 

These two dot density maps compare dispersions, by zip code, of the number of 90-Day Pre-foreclosure Filing Notices 
in 2012 (TOP), to concentrations of Minority Homeowners based on the 2010 Decennial Census Summary File 1, Table 
QT-H1 (bottom map).  One dot = 3 households. (African American homeowners are shown in reddish-brown; Latino 
homeowners in purple; Asian in light green). Note that Asian homeowners (a very broad census designation including 
Chinese, Japanese, Indian, Pakistani, etc.) appear to be dispersed in areas less impacted by foreclosures.
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FORECLOSURES IN THE NEW YORK CITY METRO AREA DISPROPORTIONATELY IMPACT  
NEIGHBORHOODS WITH HIGH CONCENTRATIONS OF AFRICAN AMERICAN AND LATINO HOMEOWNERS 
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households. (African American homeowners are shown in reddish‐brown; Latino homeowners in purple; Asian in pea green). Note that 
Asian homeowners (a very broad census designation including Chinese, Japanese, Indian, Pakistani, etc.) appear to be dispersed in areas 
less impacted by foreclosures. 

 
 
A separate but related problem is that the majority of the African‐American and Latino homeowners in 
each of these counties reside in these impacted areas.  In other words, if you are an African‐American or 
Latino homeowner and you live in one of these counties, you almost certainly live in one of the high‐
impacted areas and have been negatively impacted by the foreclosure crisis.  The foreclosure crisis is 
threatening the home equity that would normally accrue to these homeowners.  This jeopardizes the 
available asset wealth of African‐American and Latino families that would otherwise be available for the 
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A separate but related problem is that the majority of the African-American and Latino 
homeowners in each of these counties reside in these impacted areas.  In other words, if you 
are an African-American or Latino homeowner and you live in one of these counties, you almost 
certainly live in one of the high-impacted areas and have been negatively impacted by the 
foreclosure crisis.  The foreclosure crisis is threatening the home equity that would normally 
accrue to these homeowners.  This jeopardizes the available asset wealth of African-American 
and Latino families that would otherwise be available for the next generation, negating one of the 
traditional selling points used by advocates for increasing homeownership by minorities.

Disproportionate Impact of Foreclosures in Monroe County
In an earlier report, we documented this lost asset wealth threat to African-American and Latino 
homeowners living in Nassau and Suffolk Counties.32  This disparity holds true as well in Monroe 
County, as illustrated in the maps on the next page.  As a result of living in neighborhoods with 
high concentrations of foreclosures, Latino and African-American homeowners are at far greater 
risk for lost asset wealth than are White, non-Latino and Asian homeowners.  In Monroe County, 
nearly one-half (49.1%) of African-American homeowners and 37.3% of Latino homeowners live in 
the census tracts most impacted by foreclosures.  In comparison, only 8.1% of White, non-Latino 
homeowners live in the most impacted census tracts.

Percentage of Each Race and Ethnic Group’s Homeowners Living in 
Monroe County Census Tracts Most Impacted* by Foreclosures

 (* Top 20% of all tracts -- 38 of 192)
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The problem is compounded because the affected neighborhoods are proximate to each other, as 
shown in the first map below.  This map shows that African‐American homeowners (shown as reddish 
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The problem is compounded because the affected neighborhoods are proximate to each other, 
as shown in the first map below.  This map shows that African-American homeowners (shown 
as reddish brown dots) and Latino homeowners (tan dots) tend to live in areas with higher 
concentrations of foreclosures (blue dots).  We can also see that Asian homeowners (lemon-
yellow dots) are spread throughout the county and less likely to live in impacted areas. 

As we can see from the second map, while some White, non-Latino homeowners (butter-colored 
dots) do live in areas with concentrations of foreclosures (again shown as blue dots), the vast 
majority live in less impacted neighborhoods in the city and other areas of the county with lower 
foreclosure  concentrations.  

African American and Latino Homeowners are Concentrated in Neighborhoods with 
High Concentrations of Foreclosures in Rochester and Monroe County

 

Most of Monroe County’s White Non-Latino Homeowners 
Live in Areas with Lower Concentrations of Foreclosures
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AFRICAN AMERICAN AND LATINO HOMEOWNERS ARE CONCENTRATED IN NEIGHBORHOODS WITH  
HIGH CONCENTRATIONS OF FORECLOSURES IN ROCHESTER AND MONROE COUNTY 

 

 
MOST OF MONROE COUNTY’S WHITE NON‐LATINO HOMEOWNERS LIVE IN AREAS  

WITH LOWER CONCENTRATIONS OF FORECLOSURES 

 
 On both maps, foreclosures are mapped with blue dots using the actual individual address data for cases filed from January 
2009 to July of 2012.  The race and ethnicity data is based on BLOCK LEVEL census data (rather than larger census tract or zip 
code geographies) for a more precise picture of the impact at the neighborhood level, and the race and ethnicity data is based 
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Even though annual Monroe County filings are relatively low as compared to some other parts of 
the state, the accumulation of foreclosures in Monroe County has continued to severely impact 
low income and minority neighborhoods in the City of Rochester.  This is true for some inner-ring 
suburbs as well.  Note in the top map on the preceding page that the suburban areas west of the 
city with higher concentrations of African-American homeowners have higher concentrations of 
foreclosures (e.g. the eastern side of Greece and portions of Gates, North Gates and Chili). 

The impact in Rochester’s neighborhoods with high concentrations of foreclosures looks more 
like New York State’s downstate counties than it does the rest of Monroe County.  While Monroe 
County’s overall foreclosure rate of 3.6% is far lower than the counties with the highest rates 
(Suffolk- 7.5%, Nassau- 5.6%, Queens-5.8%, and Kings Counties-6.5%).33  If you are a homeowner 
in one of Rochester’s most impacted areas, you are pretty much in the same situation as 
homeowners in the impacted areas of New York City and Long Island.  

Even worse, Rochester’s homeowners may not yet have felt the full brunt of the foreclosure 
crisis.  A vast majority of Rochester’s homes (61.2%) filed in foreclosure between 2009 and 2013 
appear to still be in the hands of the original homeowner-mortgagor.  As discussed in Chapter 4, 
however, many of these properties may be situations where the bank has stalled or abandoned 
the foreclosure (and the homeowner may not actually still be there), even though title is still 
held by the homeowner-mortgagor.  Despite that caveat, the title records do show that even in 
these impacted and mainly minority neighborhoods, huge numbers of ownership changes have 
yet to be seen as houses continue to work through the foreclosure and disposition process.  
Only a small percentage of these houses are likely to be bought by third parties at court ordered 
foreclosure sales.34  Moreover, banks themselves seldom take title to properties in Monroe 
County through any type of disposition.  When looking for deeds taken since January of 2010 
through September of 2014 by the five banks with the highest numbers of foreclosures, we found 
that they had only rarely actually taken title (Wells Fargo- 135, Bank of America- 35, Citibank- 85, 
HSBC- 61, J.P. Morgan Chase- 15).

Do we have enough homebuyers for these homes coming out of foreclosure in the most 
impacted neighborhoods?  These neighborhoods have already been challenged by high poverty 
rates, a declining population, residential segregation, vacant homes and a public school district 
that is the lowest performing in the state.35 The Rochester neighborhoods that already have the 
highest concentrations of foreclosures will be ill-suited to absorb additional vacancies, further 
weakening the market and decreasing home values.  

City officials, however, advise and our data analysis confirms, that purchases by investors have 
strengthened the market throughout Rochester.  We looked at city property information files 
to compare changes from owner-occupied to non-owner-occupied housing for single family 
homes.  Between July 2009 and December 2014, the number of non-owner-occupied single 
family homes went from 12,130 to 13,242 - a 9.2% increase.36  Even if this trend continues and 
is sustainable, that shift still means changes in the character of city neighborhoods.  A shift of 
that nature also requires city officials to respond to the different type of code enforcement issues 
associated with rental properties.  Any decline in the numbers of minority homeowners would 
have an adverse impact on inter-generational transfers of home equity, typically the greatest 
opportunity for one generation to help the next get a head start.   
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As described in Chapter 1, at both the state level and locally, we are facing two or more years 
of increased foreclosure filings on top of the current backlog of pending cases.  In short, these 
already struggling neighborhoods face an ongoing flow of cases going into and out of the 
foreclosure pipeline and a continuing stream of property transfers for several more years.   

Taking a Closer Look at Impacted Neighborhoods   
 

If Rochester’s foreclosures were evenly distributed across the city, that itself would be a formidable 
problem.  Over a five-year period covering 2009 through 2013, we would expect to see around 92 
foreclosures per square mile.  Of course, foreclosures are not distributed equally, and those neigh-
borhoods with higher concentrations of foreclosures suffer exponentially.  The overall challenge to 
the city becomes more difficult as the housing market in entire neighborhoods begins to critically 
weaken. 

Consider the neighborhood shown in the circle bvelow.  It is in the northwest quadrant of the 
city – part of the old Kodak Park neighborhood.

Within just a quarter mile radius in this Rochester neighborhood, 75 mortgage foreclosures were 
filed from 2009 through 2013, and 11 more foreclosures were filed in 2014 (along with five ad-
ditional tax foreclosures).37 That is a cumulative concentration of 430 mortgage foreclosures per 
square mile – 4.5 times what you would expect if foreclosures were evenly distributed. 
 

Within one quarter of a mile of the home at the center of this circle, 106 houses 
have either been vacant, in foreclosure or both at some time since 2009. 

Red parcels show foreclosures (75) filed from 2009 through 2013.  
The yellow parcels show the more recent problems: they either became vacant (15) 

or were filed for mortgage foreclosures (11) or tax foreclosures (5) in 2014.
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If you drove through this 
neighborhood, you might not 
realize the extent of the problems 
here.  Historically, this was a 
racially and ethnically integrated 
area, buoyed by a healthy housing 
market that included many Kodak employees from the nearby former Kodak Park manufacturing 
facilities.  Starting in the 1990s, this neighborhood saw a sharp decline in the number of white, non‐
Latino families with school age children, suggesting that both the Kodak downsizing and the declining 
educational performance of the Rochester City School District likely had impacted this neighborhood.38  
Vacancies, which had been a problem for much longer in other parts of the city, became a growing 
problem in the northwest as well.  (All of the vacant single family houses in foreclosure in the circled 
area are three or four bedroom houses).  
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parcels show the more recent problems: they either became vacant (15) or were 
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If you drove through this neighborhood, you might not realize the extent of the problems here.  
Historically, this was a racially and ethnically integrated area, buoyed by a healthy housing 
market that included many Kodak employees from the nearby former Kodak Park manufacturing 
facilities.  Starting in the 1990s, this neighborhood saw a sharp decline in the number of white, 
non-Latino families with school age children, suggesting that both the Kodak downsizing and the 
declining educational performance of the Rochester City School District likely had impacted this 
neighborhood.38  Vacancies, which had been a problem for much longer in other parts of the city, 
became a growing problem in the northwest as well.  (All of the vacant single family houses in 
foreclosure in the circled area are three or four bedroom houses). 

While the neighborhood in this circle is one of the city’s most impacted areas,39 it is by no means 
unique.  Many other city neighborhoods face similar challenges as can be seen from the city-wide 
map below.
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Additionally, the property values of the homes in the Neighborhood Close-up area will be 
impacted not just by the foreclosures inside the circle, but also by the nearby houses in 
foreclosure outside of the circle (shown in light green on the close-up map).  As seen in the chart 
on page 40, the zip code in which the close-up area is located (14613) saw substantial declines in 
both its assessed values and home sales.

Remember too, these numbers are just the foreclosures and vacant homes, and do not include 
homes with seriously delinquent mortgages for which foreclosures have yet to be filed.  Individual 
addresses are not available to identify these delinquent mortgages, but we know that the 
delinquency rate is approximately 2/3 of the foreclosure rate.  Given that this neighborhood has 
over 100 properties that have been in foreclosure over the past 5 years, we might anticipate 
another 65 to 70 with seriously delinquent mortgages.  While most of these foreclosures were 
filed before 2011, the data showing continued high numbers of filings in 2013 and 2014 indicates 
that neighborhoods such as this need to brace for the next wave of foreclosures from these 
delinquencies still waiting in the wings. 

What has become of all of these houses in foreclosure?  As of the beginning of 2014, title to 
fewer than half of the properties in the close-up area had changed hands since 2009, and the 
most recent vacancy database (December of 2014) shows that 15 properties within this quarter-
mile radius had become vacant in 2014.  That means this neighborhood has yet to absorb the 
full impact from the increase in supply and the reduction in demand spurred by these mortgage 
foreclosures, tax foreclosures and likely delinquencies.  And, as the city-wide map illustrates, many 
portions of the city are faring no better.



EYE OF THE STORM                                                                         49

Part II:  dETAILEd ANALYSIS ANd FINdINGS
Chapter 3:  WHAT DO ROCHESTER’S PROPERTIES IN FORECLOSURE 
LOOK LIKE? 
A GROWING PROPORTION OF PROPERTIES IN FORECLOSuRE ARE BECOMING 
INVESTOR-OWNED AND CONTRIBuTING TO INCREASING NuMBERS OF 
VACANCIES IN FORECLOSuRE.
What do we know about the types of properties in foreclosure, their likely disposition, and the 
relationship of foreclosures to vacant and abandoned houses?  It’s important to know the types of 
properties in foreclosure so that appropriate actions can be taken to sustain investment, promote 
responsible ownership and maintain these properties in good condition.  By linking the Monroe 
County foreclosure court records to the City of Rochester’s property information database, we 
were able to identify the types of properties involved (e.g. residential vs. commercial, the number 
of units) and who owned them (owner-occupant or investors).  

Types of Properties in Foreclosure
Of the pending foreclosures on City of Rochester properties, 96.8% are on residential properties 
(2,314 of 2,392).40  Almost all of the 2,314 foreclosures on city residential properties are on one- 
and two-unit buildings (93.3%), as the chart below illustrates.  As we discuss below, an increasing 
share of those one- and two-unit buildings are rental properties. 

Most City of Rochester Residential Foreclosures
 are One and Two Unit Residences

 
 

out of all of the one, two and three family houses on which foreclosures were filed from 2009 
through 2013, just over 90% were “family-sized” homes (three or more bedrooms).  This type of 
housing is more suitable for families with children than empty-nesters, couples without children 
or singles.  If we cannot keep current homeowners in their homes, the long term viability of city 
neighborhoods may well depend on whether the city’s housing market is an attractive option for 
families.  

Schools, of course, are a significant factor for families in deciding where to buy a home or rent an 
apartment.  unfortunately, a 2013 rating of Rochester area school districts ranked the Rochester 
City School District dead last among the area’s 67 districts,41  and a more recent report showed 
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Chapter 3:   
WHAT DO ROCHESTER’S PROPERTIES IN FORECLOSURE LOOK LIKE?  
  	

A GROWING PROPORTION OF PROPERTIES IN FORECLOSURE ARE 
BECOMING INVESTOR‐OWNED AND CONTRIBUTING TO INCREASING 
NUMBERS OF VACANCIES IN FORECLOSURE. 

 
What do we know about the types of properties in foreclosure, their likely disposition, and the 
relationship of foreclosures to vacant and abandoned houses?  It’s important to know the types of 
properties in foreclosure so that appropriate actions can be taken to sustain investment, promote 
responsible ownership and maintain these properties in good condition.  By linking the Monroe County 
foreclosure court records to the City of Rochester’s property information database, we were able to 
identify the types of properties involved (e.g. residential vs. commercial, the number of units) and who 
owned them (owner‐occupant or investors).   

Types	of	Properties	in	Foreclosure	
 
Of the pending foreclosures on City of Rochester properties, 96.8% are on residential properties (2,314 
of 2,392).40  Almost all of the 2,314 foreclosures on city residential properties are on one‐ and two‐unit 
buildings (93.3%), as the chart below illustrates.  As we discuss below, an increasing share of those one‐ 
and two‐unit buildings are rental properties.  
 

MOST	CITY	OF	ROCHESTER	RESIDENTIAL	FORECLOSURES	
	ARE	ONE‐	AND	TWO‐UNIT	RESIDENCES	

  
Out of all of the one, two and three family houses on which foreclosures were filed from 2009 through 
2013, just over 90% were “family‐sized” homes (three or more bedrooms).  This type of housing is more 
suitable for families with children than empty‐nesters, couples without children or singles.  If we cannot 
keep current homeowners in their homes, the long term viability of city neighborhoods may well 
depend on whether the city’s housing market is an attractive option for families.   
 
Schools, of course, are a significant factor for families in deciding where to buy a home or rent an 
apartment.  Unfortunately, a 2013 rating of Rochester area school districts ranked the Rochester City 
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34 City of Rochester public elementary schools taking the bottom 34 slots in a list of 159 public 
elementary schools in the eight county area.42 The poor ranking of City schools is likely to weaken 
the market for potential home buyers considering properties in foreclosure.  An indication of 
the future market comes from a detailed look at 2000 to 2010 census changes, which show that 
families with school age children were a key component in the city’s population loss from 2000 
to 2010.  There was a 6.2% loss in African-American families with children ages 6 to 17, and a 
startling drop of 39.8% in White, non-Minority families.  These losses, totaling 2,213 households, 
were offset only slightly by an increase of 201 Latino families with children ages 6 to 17.43  Making 
matters worse, this population loss followed a similar drop that had already taken place in the 
previous decade.

The Conversion of City of Rochester Properties in Foreclosure from Owner-
Occupant (Homeowner) to Investor-Owner (Rental) 
Ownership changes may have important implications with respect to vacancies, property 
maintenance and changes in neighborhood character.  As seen below, properties that are investor-
owned are far more likely to be vacant or become vacant. 

To our knowledge, only one study has attempted to look at ownership dispositions of properties 
in foreclosure, and that study was limited to an evaluation of transfers of Real Estate Owned (REO) 
properties where a lender had actually taken title and subsequently transferred the property to 
a third party.44  REO transfers, however, account for a very small percentage of dispositions of 
foreclosures in New York State (4% to 6%) and may not be a good indicator as to what is likely to 
happen to properties where lenders are less motivated to complete a foreclosure (which may be 
particularly important for lower value properties).  Nor do REO transfers help us to see what is 
happening during the pendency of a multi-year foreclosure process. 

The two banks/servicers with the greatest share of the foreclosures in Monroe County are Wells 
Fargo and HSBC.  After an interruption in 2011-12, both companies recently began to take title to 
more properties.  The numbers, however, are very small.  On the charts below, the blue columns 
show the number of properties in Monroe County for which each bank took title to an REO 
property (labeled as “deed grantees”).  In particular, look at the growth in that number shown in 
the last four blue columns for the period between 2011 and 2014:  

   Wells Fargo Deeds (for all of Monroe County):      HSBC Deeds (for all of Monroe County):
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in the eight county area.42  The poor ranking of City schools is likely to weaken the market for potential 
home buyers considering properties in foreclosure.  An indication of the future market comes from a 
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families with children ages 6 to 17.43  Making matters worse, this population loss followed a similar drop 
that had already taken place in the previous decade. 
	
The	Conversion	of	City	of	Rochester	Properties	in	Foreclosure	from	Owner‐Occupant	
(Homeowner)	to	Investor‐Owner	(Rental)		
	
Ownership changes may have important implications with respect to vacancies, property maintenance 
and changes in neighborhood character.  As seen below, properties that are investor‐owned are far 
more likely to be vacant or become vacant.  
 
To our knowledge, only one study has attempted to look at ownership dispositions of properties in 
foreclosure, and that study was limited to an evaluation of transfers of Real Estate Owned (REO) 
properties where a lender had actually taken title and subsequently transferred the property to a third 
party.44  REO transfers, however, account for a very small percentage of dispositions of foreclosures in 
New York State (4% to 6%) and may not be a good indicator as to what is likely to happen to properties 
where lenders are less motivated to complete a foreclosure (which may be particularly important for 
lower value properties).  Nor do REO transfers help us to see what is happening during the pendency of 
a multi‐year foreclosure process.  
 
The two banks/servicers with the greatest share of the foreclosures in Monroe County are Wells Fargo 
and HSBC.  After an interruption in 2011‐12, both companies recently began to take title to more 
properties.  The numbers, however, are very small.  On the charts below, the blue columns show the 
number of properties in Monroe County for which each bank took title to an REO property (labeled as 
“deed grantees”).  In particular, look at the growth in that number shown in the last four blue columns 
for the period between 2011 and 2014:   
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The recent sharp increase in deeds taken by some banks may portend greater numbers of 
properties soon coming out of the foreclosure pipeline and onto the housing market as REO 
properties, but at this time it is still a very small percentage of the overall numbers.  (Deed filings 
do not yet show similar increases for the three other banks/plaintiffs with the largest numbers of 
foreclosure filings: Chase, Bank of America and Citibank.)  

To evaluate the potentially negative impact of any shift from owner-occupant to investor-
ownership, we examined ownership changes for all properties associated with city foreclosure 
filings from 2009 to 2013 to see how many properties had changed hands from an owner-
occupant to an investor.45  In 2009, only 38.8% of the properties in our study were investor-
owned.  Four years later, in 2013, that share had increased due to transfers.  Fifty percent 
were now investor-owned.  For further comparison we looked back to before the start of the 
foreclosure crisis.  In 2005, the investor-ownership share of these properties was even lower at 
34.9% compared to 38.8% in 2009 when they first began to go into foreclosure.  That means that 
a large number of investor properties that went into foreclosure between January 1, 2009 and 
December 31, 2013 had actually been owner-occupied just a few years earlier.  We also found 
that the percentage of properties filed in foreclosure that then changed hands from owners to 
investors was consistent year to year.  Approximately 31% of the owner-occupant foreclosures 
filed in 2009, and 31% of those foreclosures filed in 2010, had become investor properties by the 
end of 2013.  

Although the share of properties pending in foreclosure that are investor-owned properties is 
growing, well over half of new foreclosure filings continue to be on owner-occupant properties 
(61.2% overall for 2009-2013).  In 2014, 57.5% of new filings were owner-occupant.  Ironically, 
that larger share of owner-occupants could be encouraging news.  It means that keeping owners 
in their homes can still significantly impact neighborhood stability.  To keep owners in their 
homes, foreclosure counseling and legal representation must be continued, and the negotiation 
landscape must be improved so that servicers are working with more realistic property 
valuations throughout the loan modification process.  (For further discussion on this issue, see 
Chapter 7 of this report).  Failing to do so will mean losing the opportunity to mitigate the adverse 
impacts associated with changes in ownership to more rental properties, and the increased 
likelihood of increased vacancies, discussed on the following page.   

To keep 
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Changes in Ownership
(2009 to 2013)

Properties listed as “Investor” include city-owned properties and houses in other acquisition/rehab/disposition programs,
 including not-for-profit developers which account for many of the 105 “New Owner:  Owner-Occupant from an Investor” transfers.

Foreclosures on Owner-Occupied Properties
Of the approximately 3,500 separate city foreclosure actions filed from January 1, 2009 to 
December 31, 2013 (which includes some properties with more than one foreclosure action), the 
majority- 61.2%- (2,179) have been against properties that were owner-occupied in 2009.  

Of these 2,179 foreclosures on owner-occupied properties: 46

•	 31% (582 of 2,179) were on properties that later became investor-owned. 
•	 Another 7% (129 of 2,179) that had been on owner-occupants in the year the 

foreclosure was filed changed hands from the original owner-occupant/mortgagor 
to a new owner occupant by 2013.  

•	 Nearly 62% - the remainder - were on properties that were still owned by the 
original owner-occupant at the end of 2013.

But how does the status of the case (i.e.,  whether it is still pending or has been cancelled) relate 
to the changes in ownership?  Looking at foreclosures on residential properties only, the chart 
and table on the following page show how pending cases and cancelled cases compare.  The 
green portions of the columns indicate the proportions of cases filed each year that still have the 
same owner.  The red portions of the columns show the proportion of cases filed each year that 
have new owners.  For each category, the bottom shade (darker green; brighter red) shows the 
proportion of the cases that have been cancelled.   
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The recent sharp increase in deeds taken by some banks may portend greater numbers of properties 
soon coming out of the foreclosure pipeline and onto the housing market as REO properties, but at 
this time it is still a very small percentage of the overall numbers.  (Deed filings do not yet show similar 
increases for the three other banks/plaintiffs with the largest numbers of foreclosure filings: Chase, 
Bank of America and Citibank.)   
 
To evaluate the potentially negative impact of any shift from owner‐occupant to investor‐ownership, we 
examined ownership changes for all properties associated with city foreclosure filings from 2009 to 2013 
to see how many properties had changed hands from an owner‐occupant to an investor.45  In 2009, only 
38.8% of the properties in our study were investor‐owned.  Four years later, in 2013, that share had 
increased due to transfers.  Fifty percent were now investor‐owned.  For further comparison we looked 
back to before the start of the foreclosure crisis.  In 2005, the investor‐ownership share of these 
properties was even lower at 34.9% compared to 38.8% in 2009 when they first began to go into 
foreclosure.  That means that a large number of investor properties that went into foreclosure between 
January 1, 2009 and December 31, 2013 had actually been owner‐occupied just a few years earlier.  We 
also found that the percentage of properties filed in foreclosure that then changed hands from owners 
to investors was consistent year to year.  Approximately 31% of the owner‐occupant foreclosures filed in 
2009, and 31% of those foreclosures filed in 2010, had become investor properties by the end of 2013.   
 
Although the share of properties pending in foreclosure that are investor‐owned properties is growing, 
well over half of new foreclosure filings continue to be on owner‐occupant properties (61.2% overall for 
2009‐2013).  In 2014, 57.5% of new filings were owner‐occupant.  Ironically, that larger share of owner‐
occupants could be encouraging news.  It means that keeping owners in their homes can still 
significantly impact neighborhood stability.  To keep owners in their homes, foreclosure counseling and 
legal representation must be continued, and the negotiation landscape must be improved so that 
servicers are working with more realistic property valuations throughout the loan modification 
process.  (For further discussion on this issue, see Chapter 7 of this report).  Failing to do so will mean 
losing the opportunity to mitigate the adverse impacts associated with changes in ownership to more 
rental properties, and the increased likelihood of increased vacancies, discussed below.   	
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including not‐for‐profit developers which account for many of the 105 “New Owner:  Owner‐Occupant from an Investor” 
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This chart shows the breakdown year-by-year based on the year a Notice of Pendency was filed, indicating that a 
judicial foreclosure had been started.  “Cancelled” cases are those for which a Notice of Cancellation was filed at 
any time prior to December 31, 2013.  That is, the numbers for cases cancelled under a given year do not reflect 
the date the Notice of Cancellation was filed, but instead the number of cases originally filed in that year which 

were subsequently cancelled at any  point in the five year data window.

Although 2,478 (71.8%) of the city properties in foreclosure since January 1, 2009 are still in the 
same hands (green colors), as cases get older the numbers of properties changing hands to new 
owners increases (increasing red portions of the columns).  Nearly half (48.1%) of the oldest 
cases, those filed in 2009, have changed hands to new owners (red colors).   

Interestingly, in each year the number of cancelled cases that are in the hands of the original 
owner far exceeds the number of cancelled cases that have changed hands to new owners.  
Although this suggests favorable outcomes for the original homeowners, many of the cases that 
were filed in 2009 and 2010 were then re-filed due to irregularities in the mortgage ownership 
documentation or court papers.  

The Take Aways on the Types of Housing in Foreclosure
  Foreclosures are accelerating the shift from homeowners to investors  

•	 The percentage of owner-occupied properties going into foreclosure is currently around 
57% (at the end of 2014).  It’s reasonable to expect around a third of those to be 
transferred to investors (either through foreclosure sale or other transfer).

•	 Of the 43% of 2013 foreclosure cases that are already investor properties, most will 
depend on investor buyers.  A relatively small number of properties have changed from 
investor-owner to owner-occupant (105, or only 3%), and are often houses related to city 
and community development acquisition and rehab programs.

•	 If home preservation outcomes remain the same, nearly all of the investor properties 
going into foreclosure, and around one-third of the owner properties going into 
foreclosure will ultimately be transferred to investors.  In order to avoid increasing 
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Foreclosures	on	Owner‐Occupied	Properties	
 
Of the approximately 3,500 separate city foreclosure actions filed from January 1, 2009 to December 31, 
2013 (which includes some properties with more than one foreclosure action), the majority‐ 61.2%‐ 
(2,179) have been against properties that were owner‐occupied in 2009.   
 

Of these 2,179 foreclosures on owner‐occupied properties: 46 
 

 31% (582 of 2,179) were on properties that later became investor‐owned.  
 Another 7% (129 of 2,179) that had been on owner‐occupants in the year the 

foreclosure was filed changed hands from the original owner‐occupant/mortgagor to a 
new owner occupant by 2013.   

 Nearly 62% ‐ the remainder ‐ were on properties that were still owned by the original 
owner‐occupant at the end of 2013. 

 

But how does the status of the case (i.e.,  whether it is still pending or has been cancelled) relate to the 
changes in ownership?  Looking at foreclosures on residential properties only, the chart and table below 
show how pending cases and cancelled cases compare.  The green portions of the columns indicate the 
proportions of cases filed each year that still have the same owner.  The red portions of the columns 
show the proportion of cases filed each year that have new owners.  For each category, the bottom 
shade (darker green; brighter red) shows the proportion of the cases that have been cancelled.    

 
Although 2,478 (71.8%) of the city properties in foreclosure since January 1, 2009 are still in the same 
hands (green colors), as cases get older the numbers of properties changing hands to new owners 
increases (increasing red portions of the columns).  Nearly half (48.1%) of the oldest cases, those filed in 
2009, have changed hands to new owners (red colors).    

This chart shows the breakdown year‐by‐year based on the year a Notice of Pendency was filed, indicating that 
a judicial foreclosure had been started.  “Cancelled” cases are those for which a Notice of Cancellation was 
filed at any time prior to December 31, 2013.  That is, the numbers for cases cancelled under a given year do 
not reflect the date the Notice of Cancellation was filed, but instead the number of cases originally filed in that 
year which were subsequently cancelled at any  point in the five year data window. 
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vacancies, the city will need BOTH a vibrant investor market and a thriving home 
purchaser market.       

•	 Reliance on investors to solve the problem may not bode well.  Nearly half (152 of 307) 
of the investor properties that went into foreclosure by 2013 had been owner-occupied in 
2005,47 and 122 of these properties had already become investor-owned by 2009.  

The Significance of Investor-Owned Foreclosures to the City’s Vacant Housing 
Problems
The current ownership of all properties filed in foreclosure between 2009 and 2013, including 
both pending and cancelled, is about an equal split between investor-owned properties (50.4%) 
and owner-occupant properties (49.6).  The story is quite different when looking at vacant 
properties, however.  Three out of four vacant properties that were filed in foreclosure from 
2009 to 2013 are currently investor-owned properties.

This holds true for pending cases as well.  As shown in the following table, 228 of the investor-
owned properties still pending had been vacant at the time of filing of the Notice of Pendency 
and another 204 became vacant after filing.  Together, that’s 75% of all of the 576 pending 
foreclosures, including owner-occupant properties, that are vacant.  Accordingly, even though 
only one in two of the pending foreclosures (52.7%) is investor owned, three out of every four 
vacant pending foreclosures are investor-owned.  Additionally, one out of three investor-owned 
properties pending in foreclosure are vacant.

 

*NOP=Notice of Pendency (lis pendens). This database includes non-residential properties and some multiple 
NOP filings on a single property.  Owner status was determined as of January 10, 2014.  Vacancy status is based on 

vacancy status as of September 3, 2013 and includes properties with structures that had been demolished as of that date.

Note that the number of foreclosures on owner-occupant properties that were vacant before the 
foreclosure was initiated account for only 107 of the 3,560 Notices of Pendency filed in this five-
year database.  That’s only around 3% of all foreclosures filed.  This figure is particularly relevant 
to proposals by the banking industry to “fast track” foreclosures based upon the representation 
that they need a more expeditious procedure to establish that a homeowner property is vacant 
in order to avoid being unnecessarily burdened by a current statutory requirement to conduct 
settlement conferences with homeowners.  Settlement conferences, however, are not required on 
investor-owned properties, and are not required for homeowner properties that are vacant.  
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Note that the number of foreclosures on owner‐occupant properties that were vacant before the 
foreclosure was initiated account for only 107 of the 3,560 Notices of Pendency filed in this five‐year 
database.  That’s only around 3% of all foreclosures filed.  This figure is particularly relevant to proposals 
by the banking industry to “fast track” foreclosures based upon the representation that they need a 
more expeditious procedure to establish that a homeowner property is vacant in order to avoid being 
unnecessarily burdened by a current statutory requirement to conduct settlement conferences with 
homeowners.  Settlement conferences, however, are not required on investor‐owned properties, and 
are not required for homeowner properties that are vacant.  Since only 3% of the cases filed actually 
are vacant homeowner properties, fast‐tracking residential foreclosures by establishing procedures to 
certify that a homeowner property is vacant would do nearly nothing to speed up foreclosures  ‐‐ 97% 
of the cases that are filed would not be subject to these expedited procedures.   
 
While the large number of vacant properties in foreclosure is in and of itself an important problem, 
remember that not all vacant properties are in foreclosure.  In fact, most of the city’s more than 2,000 
vacant properties48 are not in foreclosure.  Even so, if a residential property is (or has been) in 
foreclosure, it is a good predictor of whether it is at higher risk of becoming vacant.  Comparing the 
city’s July 2013 tax assessment roll to its September 2013 “Vacant Buildings” list, and to our five‐year 
foreclosure database, more than 30% of all vacant residential properties are properties in foreclosure.  
Additionally, even though only 4.5 % of all of Rochester’s residential properties are vacant (2,461 of all 
of the city’s 54,421 properties), just over 21% of all foreclosures (758 of 3560) were either vacant when 
the case was filed or became so later.  A residential property filed in foreclosure between 2009 
and 2013 was nearly five times more likely to be vacant than a residential property that had 
not been filed for foreclosure. 

 

 

 
Taking	a	Closer	Look	at	Vacant	Residential	Properties	 
 
The following chart provides several levels of information to assess the threat that may be ahead from 
increased vacancies related to foreclosures.  It shows, by the year of the foreclosure filing, the numbers 
and relative proportions of residential foreclosures in the five‐year sample that were “vacant” and “not 
vacant” (green columns) as of December 31, 2013.  It also breaks down the vacant and occupied 
properties by whether they were “owner‐occupied” or “investor‐owned.”  Vacant properties are 
additionally broken down by whether they became vacant before (blue columns) or after (red columns) 
the foreclosure action was filed.   
 

Pending
(As of Jan. 1, 2014)

Cancelled
(By Jan. 1, 2014)

Investor Owned: 1,215 73.1%         888     of 1,215 26.9%    (327 of 1215)
50.4% 333 68.5%         228      of  333 31.5%     (105 of 333)

247  82.6%         204        of  247 17.4%     (43 of 247)
Owner‐Occupant: 1,587 65.6%       1,042   of 1,587 34.3%     (545 of 1587)

49.6% 107 73.8%            79     of  107 26.2%      (28 of 107)
71  91.5%            65     of  71 8.5%       (6 of 71)

3,560 2,506   (70.4%) 1,054  (29.6%)

           Occupied

CITY OF ROCHESTER FORECLOSURES: FIVE YEAR DATA ANALYSIS
FILINGS

(ALL foreclosures filed from Jan. 1, 2009 to Jan. 1, 2014)

         Occupied
Became Vacant ‐‐ Before NOP*

After NOP

Became Vacant ‐‐ Before NOP
After NOP

TOTAL CASES:
*NOP= Notice of Pendency  (lis pendens).   This database  includes non‐residential properties and  some multiple NOP  filings on a  single 
property.  Owner status was determined as of January 10, 2014.  Vacancy status is based on vacancy status as of September 3, 2013 and 
includes properties with structures that had been demolished as of that date.  
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Since only 3% of the cases filed actually are vacant homeowner properties, fast-tracking 
residential foreclosures by establishing procedures to certify that a homeowner property is 
vacant would do nearly nothing to speed up foreclosures  -- 97% of the cases that are filed 
would not be subject to these expedited procedures.  

While the large number of vacant properties in foreclosure is in and of itself an important 
problem, remember that not all vacant properties are in foreclosure.  In fact, most of the city’s 
more than 2,000 vacant properties48 are not in foreclosure.  Even so, if a residential property 
is (or has been) in foreclosure, it is a good predictor of whether it is at higher risk of becoming 
vacant.  Comparing the city’s July 2013 tax assessment roll to its September 2013 “Vacant 
Buildings” list, and to our five-year foreclosure database, more than 30% of all vacant residential 
properties are properties in foreclosure.  Additionally, even though only 4.5 % of all of Rochester’s 
residential properties are vacant (2,461 of all of the city’s 54,421 properties), just over 21% of 
all foreclosures (758 of 3560) were either vacant when the case was filed or became so later.  A 
residential property filed in foreclosure between 2009 and 2013 was nearly five times more 
likely to be vacant than a residential property that had not been filed for foreclosure.

Taking a Closer Look at Vacant Residential Properties 
The chart on the following page provides several levels of information to assess the threat that 
may be ahead from increased vacancies related to foreclosures.  It shows, by the year of the 
foreclosure filing, the numbers and relative proportions of residential foreclosures in the five-
year sample that were “vacant” and “not vacant” (green columns) as of December 31, 2013.  It 
also breaks down the vacant and occupied properties by whether they were “owner-occupied” 
or “investor-owned.”  Vacant properties are additionally broken down by whether they became 
vacant before (blue columns) or after (red columns) the foreclosure action was filed.  

A residential 
property filed 
in foreclosure 

between 2009 
and 2013 was 

nearly five 
times more 
likely to be 

vacant than 
a residential 

property that 
had not been 

filed for 
foreclosure.
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Over Three-Quarters of the Rochester Properties Filed in Foreclosure 
from 2009-2013 Were Still Occupied at the End of 2013

The good news is that 78% of all residential foreclosures filed between January 1, 2009 and 
December 31, 2013 remain occupied as of the end of 2013 (both sets of green columns).  Both 
the investor-owned and owner-occupied properties, for the most part, remain occupied.  

Keeping properties in the hands of homeowners (rather than investors) reduces the likelihood 
that they will eventually become vacant.  Any substantial increase in the proportion of vacancies 
is likely to accelerate declines in property values, especially in the areas that already have the 
highest concentrations of foreclosures.  Vacancies are likely to mean more properties coming 
onto an already distressed market.  If vacant properties are not maintained properly, that places 
additional downward pressures on neighboring property values. 

Looking more closely at the data for vacant properties, we see that we can expect a growing 
number of foreclosure-related vacancies for two reasons: 

•	 First, more properties are becoming vacant as foreclosures linger, and 
•	 Second, more properties are now already vacant at the start of the foreclosure.

 

 
EMPIRE JUSTICE CENTER    l     52 

 

OVER THREE‐QUARTERS OF THE ROCHESTER PROPERITES FILED  
IN FORECLOSURE FROM 2009‐2013 WERE STILL OCCUPIED AT THE END OF 2013 

 

 
 
The good news is that 78% of all residential foreclosures filed between January 1, 2009 and December 
31, 2013 remain occupied as of the end of 2013 (both sets of green columns).  Both the investor‐owned 
and owner‐occupied properties, for the most part, remain occupied.   
 
Keeping properties in the hands of homeowners (rather than investors) reduces the likelihood that 
they will eventually become vacant.  Any substantial increase in the proportion of vacancies is likely to 
accelerate declines in property values, especially in the areas that already have the highest 
concentrations of foreclosures.  Vacancies are likely to mean more properties coming onto an already 
distressed market.  If vacant properties are not maintained properly, that places additional downward 
pressures on neighboring property values.  
 
Looking more closely at the data for vacant properties, we see that we can expect a growing number of 
foreclosure‐related vacancies for two reasons:  

 
 First, more properties are becoming vacant as foreclosures linger, and  
 Second, more properties are now already vacant at the start of the foreclosure. 
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(By year filed, with ownership status determined as of January 6, 2014)

Filings on properties that became vacant after filing are shown in the above chart in two shades 
of red. Notice first that as foreclosures get older, more of the properties become vacant (as seen 
in higher stacks for 2009 and 2010, than for 2011-2013).  Second, investor-owned properties 
(dark red) were far more likely to become vacant than owner-occupied properties (light red).  
Only 6.8% of the owner-occupant properties became vacant after the foreclosure was filed (108 
out of 1,569).  Nearly three times that number of investor-owned properties became vacant after 
the foreclosure action was filed (331 out of 1,885, and shown in dark red).  As more properties 
pending in foreclosure become vacant, the red columns will become larger, increasing the total 
number of vacant properties shown in the columns for the more recent years.  

On top of the increased vacancies associated with lingering foreclosures, properties have become 
increasingly likely to already be vacant at the time a foreclosure is commenced.  The chart above 
shows that the size of the blue columns (which are “fixed” since the properties are determined 
vacant at the filing date) has grown each year over the sample period.  In addition, in every year 
of the sample period, investor-owned properties (dark blue) are more likely than owner-occupied 
properties (light blue) to be vacant before the foreclosure was filed.  Overall, only 4.5% of owner-
occupied homes were vacant before the foreclosure was filed (71 out of 1,569); while 12.7% of 
investor-owned properties were vacant before filing (240 of 1,885).  

No matter whether the vacancy occurs before or after the foreclosure filing, owner-occupied 
properties are much less likely to be vacant than investor-owned properties.  That is especially 
true for single family houses.  
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(By year filed, with ownership status determined as of January 6, 2014) 

 
Filings on properties that became vacant after filing are shown in the above chart in two shades of red. 
Notice first that as foreclosures get older, more of the properties become vacant (as seen in higher 
stacks for 2009 and 2010, than for 2011‐2013).  Second, investor‐owned properties (dark red) were far 
more likely to become vacant than owner‐occupied properties (light red).  Only 6.8% of the owner‐
occupant properties became vacant after the foreclosure was filed (108 out of 1,569).  Nearly three 
times that number of investor‐owned properties became vacant after the foreclosure action was filed 
(331 out of 1,885, and shown in dark red).  As more properties pending in foreclosure become vacant, 
the red columns will become larger, increasing the total number of vacant properties shown in the 
columns for the more recent years.   
 
On top of the increased vacancies associated with lingering foreclosures, properties have become 
increasingly likely to already be vacant at the time a foreclosure is commenced.  The chart above shows 
that the size of the blue columns (which are “fixed” since the properties are determined vacant at the 
filing date) has grown each year over the sample period.  In addition, in every year of the sample period, 
investor‐owned properties (dark blue) are more likely than owner‐occupied properties (light blue) to be 
vacant before the foreclosure was filed.  Overall, only 4.5% of owner‐occupied homes were vacant 
before the foreclosure was filed (71 out of 1,569); while 12.7% of investor‐owned properties were 
vacant before filing (240 of 1,885).   
 
No matter whether the vacancy occurs before or after the foreclosure filing, owner‐occupied 
properties are much less likely to be vacant than investor‐owned properties.  That is especially true 
for single family houses.   
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investor-owned, single family houses are nearly FOuR TIMES more likely to be vacant, and 
investor-owned doubles are nearly TWO TIMES more likely to be vacant.  

This finding is important in connection with our discussion in Chapter 4 of this report, dealing 
with bank “walk-aways,” which are foreclosure actions that have been abandoned by banks.  Bank 
walk-aways are generally due to the low net equity value of the property.  As will be discussed, 
the Government Accountability Office (GAO) and the Federal Reserve have found that when a 
bank does not “charge off” (relinquish) a mortgage loan debt until after filing a foreclosure, that 
property is more likely to become vacant than a property on which the mortgage was charged off 
and foreclosure was not pursued.  

Our observations that Rochester’s properties lingering in foreclosure are more likely to become 
vacant, and that greater proportions of properties are now vacant at the start of foreclosures, 
underscore the urgency for lenders and servicers to conduct timely and accurate property 
appraisals, as recommended by the GAO and Federal Reserve.  Timely appraisals are essential to 
the net equity determinations necessary to decide whether or not to charge off a mortgage loan 
debt, and our data suggests that if such determinations were made before a foreclosure filing it 
would likely reduce the number of properties becoming vacant.  

Similarly, a prompt decision to charge off a mortgage loan debt prior to filing a foreclosure on 
any property with a delinquent mortgage that is already vacant, rather than abandoning the legal 
action months or years later, will permit cities to pursue more responsible dispositions of the 
properties.  By facilitating title acquisition by cities, this would support transfers to land banks, 
transfers to community development financial institutions, or demolition of the property. 

In cities with weak homebuyer markets such as Rochester, reducing the impact of any one 
factor that contributes significantly to the number and duration of vacancies is important.  
Accordingly, advocating with federal supervisory agencies and state lawmakers to assure prompt 
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Investor‐owned, single family 
houses are nearly FOUR TIMES 
more likely to be vacant, and 
investor‐owned doubles are 
nearly TWO TIMES more likely to 
be vacant.   
 
This finding is important in 
connection with our discussion in 
Chapter 4 of this report, dealing 
with bank “walk‐aways,” which 
are foreclosure actions that have 
been abandoned by banks.  Bank 
walk‐aways are generally due to 
the low net equity value of the 
property.  As will be discussed, the Government Accountability Office (GAO) and the Federal Reserve 
have found that when a bank does not “charge off” (relinquish) a mortgage loan debt until after filing a 
foreclosure, that property is more likely to become vacant than a property on which the mortgage was 
charged off and foreclosure was not pursued.   
 
Our observations that Rochester’s properties lingering in foreclosure are more likely to become vacant, 
and that greater proportions of properties are now vacant at the start of foreclosures, underscore the 
urgency for lenders and servicers to conduct timely and accurate property appraisals, as recommended 
by the GAO and Federal Reserve.  Timely appraisals are essential to the net equity determinations 
necessary to decide whether or not to charge off a mortgage loan debt, and our data suggests that if 
such determinations were made before a foreclosure filing it would likely reduce the number of 
properties becoming vacant.   
 
Similarly, a prompt decision to charge off a mortgage loan debt prior to filing a foreclosure on any 
property with a delinquent mortgage that is already vacant, rather than abandoning the legal action 
months or years later, will permit cities to pursue more responsible dispositions of the properties.  By 
facilitating title acquisition by cities, this would support transfers to land banks, transfers to community 
development financial institutions, or demolition of the property.  
 
In cities with weak homebuyer markets such as Rochester, reducing the impact of any one factor that 
contributes significantly to the number and duration of vacancies is important.  Accordingly, 
advocating with federal supervisory agencies and state lawmakers to assure prompt charge off 
determinations by lenders and servicers should be a policy priority to be pursued with regulatory 
agencies. 
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charge off determinations by lenders and servicers should be a policy priority to be pursued with 
regulatory agencies.

The Take-Aways on Vacancies and Foreclosures: 

•	 At least so far, the City of Rochester has averted a large number of vacancies 
from foreclosures.  Most residential properties filed in foreclosure since 2009 
are still occupied.  

•	 Most properties were not vacant at the time of filing, but the likelihood a 
property will be vacant at the time of filing is increasing. 

•	 Properties are more likely to become vacant the longer they are in foreclosure.

•	 Investor-owned properties in foreclosure are far more likely than owner-
occupied properties:

o To be vacant,
o To have been vacant before the foreclosure action was filed, and
o To become vacant as the foreclosure remains pending. 

•	 The shift to investor-ownership in cities like Rochester, as well as the increased 
rates of foreclosure on investor-owned properties makes it increasingly likely 
that these cities will see more vacancies from foreclosure.

•	 Keeping current homeowners in their homes is the best strategy for reducing 
vacancies on single-family and two-family houses.
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Part II: dETAILEd ANALYSIS ANd FINdINGS
Chapter 4:  THE PROBLEM OF “ZOMBIE HOMES”
BANK “WALK-AWAYS” ARE CONTRIBuITNG TO THE GROWING PROBLEM OF 
“ZOMBIE HOMES” WITH DELINQuENT MORTGAGES.

Distinguishing Between Vacant Housing and Abandoned Foreclosures 
The problems of “vacant housing,” “zombie homes” and “abandoned foreclosures” encompass a 
wide range of issues, each calling for specific strategies.  As discussed in Chapter 3 of this report, 
foreclosures linked to vacant housing are a significant problem confronting the City of Rochester.  
Many of these vacant properties may be related to foreclosures that are stalled or abandoned.  
The changes needed to ameliorate or respond to these problems may have to be carried out 
at the state or federal level.  The need for legislative action is more urgent than ever, as more 
vacant properties are now going into, and will soon be coming out of, the foreclosure pipeline.  In 
developing more effective policies to address both vacant properties and abandoned foreclosure 
proceedings, the basic formula to follow is straightforward: 

1.  Identify problem properties as early as you can, and 
2.  Deal with them as expeditiously as possible.  

Several bills were offered in New York’s 2014 legislative session regarding foreclosures, including 
proposals to address vacant housing and abandoned foreclosures.  under consideration were 
proposals that would variously strengthen property maintenance obligations for properties in, 
or headed for, foreclosure and/or expedite the state’s judicial foreclosure process for vacant and 
abandoned properties.  These proposals generally relate to so-called “zombie homes,” meaning 
vacant properties with delinquent mortgages on which no action is being taken, as well as 
vacant properties where the lender has taken title after foreclosure (Real Estate Owned or REO 
properties), but the lender-owner is not maintaining the property and/or is taking no action to 
transfer it to a new owner. 

Accordingly, the term “zombie homes” can describe vacant properties with mortgages at any stage 
of the foreclosure process: mortgage delinquencies on which no action has yet been taken, cases 
referred for foreclosure but not yet filed, foreclosures pending in court, and post-foreclosure REO 
housing.  One of the 2014 legislative proposals included provisions touching on the separate but 
related problem of abandoned foreclosures, sometimes referred to by the similar term “zombie 
foreclosures.”  For clarity, we use the term abandoned foreclosures to describe court proceedings 
(rather than houses) that have either stalled indefinitely or come to a complete stop without 
a formal resolution.49  Abandoned foreclosures have been referred to in many studies as walk-
aways or as charge offs in reference to the more technical term used for actually disposing of 
these assets by writing them off for tax and accounting purposes.  We will interchangeably use 
abandoned foreclosures or walk-aways, depending primarily on whether we are referencing those 
studies or formal guidance from federal supervisory agencies that use one or the other of those 
terms.   
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An abandoned foreclosure may or may not be on a vacant property or zombie home.  The 
property might even be occupied and/or well maintained, although that is typically not the case.50  
Regardless, every abandoned foreclosure must be addressed sooner or later.  They not only tie up 
the courts, they can be early indicators of houses vulnerable to becoming vacant and abandoned.  
At a minimum, they reflect an indicator of an unresolved mortgage delinquency, or a cloud on title 
to property that ultimately must be confronted.  Doing so at an earlier stage in the process will 
preserve value and mitigate the adverse impact on neighboring properties.  

Abandoned Foreclosures (or Bank Walk-Aways) Are By No Means Unique to 
Rochester and New York State
The burden on cities created by zombie homes and vacant houses in foreclosure, especially 
bank walk-aways, are certainly not unique to the City of Rochester or New York State.  Although 
policymakers and other officials often find it hard to conceive that a bank would just walk away 
from a mortgage or fail to proceed with a case they have started, analyses similar to our own have 
been conducted in other states identifying the same problem.  Studies have closely examined, 
for example, cities in Ohio and Indiana - two states that, not having had the unusual court delays 
we have experienced in New York State, are ahead of us by a year or two in addressing these 
problems.  

In a series of reports, the Federal Reserve Bank of Cleveland (FRBC) analyzed a wide range of 
foreclosure-related issues for their primary service area, the states of Ohio and Pennsylvania.  For 
many years now, the FRBC has been analyzing Cuyahoga County (Ohio) foreclosures, particularly 
those in the City of Cleveland.51  And in Indiana, an economic justice project at Loyola university 
used detailed court records available there to show how banks not only fail to proceed with 
foreclosures, but often try to undo them.52  The Loyola study illustrates how common these 
practices have been, and underscores the urgent need to deal with bank walk-aways that are 
burdening low income neighborhoods.

The City of Cleveland and Cuyahoga County in many ways mirror the City of Rochester and 
Monroe County.  That even turns out to be true with respect to data.  The FRBC noted that it was 
able to carry out more complete empirical research in Cuyahoga County and Cleveland because 
the data was much more complete and accessible as compared to data for other counties in 
Ohio.  (That led to a recommendation by FRBC that delinquency and foreclosure data should be 
standardized and made more readily available.)  

Our ability to conduct a detailed data analysis in Monroe County and Rochester was similarly 
enhanced by the greater availability of local data than in other areas of New York State.53  even 
so, we expect that our findings and conclusions for Monroe County and Rochester will be relevant 
to areas of New York State with similar housing and economic conditions.  That held true in Ohio, 
where the FRBC was told anecdotally by practitioners from other counties and cities that the 
FRBC’s findings mirrored their own local experiences.   

The story told by the FRBC analysis of Ohio data seems to mirror regions of New York State as well.  
In a May 2013 Staff Report, the FRBC noted, at 5, that:
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“Housing markets are struggling in . . .  older industrial cities.  Property values 
are low, the foreclosure process is lengthy, and some houses stand vacant for 
extended periods of time.  Given that much of the housing stock in central cities 
and inner-ring suburbs is very old, the combination of these conditions creates 
an environment conducive to property abandonment and urban blight. ” 
(Emphasis added)

They also noted, at 6, that although foreclosures and the problem of vacant housing are separate 
issues, recognizing their relationship to each other is “a critical step towards crafting effective 
policy interventions.”  That is certainly the case in Rochester.  Looking at the updated vacant 
property data provided by the city in mid-December 2014, we found that 31% of all Rochester’s 
properties that became vacant since 2007 (including non-residential properties) are residential 
properties that had been filed in foreclosure between January 1, 2009 and December 31, 2013.  
In fact, properties that were recorded as first having become vacant in 2010 and 2011 had an 
even higher correlation to foreclosures.  Approximately 44% of those properties had been filed 
in foreclosure during that period.  And the relationship flows both ways - 25.8% of the residential 
properties filed in foreclosure from 2009 through 2013 were vacant as of mid-December, 2014.

To assist the local court in reviewing the case status of pending cases involving vacant properties, 
we identified all of the cases involving currently vacant properties that had been filed between the 
beginning of 2009 and the end of 2013 (based on whether a Notice of Cancellation had not been 
filed).  We found 605 foreclosure cases pending on properties vacant as of mid-December 2014, 
on 549 unique properties.  There were 46 cases where there was more than one action on the 
same property.  Three banks - HSBC, Wells Fargo, and Bank of America (together with its affiliated 
loan servicer, BAC Home Loans Servicing LP, hereinafter collectively referred to as BOA) - account 
for nearly half (274) of those cases with 92 cases, 91 cases, and another 91 cases respectively.  
Chase Home Finance/JP Morgan Chase adds another 55 cases.

The FRBC analysis also linked both foreclosures and increases in abandoned houses to the ongoing 
housing supply and demand disparities faced by cities.  The cities studied have diminishing 
populations ringed by suburbs and surrounding areas where new housing continues to be built 
even in the absence of corresponding population increases.  This creates pockets of declining 
home values (“. . .  a trend almost always exacerbated in the inner city”)54 in areas where the 
overall data would obscure these disparities and indicate that housing prices have remained 
relatively stable.

But as is the case in Monroe County, the FRBC analysis noted, at 9-10, that weak housing markets 
in specific areas are not the only cause of decreased property values:

“. . .  [T]he price difference is also driven by unoccupied housing that has fallen 
into severe disrepair and eventually has been abandoned, often becoming an 
eyesore that further lowers surrounding property values.55  The differences 
between housing markets in the central city and some inner-ring suburbs and those 
in outer-ring suburbs can be seen in much of the housing market research rates 
higher in older industrial central cities than in their suburbs.”56 (Emphasis added)
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As was the case in Monroe County, the increase in foreclosures in Cuyahoga County preceded the 
national housing crisis.  Initially, the FRBC noted at 11-12, this increase stemmed from foreclosures 
related to subprime lending, but then evolved into an ongoing crisis related to mortgage defaults 
on prime loans due to persistent economic stresses.  As we have also seen in Monroe County 
(as discussed in Chapter 1), the ongoing rate of delinquencies in these Ohio areas is now higher 
than it was prior to the housing crisis.  The FRBC concluded that in these areas of Ohio “elevated 
foreclosure rates will continue for the foreseeable future.”  That observation would appear to be 
true as it will be for cities in New York State with similar economics and housing markets.

The research carried out by the FRBC shows that central city areas (and some inner ring suburban 
areas) that are already suffering from weak housing markets and deteriorated housing will 
continue to experience additional distress from foreclosures, even when there is an improvement 
of the housing market in the overall region.  In these vulnerable areas, where the problem is not 
yet over, responsive strategies to address abandoned foreclosures are still needed to mitigate 
further damage.  

The extensive Loyola research project undertaken in Indiana similarly focused on the exacerbation 
of abandoned housing created by charge offs and other abandoned foreclosures.  A close look at 
Monroe County court foreclosure records show that these walk-aways are a major problem when 
trying to determine ownership status of properties and mortgages.  This only adds to the problem 
of vacancies and abandoned housing.  For one group of these properties, the Loyola group chose 
to adopt the term “zombie title” to refer to a sub-category of properties that have already been 
through the foreclosure process, but then the mortgage holder refuses to take title or even tries to 
undo the foreclosure.57  

What measures can be taken to make sure that houses vacated by 
homeowners do not sit without any further action? 
One aspect critical to mitigating the damage created by the failure of the holder of the 
mortgage to take action is the simple concept that a municipality must be in a position to be 
fully informed of what the status of an individual property is.  If the owner has abandoned the 
property, then cities must be able to identify who holds the mortgage interest and be able to 
communicate with them effectively, and be advised of what the mortgage holder’s timeline is for 
doing something with the property.  The city needs the ability to know who to talk to and to find 
out what the mortgage holder’s intentions are for the property. When necessary, cities need ways 
to force the mortgage interest holder to either take action to deal with the property or get out 
of the way.  

Many mortgage holders are subject to one form or another of federal supervision and bank 
examination requirements.  In a 2010 report, “Mortgage Foreclosures: Additional Mortgage 
Servicer Actions Could Reduce the Frequency of and Impact of Abandoned Foreclosures,”58  
the Government Accountability Office for the united States (GAO) addressed the uncertainty 
and turmoil created by abandoned foreclosures by providing recommendations to the federal 
supervising entities overseeing those mortgage holders, including the Federal Reserve Board 
of Governors and the Office of Thrift Supervision (OTS).59  The GAO recommendations included 
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requiring supervised lenders and servicers to:

1) Conduct updated property valuations of the true equity value of the properties 
securing the loan or mortgage, and in the event it decides not to pursue 
foreclosure, to 

2) Notify the homeowner of that decision and the right of the homeowner to remain 
there (along with the responsibility to maintain the property and pay taxes), and 

3) Advise the locality of the abandonment of their interest as a charge off.    

The GAO noted that accurate data is hard to obtain in order to identify these abandoned 
foreclosures, officially categorized as “charge offs in lieu of foreclosure” (and, as noted above, 
more commonly referred to as walk-aways).60  The GAO noted that while at the national level 
these charge offs appear to represent only a very small percentage of all foreclosures and vacant 
housing, they are most likely concentrated in distressed urban areas with higher unemployment 
and declining property values, especially areas that had seen large shares of subprime and 
adjustable rate loans.61  

As described in Chapter 1 of this report, there are many new cases in the delinquency pipeline, 
as well as large numbers of cases in the process of being re-filed.  In either case, the GAO’s 2010 
valuation recommendation remains timely and critical: make sure that the determination whether 
to proceed with foreclosure or to instead charge off a mortgage is based on an accurate and 
current equity valuation.  We would add to the GAO’s recommendation our particular observation 
that in order for that valuation to be an accurate indicator of the likely return to the investor, 
the valuation protocol must require that the impact of surrounding foreclosures and vacancies 
be taken into account.  One way to assure that foreclosure concentrations are appropriately 
considered is to specify that such concentrations must be identified as part of the “neighborhood 
conditions” that must be taken into account in the appraisal.  

In response to the GAO’s 2010 evaluations, criticisms and recommendations, the Federal Reserve 
Board and the Office of the Comptroller of the Currency (OCC) developed and implemented 
policies requiring lenders and servicers under their supervision to notify municipalities when they 
abandon efforts to collect a mortgage or relinquish a mortgage lien.  Those policies appear to 
include any decision to not pursue a delinquent mortgage, not just filed foreclosure actions.   

In 2012, the Board of Governors of the Federal Reserve System issued “Guidance on a Lender’s 
Decision to Discontinue Foreclosure Proceedings,” SR 12-11; CA 12-10 (July 12, 2012) which 
applies to state member banks, bank holding companies, and savings and loan holding companies 
with residential mortgage servicing operations.  That guidance is significant in that it specifically 
provides direction on essential appraisal protocols to assure updated equity determinations, as 
well as guidance to bank examiners on how to monitor compliance with these requirements.  
Similarly, in 2011, the OCC issued guidance in the form of a bulletin to its supervised entities, OCC-
2011-49, since superseded by OCC-2013-20 that was issued in September of 2013, including an 
updated Comptroller’s Handbook that includes the same provisions.

The huge backlog of stalled cases in the City of Rochester underscores the importance locally 
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of the GAO’s recommendation that servicers need to provide notices of charge off to both 
municipalities and homeowners.  Certainly that is true as well for other cities in New York State 
with distressed neighborhoods and similar housing dynamics.  

Of particular importance is the  GAO’s finding that even though most charge offs occur prior to the 
filing of a court action, it’s when a foreclosure is abandoned after filing that the property is more 
likely to become vacant.  As discussed in Chapter 3, we found that to be the case in Rochester.  
While federal law and policy do not specifically require servicers to provide that notice, bank 
examination procedures do require them to comply with state laws, and expressly so with respect 
to what are classified as “other real estate owned” properties (that is, property acquired as 
security from a loan, namely properties owned by a bank other than the property the bank offices 
sit on, or property being used by a bank for direct development ventures).  Incorporating the 
elements of the GAO recommendations into state law may be the best way to reach unregulated 
lenders and fill gaps in regulatory authority to require specific actions.  

But the GAO recommendations do not reach those properties simply lost in the high volume 
of delinquencies, whether due to faulty records or lack of direction to servicers to liquidate 
the mortgage interest, or lack of any incentive for the servicer to do so.  Some non-covered 
entities may be reached under state law, but when they can’t it will be critical for the state to 
ameliorate the problems created by vacant and abandoned housing by assuring that cities have 
effective tools to require mortgage holders to provide adequate property maintenance.  Even 
assuming that cities get prompt notification of mortgage interests that are being abandoned, in 
order to be able to respond strategically they will need additional tools, training and additional 
financial resources particularly.  That may require amendments to the Real Property Actions and 
Proceedings Law (RPAPL) foreclosure procedures (Article 13) and the mechanisms for cities to take 
title to abandoned buildings (Article 19) as discussed below.  But it won’t help give cities the tools 
to take over abandoned foreclosures and zombie homes if they can’t afford to do so.

Obstacles for Cities Dealing with Abandoned Foreclosures
Currently, when cities become aware of stalled foreclosure actions, their practical options are 
limited.  There may be options for courts to use their case management prerogatives and the 
full range of their equitable powers to push along cases involving vacant housing more quickly, 
especially if the court is willing to take into account the equities created by the broader interests 
of the community.  Courts, for example, could sanction lenders who fail to move their cases 
diligently, or condition any delays requested (adjournments) upon assurances that a property will 
be maintained during the pendency of the action.  Case management, however, is a defensive 
strategy and cannot by itself address the issue.  Cities need better tools, both for filing affirmative 
litigation, and for asserting the city’s interest in pending mortgage foreclosure cases.  

We start, however, with a narrower issue, the resolution of which may help better position cities 
to attack the broader issues.  That issue is the failure of servicers to sufficiently comply with their 
already existing obligations to communicate and cooperate with cities regarding abandoned 
foreclosures.
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The portrait painted by the GAO of the types of neighborhoods bearing the burden of abandoned 
foreclosures describes Rochester’s most impacted neighborhoods, as identified in our five-year 
foreclosure data analysis.  Our concern over the local abandoned foreclosure issue is heightened 
by our review of a significant sample of individual litigation histories.62  Our sample consisted of 
the vacant properties in foreclosure initiated by BOA.  This sample accounted for approximately 
one third (73 of 216) of the BOA pending foreclosure cases in the City of Rochester in our 2009-
2013 database.  As of December 2014, around 100 of the BOA cases from that sample for which 
there had been no notice of cancellation were identified as vacant.  

Our review of the court filings for each of these cases confirms that case after case initiated since 
2009 had come to a standstill with no resolution.  Many of these cases may not be situations 
where BOA had made a conscious determination to charge off a mortgage.  BOA may have simply 
stopped proceedings while they, or the mortgage investors it represents, attempted to straighten 
out their documentation or address potential errors in prior court filings.  Contrary to what we 
found, BOA has stated publicly that its current policy “dictates completion of foreclosures and no 
charge offs of loans on vacant properties.”63 

BOA, and other servicers with similar portfolios, must be compelled by advocacy or obligation of 
law to promptly address their delinquent mortgages that have been stalled for years.  To make 
meaningful their stated policy to complete foreclosures, they need to take steps to first respond 
to issues of decreasing value and declining equity of vacant properties.  Banks like BOA, and other 
mortgage servicers, need to: 

•	 Have sufficient mechanisms in place to regularly re-assess the values of properties.
•	 Properly factor in whether each property is in an area of concentrated foreclosures when 

re-assessing a property’s equity value (net value after foreclosure).
•	 Have an acquisition/disposition plan in place for every low value properties when principal 

reductions are not available (e.g., due to mortgage holder restrictions) or will not work.  

Instead, it appears that lenders and servicers are responding to other market pressures that are 
resulting in bulk transfers of delinquent mortgages and mortgage servicing rights in portfolios 
that include these low value properties.  (For further discussion, see Chapter 5 of this report)  
Burying these properties in national or statewide pools may reduce the losses for the current 
mortgage holder (or simply free up capital), but doing so creates new problems for cities and 
neighborhoods.  ultimately, cities and other localities have to deal with these “white-elephants” 
- properties where the cost to do essential rehabilitation is more than the final value of the 
property and often must be demolished. 

There are currently no mechanisms to estimate the ultimate disposition costs or to establish 
accountability for the low value or no-value properties included in bulk portfolio transfers.  

Neither the transferring party nor the bulk purchaser is required to assume any responsibility 
for the ultimate disposition of these properties.  There may be an assumption that the free 
market will work this out, but that won’t happen if there is no responsibility to do so and no 
cost allocation that takes that expense into account at the time of the transfer.  One mechanism 
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would be to make transfers of these portfolios, either under the terms of the contract for the 
disposition or when possible by operation of law, to be subject to a form of “joint and several” 
responsibility by which both the seller and purchaser remain liable for the disposition costs unless 
a provision in the transfer agreement establishes the assumption by the acquiring entity to do 
so alone.  We have been advised by one large portfolio purchaser of its intent to simply convey 
no value and low value properties to a land bank or municipality.  The naïve or disingenuous 
assertion that title to low value properties can simply be given away to cities or community 
development organizations ignores that these properties most likely have negative value, when 
factoring in the full cost of acquisition, rehabilitations, maintenance and disposition.  Additional 
staffing, administrative, and capitalization resources would be needed for cities or community 
development organizations to take on these properties. 

The expectation that these properties can simply be passed on to municipalities that already 
have exhausted their demolition budgets and face structural financing deficits (due in part to the 
impact of foreclosures on their tax base) is wholly unrealistic.  While community land banks and 
community development financial institutions may provide an attractive structural mechanism 
to take title, the scale of the resources necessary to sustain such efforts over the long term 
may be untenable.  While New York State can presently approve up to twenty land banks, only 
ten have either received funding or are slated to receive funding from the NYS Office of the 
Attorney General.64  Increasing their numbers and capacity will require providing them with more 
administrative resources for management and disposition and much greater access to financing 
for acquisition and rehabilitation.

Making Better Use or New York’s “Special Proceeding to Take Title to 
Abandoned Buildings”
One approach for “forcing” a responsible entity (a lender or servicer) to take a serious look at the 
value of their properties is for cities to make greater systematic use of their authority under Article 
19-A of the RPAPL.65  Currently, municipalities can use Article 19-A to obtain title to properties 
that meet a specific standard of abandonment, so long as they first give the mortgage holder the 
opportunity to commence a foreclosure.  unfortunately, the current limitations and procedures 
of Article 19-A restrict its value for addressing the range of housing issues created by the current 
foreclosure crisis.  In fact, municipalities report that they rarely attempt to use Article 19-A, given 
the mechanics of the requirements to establish service of process and the general unfamiliarity of 
courts with the proceeding.66   

Cities are strategically beginning to look at identifying properties associated with a particular 
lender/servicer and attempting to enter into negotiations with that lender/servicer, with the goal 
of transferring the properties to responsible ownership or, at minimum, leveraging commitments 
for improved property maintenance.  One obstacle, however, is that a bank acting as a servicer for 
investors or investment pools may lack the authority to act on its own in substantive negotiations 
for the parties it represents.  

The court has the authority to compel servicers to act when they are the named plaintiffs in 
foreclosure action.  Cities, however, are not generally parties to those actions and currently do not 
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have the ability to intervene in pending foreclosures “as of right.”  It’s up to the court whether or 
not to allow a city to appear.  We recommend that cities be given this right, as was offered in 2014 
legislation.67  We note, too, that a city may be able to appear as a non-party “person aggrieved” 
in a foreclosure action in order to request that a Notice of Pendency be cancelled if the action has 
not been prosecuted in good faith - a step that could compel the plaintiff to act.68   

Sometimes, the lack of flexibility of the servicers representing the mortgage holders is attributable 
to the policies of the Department of Housing and urban Development (HuD) or Government 
Sponsored Enterprises (GSEs) Fannie Mae and Freddie Mac, or other agencies that hold mortgages 
or restrict actions that can be taken without prior approval.  For mortgages insured by HuD via 
the Federal Housing Administration (FHA), many bank actions will be driven by their obligations to 
comply with all HuD requirements with respect to the disposition of these properties in order to 
receive insurance payments or other allowable disbursements.   A bank’s obligations to foreclosed 
residential properties may also differ depending on the bank’s role in the foreclosure as an owner, 
a servicer, or as a securitization trustee.  

The obligations may also be contractual.  For loans and mortgages not held by the bank itself, 
their inability to be more responsive may stem from their lack of authority to do so and from 
breakdowns in communication between banks acting as servicers and the private investment 
entities that actually hold many of the notes and mortgages securitized into “private label” 
mortgage backed securities.   Significantly, the GAO found in its 2010 report that “about 
66 percent of the total abandoned foreclosures were associated with non-GSE third party 
investors,” and most of those were believed to be so-called “private label” investors of holders 
of mortgage backed securities.   

As a practical matter, given the way these mortgage interests have been pooled and transferred, 
there may simply be no realistic mechanism for these investors to know of, or care about, the 
individual mortgages buried in their portfolios.  And, since the loss mitigation prospects for such 
properties are so low to begin with, even if they could deal with them there may be little incentive 
for them to do so. 

Other than Article 19-A, cities are generally limited to their traditional property code enforcement 
mechanisms.  Attempting to compel property owners to repair and maintain individual properties 
is a tool of limited value strategically, given the thousands of properties of concern and the 
difficulties of tying the maintenance obligation to a responsible owner, particularly when the 
property becomes vacant and may be owned by an investment entity that is difficult to identify 
or contact.  While cities can, and often do, assess substantial daily fines for properties with major 
code violations, the assessment of the fine does not repair the violation.  In extreme cases when 
a municipality exercises its authority to enter and repair a property, the cost of doing so will be 
added to the tax bill along with accumulated fines.  If we’re seeking a workable disposition of 
properties with limited value, the added charges may simply impede subsequent transfers of the 
property.  

Based on our discussions with City of Rochester personnel, non-compliance by lenders and 
servicers with any existing requirements to notify the municipality that a mortgage is being 
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abandoned is nearly universal, and our review of case docket histories indicates that hundreds 
of mortgages are abandoned each year or left in limbo. 

Since mortgage servicers or the mortgage investors they represent have little incentive to address 
these properties, cities themselves have tried various approaches to kick-start the process.  Some 
cities have approached the problem with litigation, using nuisance and fair housing theories.69  
Much attention has been given to the prospect of cities using their powers of eminent domain to 
acquire mortgages and put the secured properties on more sound footing.70  It appears that some 
form of aggressive proactive approach is essential to spur a responsive action.71  Accordingly, 
some initiative by municipalities will be critical to addressing the challenges created by low value 
properties in distressed upstate cities in New York.  Amendments to Article 13 and Article 19-A of 
the RPAPL are needed to improve a city’s ability to address abandoned foreclosures, as illustrated 
by the following case history.  

In one Rochester vacant property case, BOA filed a foreclosure in 2010, discontinued it that 
same year, and then refiled it in 2011.  BOA then took no further action for two full years.  in 
May 2013, the City of Rochester commenced an Article 19-A proceeding to take title.  The city 
might have been able to avoid the expense of filing the Article 19-A proceeding if it had been 
able to obtain confirmation from the bank back in 2010 or 2011 that it would in fact not be going 
ahead with its foreclosure.  After filing the Article 19-A proceeding, BOA finally filed a motion 
to have a judge assigned to the case, a required preliminary action that should have been taken 
early in 2011.  In this case, however, it appears that BOA made the motion just so that it could 
present another motion to discontinue the foreclosure action entirely.  Was their discontinuance 
because they intended to resolve the building vacancy and the delinquent mortgage?  No.  
Instead they assigned the mortgage to another bank in October 2013, and that bank has taken 
no further action.  The city was not a party to the foreclosure action, but if it had been permitted 
to intervene in that action, it may have been in a position to ask the court to condition the 
discontinuance on assurances regarding the disposition of the mortgage, or at least to post a 
bond to assure ongoing maintenance of the property.

This particular property has an assessed value of $70,000, but typically vacant properties and 
abandoned foreclosures arise because the current value of the property is less than the likely cash 
recovery after factoring in the costs of prosecution of the case, and the funds likely to be received 
on disposition of the property.  A value of around $25,000 provides a rule of thumb, but each 
servicer appears to apply its own criteria.72  unfortunately, it appears this determination is often 
not made until after a court proceeding has been filed.  

While in theory it might seem that the bank or servicer’s abandonment of a foreclosure would be 
good news for the homeowner by simply leaving the owner in place, in practice the homeowner 
is likely to have vacated by then.  By the time a bank walks away from collecting on a mortgage 
or pursuing a court foreclosure after it has already advised the owner that it will be foreclosing, 
many owners simply leave rather than face the disruption of being forcibly evicted later.  These 
properties are essentially ticking time bombs, especially in the neighborhoods most impacted 
by foreclosures.  With the owner gone and the case stalled in foreclosure, the house is a liability 
to the neighborhood and an expense to the city.  When there is no certainty regarding the status 
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of a property, the appropriate next steps toward title acquisition and transfer, rehabilitation or 
possible demolition can’t be taken.  Many homeowners have been surprised to find out years 
later that a house they thought they lost in foreclosure was still in their name.

Cities like Rochester frequently describe frustration with not only being unable to get lenders 
to take action on particular properties of concern, but even finding someone who can clarify 
who they need to talk to.  In all likelihood, the lender/servicer is operating through multiple levels 
of administration and internal protocols, separating it from several more layers of process and 
communication associated with the entity or entities holding the actual investment interest in the 
mortgage.  The City of Rochester advises that, typical of its problems in getting responses from 
servicers, Bank of America has either opposed or failed to respond to efforts to have the bank 
abandon its mortgages on vacant properties.  In a letter sent in May 2014 to BOA recapping its 
efforts, the City described the urgency of the situation and the difficulties created by BOA’s failure 
to address these mortgages.  The City’s letter recited that:

•	 Between 2008 through 2013, BOA filed notices of pendency on 135 vacant 
structures in the city,73

•	 BOA had completed the foreclosure process on only 16 of those properties, 
•	 By April 4, 2014, the City had to demolish 15 of the vacant properties,
•	 An additional 10 properties were scheduled to be demolished in 2014, and 
•	 By the end of 2014, the City will have incurred over $700,000 in demolition costs 

for these properties. 

Rochester, of course, is not alone.  Community organizations in Buffalo and elsewhere have 
reported frustrations in getting banks to respond to their concerns about vacant properties, 
including REO properties that are not being maintained.  Strengthening requirements for the 
maintenance of REO properties, however, would do little to address the problems faced by the 
City of Rochester.  Our review of property records shows REO properties are not an issue in 
Rochester.  BOA did not hold title to any of these vacant properties as of the December 2014.  It 
appears from deed records that they rarely take title, unless the property will soon be transferred.  
Accordingly, any strategies that are framed to address the disposition of properties on the 
assumption that they are or will become REO properties held by the lenders themselves would be 
of little effect.74  Since banks rarely proceed to taking title on vacant properties in New York State, 
REO numbers are a misleading indicator of the scope of the foreclosure crisis or likely property 
dispositions. 

In Monroe County, for example, as described on page 50, banks seldom take title to properties 
through any type of disposition.  In looking for deeds taken by the five banks with the highest 
numbers of foreclosures since January 2010 through September 2014, we found that they had 
only rarely actually taken title (Wells Fargo - 135, Bank of America - 35, Citibank - 85, HSBC - 61, 
J.P. Morgan Chase - 15).  While there is some indication that HSBC and Wells Fargo may be taking 
title to more properties in recent years (see charts on page 50), the numbers remain very low. 

But if banks choose to not take title, policymakers and others may ask, why should they then 
be held accountable for the vacant property?  Should a lender become liable simply because 

Cities like 
Rochester 
frequently 
describe 
frustration 
with not only 
being unable 
to get lenders 
to take action 
on particular 
properties of 
concern, but 
even finding 
someone who 
can clarify 
who they 
need to 
talk to



EYE OF THE STORM                                                                         71

the homeowner-mortgagor has stopped making payments?  Two questions are appropriate to 
consider:    

First, to what extent were the prolonged vacancy problems created by banks 
or servicers themselves?  If they were responsible (either by malfeasance or 
nonfeasance) for creating the situation, then the problem was not created by the 
homeowner alone.  An action point must be established after which the mortgage 
interest holder becomes liable once they have had the opportunity to act, either by 
initiating a foreclosure or relinquishing their interest, and failed to do so.

Second, even assuming no culpability on the part of the mortgage interest holder, 
are they necessary to the ultimate disposition of the matter?  Can the property 
be dealt with if they aren’t brought into the picture to resolve it?  Can the vacant 
property problem be resolved if no action is taken to free the property from the 
bank or other entity’s encumbering interest on title?  

Given the huge problem faced by cities as a result of these lingering encumbrances, any effective 
policy or legislative response to the zombie homes and abandoned foreclosure problems must 
include cities as essential parties, or at least give them the option to appear.  Correspondingly, the 
mortgage holder of record must be given the chance to proceed or relinquish its interests.  

That “last chance” concept is at the core of the current Article 19-A proceeding, but municipalities 
find specific requirements of the current Article 19-A proceeding difficult to navigate.  
Additionally, it has become exceedingly complex to identify the parties who actually hold the 
mortgage interests.  Amendments to RPAPL Article 19-A that would confirm that service on 
the holder of the last recorded mortgage is sufficient to extinguish any unrecorded subsequent 
transfers of interests may be necessary to remove the obstacles cities currently face in making 
better use of the Article 19-A proceeding.

The days of George Bailey’s local Savings and Loan Bank making a loan and then holding onto 
that debt are long gone.  The ownership of the debt on these troubled loans is lost in pools of 
countless mortgages, many on similarly over-assessed properties, created in a world of securitized 
mortgages where loan originators made their money not from the interest return on the debt 
itself, but from brokering, packaging and passing on the debt to unidentifiable and unseen 
investors eager for high returns.  Investors, including investment pools, seemed unconcerned 
(either institutionally or individually) about whether any individual loan was initially a sound 
investment or can now be preserved.  For 150 years, before the era of packaging and the slicing 
and dicing of mortgage debt, the home purchase mortgage system in America worked very well.  

If the vacant property crisis and abandoned foreclosures problems are due to the failure 
of distant and unseen investors or their intermediaries to either diligently pursue their 
enforcement options or to abandon their security interest, then they must be required to do so.  

unfortunately, there is a new class of intermediaries that has entered the market, known as 
specialist servicers.  They act as primary servicers when they hold the mortgage servicing rights 
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themselves and as sub-servicers when another entity holds the actual servicing rights.75  these 
specialist servicers may not currently be subject to bank regulation or other supervision.  As we 
will see in Chapter 5 of this report, increases in these specialist servicers and other bulk transfers 
of mortgage interests threaten to make vacancy and abandonment problems even worse going 
forward.  
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Part II: dETAILEd ANALYSIS ANd FINdINGS
Chapter 5: BULK TRANSERS OF MORTGAGE INTERESTS
BuLK TRANSFERS OF MORTGAGE INTERESTS BY BANKS AND GOVERNMENT 
AGENCIES THREATEN TO LEAVE THE LOWEST VALuE PROPERTIES 
uNADDRESSED, CREATING ADDITIONAL PRESSuRES ON ALREADY BuRDENED 
NEIGHBORHOODS. 

Emerging Issues: Increasing Numbers of Assignments of Delinquent 
Mortgages and Transfers of Mortgage Servicing Rights 
Mortgage assignments have been commonplace for decades.  They are an essential part of 
the modern framework for providing money to individuals to buy homes, and make it possible 
for lenders to take an earlier profit from a loan rather than carrying it for the full term of the 
mortgage.  This allows them to raise more capital and make more loans.  But what was once a 
process for recapitalization has become a complex web of transfers of financial interests.  As 
the financing industry has found newer and faster ways to conduct computerized transfers of 
mortgages, the fact that any given mortgage is likely to be assigned at some point in its lifetime 
has become almost a given.  In fact, multiple successive assignments of mortgages have become 
so much a part of the system that the traditional method of filing an assignment in the county 
clerk’s office has typically been replaced by a system of electronic transfers between the parties 
to the assignment.  With this electronic transfer system, there is no need to actually record the 
final assignment until a home has been paid off, is ready to be sold (so the mortgage can be 
discharged), or in order to properly begin a foreclosure proceeding.76 

The fact that so many mortgage assignments are unrecorded makes it impossible to determine at 
any point in time what entity actually holds the ownership interest in a mortgage, at least from 
publicly available records.  That question becomes even more uncertain, given that the servicing 
of mortgages has routinely become separated from the underlying ownership of the mortgage.  
With transfers of Mortgage Servicing Rights (MSRs), the mortgage holder remains the same 
but the bank or other entity servicing the mortgage changes.  The fees available for servicing 
mortgages have made the servicing component itself a lucrative enterprise.  

Complicating matters even further are the huge number of mergers and other forms of 
acquisitions in the financial market, which result in new ownership interests in mortgages, none 
of which require an assignment.  In other cases, the ownership interest in the mortgage has been 
sliced and diced into pieces, bundled with portions of other mortgages, and pooled together and 
sold as securities.  In a nutshell, the entity to which the homeowner makes the mortgage payment 
is most likely not the one that owns the mortgage, and the entity that eventually gets the 
payment - or what’s left of it after servicing fees - probably didn’t lend the money to purchase the 
home in the first place.  The real estate finance industry has produced a complex web of varying, 
and sometimes competing, legal interests.
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Why Transfers of Mortgage Interests Matter
The legal obligations between the mortgagor and ultimate holder of the mortgage are determined 
by the mortgage agreement itself.  When a homeowner is in default, preserving the mortgage 
(and the home) is most often not a question of the legal rights held by the homeowner, but 
instead a question of negotiations over modifications that can be made to accommodate changed 
circumstances in the homeowner’s finances or changes in the value of the home.  When it comes 
to who has the authority to approve a proposed loan modification, or to consent to a proposed 
principal reduction, the web of competing ownership and servicing interests often makes 
progress all but impossible.  Questions about limitations on authority obstruct the ability to reach 
settlements that would best serve not only the homeowner, but the interests of the mortgage 
holder as well.   

This complex network of interest hinders cities as well.  Municipalities are at a particular 
disadvantage when they can’t identify, and therefore cannot communicate with, the mortgage 
holder.  This is a critical problem when a property is stalled in foreclosure, becoming a zombie 
home or an abandoned foreclosure, and the city would like the mortgage holder to either proceed 
with the foreclosure or relinquish its interest.  Whatever legal options exist for municipalities 
aren’t likely to arise from the mortgage itself,77 but are more likely to come from a statutory or 
regulatory obligation.  In the absence of sufficient safeguards to assure that mortgage holders 
act more promptly and responsively, the invisible hand of the free market is likely to continue 
dealing blows to both homeowners and cities.

At the national level, since 2012 banks acting as loan servicers have transferred servicing rights on 
mortgages with cumulative unpaid principal balances amounting to trillions of dollars.78  Between 
April and September 2014 alone, more than $18 Billion in MSRs were offered for purchase.79  
Many of the purchasing non-bank entities are specialist servicers such as Ocwen Financial Corp., 
Nationstar and Green Tree.  

Opinions vary on why there were such massive transfers of the mortgage holder or servicing 
interests.  Some have speculated that the purpose is for banks to get out of the obligations they 
took on as part of national settlements related to claims of abuse in the sale and servicing of 
mortgages.80  Others have surmised that banks are using these transfers to reduce their capital 
assets associated with troubled loans in order to pass new and more stringent bank liquidity 
tests.81  Some of those incentives appear to no longer be as strong.  Increased levels of home 
refinancing (which means the purchaser loses servicing rights), as well as pressure to extend 
regulatory requirements currently only applicable to banks to non-bank servicers, have recently 
diminished interest.82  Sales of MSRs were down to $90 billion in 2014 compared to $750 billion in 
2013.
 
Government Sponsored Enterprises (GSEs) Fannie Mae and Freddie Mac have long been involved 
in transferring MSRs, but are now beginning to conduct bulk sales of delinquent mortgage notes 
in their entirety.  In November 2014, a single portfolio of servicing rights on mortgages backed by 
Fannie Mae and Freddie Mac with a total unpaid principal balance of $1.2 Billion was put up for 
sale, followed by another sale on mortgages of $4.8 Billion.83  Analysts had long predicted that 
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bulk sales to investors at discounted rates would occur, considering that Fannie Mae and Freddie 
Mac hold close to 700,000 seriously delinquent loans between them.84  In August 2014, Freddie 
Mac held its first such note sale.

MSRs are more attractive when the related mortgages include GSE-associated loans (Fannie Mae, 
Freddie Mac or Ginnie Mae).  A January 2013 MSR sale from Bank of America (BOA) to Nationstar 
was the largest ever made.  Nearly half (47%) of the associated mortgages were owned, insured 
or guaranteed by the GSEs.85

This increase in MSR sales to non-bank servicers was noted by the New York State Department of 
Financial Services (DFS), along with concerns about their servicing practices.  In March 2014, DFS 
advised Nationstar that it had received “hundreds of complaints from New York consumers about 
problems related to mortgage modifications, improper fees, lost paperwork, and numerous other 
issues,” and requested detailed information about Nationstar’s servicing performance.86  

Assignments of mortgages in Monroe County have recently increased dramatically, and every 
indication is that this relates to MSRs.  Two of the key companies in this field are Nationstar and 
Green Tree.87  Each has acquired substantial numbers of MSR’s from BOA and others.  

Monroe County records show that, from January 1, 2012 through October 1, 2014, Nationstar 
took 1,151 mortgage assignments and Green Tree took 740.  BOA assigned 875 mortgages to 
Nationstar and 283 to Green Tree.  The huge number of assignments to Nationstar is likely related 
to a then record-setting bulk MSR in January 2013.

These mortgage assignments were much greater in 2013 than in 2012 (see Fig. 1]).  They also 
appear to have quickly gone into foreclosure, with the numbers of Notices of Pendency being filed 
by these two servicers increasing steadily throughout 2014 (see Fig. 2).

     Fig. 1:  INCREASING ASSIGNMENTS IN 2013        Fig. 2:  INCREASING FORECLOSURES IN 2013-14
    

Although the boom in the sale of MSRs slowed to a near halt at the end of 2014, many of the 
mortgages associated with previous sales are now in the hands of these non-bank servicers that 
are subject to lesser supervision.  It remains to be seen how the transfer of these mortgages 
to these specialist servicers will affect the outcome and speed of disposition of foreclosures 
in Monroe County, and what impact that may have on the number of cases going into 
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foreclosure and the speed with which mortgages already in foreclosure will be prosecuted.  
We saw in our review of county records that many of the foreclosures shown above were filed 
nearly simultaneously with the mortgage assignment.  We therefore know that no mortgage 
modification discussions took place between the assignments and the commencement of the new 
foreclosure actions.  Interestingly, it also appears that a larger share of these foreclosures may be 
connected to suburban rather than city properties. 

THE PROBLEM WITH BULK ASSIGNMENTS ANd TRANSFERS
These transfers are important, not just because of their scale, but because they pose a significant 
alteration in the delinquency and foreclosure picture, specifically as they pertain to two issues 
which we have been concerned with throughout this report:

First, bulk assignments and transfers may impede efforts of homeowner to 
preserve their homes.  

The fact that these non-banking servicers are not subject to banking regulations 
and the requirements of national litigation settlements means that their practices 
regarding loan modifications may be significantly different than those of the 
transferring bank and may deny the homeowner important protections.  It 
remains to be seen whether these transfers will work out favorably to delinquent 
borrowers.  While these servicers are held out to be specialists in preserving 
delinquent mortgages, they also have incentive to simply clean out the bad loans 
by obtaining foreclosure judgments and selling off the properties.  Early indicators 
suggest that assignments to Nationstar, for one, have not produced better 
outcomes for homeowners seeking mortgage modifications.88

 

Second, bulk assignments and transfers may impede the ability of cities to control 
vacancies related to delinquent mortgages.  

Assignments of mortgage servicing rights to non-bank servicers that are not subject 
to federal guidelines regarding the abandonment of foreclosures may ultimately 
delay or further complicate the ability of cities to deal with vacant properties.  
These servicers, for example, may have no incentive to pursue properties that 
have little or no net equity.  As private entities, they likely have no obligations 
and have undertaken no commitment to notify municipalities when a mortgage is 
being abandoned.  Similarly, they likely will not inform defaulting mortgagors that 
they will not be pursuing a foreclosure, which results in homeowners needlessly 
abandoning their homes.

For an example of a case in which a pending assignment of a mortgage appears to have prolonged 
a vacancy in foreclosure, see “Anatomy of a Zombie Home,” on pages 84 and 85.  There, 
BOA transferred a mortgage to Green Tree eight months after it had obtained a Judgment of 
Foreclosure.  Whether BOA held up action planning a bulk assignment, or if that was simply a loan 
lost in an ownership pool, we don’t know.  Either way, it may well be a harbinger of increasing 
numbers of properties lost or tied up in these transfers, and it will create additional delays and 
headaches for municipal officials.    
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Increased Transfers of Delinquent Mortgages Held by Government Agencies 
Are Likely
As seen in the lending profile charts in Chapter 2 of this report, a substantial and increasing 
portion of the mortgages in Monroe County are government-related mortgages.  They include 
mortgages held by the Federal Housing Administration (FHA) and by Fannie Mae and Freddie 
Mac.  The FHA provides insurance for residential mortgages.  In the appendices, we attach a table 
showing the number of FHA insured mortgages, by lender, for the Rochester MSA.  The two GSEs 
purchase mortgages from the loans’ originators on the secondary market, rather than insuring the 
mortgages.

The Federal Housing Administration (FHA) is part of the Department of Housing and urban 
Development (HuD).89  HuD is responsible for FHA’s program rules and administration.  The two 
GSEs, however, now fall under the supervision of the Federal Housing Finance Agency (FHFA), an 
independent federal agency.   

As part of federal statutory requirements, FHA is obligated to reduce its portfolio of delinquent 
mortgages in order to cut the potential losses on the reserves in its insurance fund.  That solvency 
is a key concern for the agency, as FHA is the only government entity that is entirely self-funded.  
Put another way, the operating funds that make it possible for FHA to continue insuring mortgages 
come exclusively from mortgage insurance premiums paid by current homeowners.

For a different reason, Fannie Mae and Freddie Mac are under similar pressure to shed their 
portfolios of distressed mortgages.  under federal economic recovery legislation they are now 
required to reduce their troubled asset portfolios to meet specific targets each year.  In addition, 
certain banks are “stress-tested,” creating pressure on them to also reduce their troubled asset 
portfolios, including delinquent mortgages.  All of these factors contribute to the bulk transfer of 
mortgages and mortgage interests.

Fannie Mae and Freddie Mac have only recently initiated bulk disposition programs, with Freddie 
Mac holding its first disposition sale in August 2014.  HuD began single family FHA loan sales in 
2010, and in 2012 began to implement the Distressed Asset Stabilization Program (DASP).  HUd 
had not offered any local pools covering the City of Rochester prior to November 2014.  By May 
2014, HuD reported that 7% of the first 11 single family loan sale pools had been for loans in New 
York State - nearly 6,000 loans.90  Data is not available on how many of those loans may have been 
in the Rochester/Monroe County area, but if it is proportionate to the FHA loan distribution in the 
state, the Rochester MSA would probably include around 250 loans that have been sold.  HuD 
does not report how many loans are in Rochester or how many are vacant.    

The purpose of the DASP program was described by HuD as being part of an effort to reduce 
the “shadow inventory” of homes not yet in, but headed towards foreclosure.91  A key concern 
about the program, however, has been that HuD officials appear to clearly prioritize the success 
of the program to be dependent solely on the stabilization of the single family insurance fund.92  
Regardless of HuD’s primary motivation, the program does move seriously delinquent loans 
into the hands of new purchasers by sales through auction pools, all without the need for the 
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judicial foreclosure process.  This process has the potential to mitigate many of the problems 
created by delays in foreclosure, as well as the collateral damage to surrounding properties 
and neighborhoods caused by such delays.  Additionally, sales through this program also offer 
the potential to save more homes.  Purchasers at DASP sales can be more flexible with loan 
modifications and can offer principal reductions, as they have purchased the loans at a discount 
(as little as 40% of face value).  

HUD’s DASP Program Needs to be Strengthened
The DASP program has been the subject of much criticism and dialogue with HuD officials.  
Many improvements are still needed for DASP to reach its full potential for preserving home 
ownership and stabilizing neighborhoods.  The program needs to do more than just meet the 
goal of helping to stabilize the single family insurance fund, particularly when sale procedures 
threaten to place new burdens on cities and neighborhoods.  One mechanism that has been 
a source of concern has been HuD’s reliance on using national pools of mortgages rather than 
localized pools.  In 2013, however, HuD began to conduct auction sales for the more localized 
Neighborhood Stabilization Outcome (NSO) pools.  

Localized pools are an important improvement in two respects.  First, as described in a September 
2014 report prepared by the Center for American Progress (CAP),93 the use of local pools increases 
the success rate for loan modifications and for preserving homeownership.  Second, and of 
particular importance to our concerns about increases in foreclosure-related vacancies, is the 
prospect that purchasers bidding in more localized pools will be more likely to factor in a more 
accurate assessment of true value and be less likely to ignore the cost associated with lower 
value, vacant properties (the “white elephants”) in the pools.  Presently, however, it appears that 
bidders are not provided sufficient information to evaluate the extent to which these properties 
undermine the value of the pool, or even the occupancy status of the properties associated with 
the loans.  The CAP report notes, for example, that one bidder in the 2012 national pools was 
surprised to find that nearly half the loans it purchased were for properties that were vacant.  
Of course such an outcome not only makes the DASP goal of keeping the borrower in the home 
essentially impossible, it also undermines the economic feasibility for a successful stabilization of 
the properties.  

The CAP report notes at page16:

Allowing mortgage servicers to feed vacant properties into a program with requirements 
focused mainly on keeping homeowners in their homes undermines the core thrust 
of the program and makes it hard for entities interested in modifying delinquent loans 
to trust the quality of the pools they are buying. Yet because vacant properties pose 
a significant threat to communities and neighborhoods, and because their disposition 
could also save FHA money, we recommend FHA explore whether to include vacant 
homes in a separate but related initiative that includes appropriate requirements on how 
those homes are treated.  For example, instead of a six-month prohibition on foreclosure, 
FHA could impose a requirement that such properties be offered for sale to potential 
owner-occupants or investors who live or operate in the immediate neighborhood prior 
to repurposing them as single-family rentals owned by investors outside the community.
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The Center for American Progress report is a must read to understand the potential and current 
limitations of the DASP program.  That report offers a series of important recommendations which 
we support, including:

•	 Preventing mortgage servicing companies from abusing DASP by using it to avoid 
their own loan modification servicing requirements;

•	 using the leverage of the DASP program to require the purchaser to agree to 
using a loss mitigation waterfall, which attempts to keep homeowners in their 
homes through attempted loan modification before looking to other options;

•	 Increasing the proportion of loans disposed of through the local NSO pools;
•	 Encouraging more non-profit participation, perhaps with pools designated 

exclusively for non-profits or with a right of first refusal;
•	 Greater data access and transparency with respect to sale results and 

demographics and ultimate property dispositions.

As noted in the discussion above, the two GSEs supervised by the FHFA (Fannie Mae and Freddie 
Mac) have only recently initiated their bulk disposition programs, with Freddie Mac’s first 
disposition sale in August 2014.  The same concerns that apply to FHA sales should be considered 
in reviewing the criteria set for the Fannie Mae and Freddie Mac sales, including who purchases 
those notes, the likelihood for successful modifications and the overall impact on stabilizing 
neighborhoods.  

It is essential to make sure that these bulk dispositions improve the ability of cities to identify and 
address current and potential vacancies early on.  If these sales are not done with an eye toward 
assuring that this will be addressed, the challenges that cities face will, in fact, be even worse.
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Part II:  dETAILEd ANALYSIS ANd FINdINGS
Chapter 6: DELAYS BY BANKS, NOT NEW YORK’S JUDICIAL 
PROCESS, ARE PROLONGING FORECLOSURES
IN MONROE COuNTY, THE FAILuRE OF BANKS TO MOVE THEIR CASES -- 
NOT THE JuDICIAL PROCESS ITSELF -- APPEARS TO ACCOuNT FOR MOST 
OF THE DELAYS. 
Among the legislative proposals offered in the last legislative session that addressed vacant 
housing in foreclosure (and indirectly, at least, abandoned foreclosures) was a comprehen-
sive proposal from the New York State Attorney General’s office entitled the “Abandoned 
Property Neighborhood Relief Act of 2014” (A.09341-A /S.07350-A), and a bill focusing on 
fast-tracking foreclosure actions for vacant properties introduced by the Assembly and Senate 
(A.07871/S.05719).  Our review of court records showing the litigation histories of properties 
in foreclosure, combined with our closer look at city property records, provides important 
information in reviewing these various proposals. 

The key argument in support of expediting the judicial process for vacant properties in 
foreclosure, apart from the value to lenders by reducing the time it takes them to complete 
their actions, is the benefit of reducing the potential damage to neighborhoods from the 
prolonged foreclosures.
  
No one questions the value of getting homes into more responsible ownership more quickly, 
and ameliorating the impact of foreclosures on the most impacted neighborhoods is an 
especially important concern.  In order to evaluate the appropriate legislative response 
needed, we looked at actual case histories to first determine whether the problem lies in 
the judicial process itself, or whether there are other factors creating the delays.  Secondly, 
we considered whether proposed legislation that allowed lenders to proceed more quickly 
would provide the intended benefit to neighborhoods, by assuring that foreclosures will be 
completed more quickly in the most impacted areas.

Our examination of the timelines for foreclosures in Monroe County shows that the current 
judicial process in not the cause of current delays.  Additionally, simply permitting banks to 
move more expeditiously is unlikely to assure that they will do so.  Accordingly, speeding up 
the foreclosure process on vacant properties94 may not help the most impacted neighbor-
hoods at all, since these are the neighborhoods with lowest assessed property values.  

Lenders do not presently exercise their ability under current procedures to move cases more 
quickly anywhere in the county, and certainly not in these neighborhoods.
Proposals to expedite foreclosures on vacant properties may be unnecessary or may even be 
counter-productive.95 

At any rate, they are unlikely to help neighborhoods with concentrations of foreclosures 
and vacant properties if they don’t come with a an enforceable commitment by lenders or 
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a legal obligation to reach all vacant properties, not just the higher value properties that have 
the greatest loss mitigation potential for the mortgage holder.  As described in Chapter 4 of this 
report, servicers must be subject to an obligation to provide notification for any abandoned 
foreclosures if they choose not to go ahead with a foreclosure because it’s not worthwhile for 
them.

Delays in the timeline of the prosecution of foreclosure cases in Monroe County have not been 
caused by any inherent deficiencies in the New York State judicial foreclosure process.  Court 
records show that delays have occurred when the case is awaiting a next action by the lender (i.e., 
to move for a Request of Judicial Intervention, move for appointment of a Referee, move for a 
Judgment of Foreclosure or schedule a sale).  

In Monroe County, lenders who diligently prosecute their cases can readily move a case from 
filing to judgment in twelve months and, generally, even more quickly.  One factor that may be 
contributing to the prolonged prosecution of cases, especially for cases involving properties in 
impacted neighborhoods, is the disincentive for banks to move a case along when there may be 
few property disposition options if they do proceed to take title.  The demand in the immediate 
housing market may be critically weak due to increasing numbers of vacant properties, or 
because the demand is simply outpaced by the growing supply of houses coming from continuing 
foreclosures.  In that situation, there may be little incentive for a bank to take title or to proceed 
to any other next step in the process that would trigger additional maintenance obligations or 
other ownership responsibilities.96  

In 2009, New York State Real Property Actions and Proceedings Law (RPAPL) 1307 was amended 
to require a bank to meet minimal maintenance obligations after obtaining a Judgment of 
Foreclosure on a property.  That amendment was intended to address the increasing problem 
of lenders getting a final judgment, then not proceeding to a foreclosure sale.  Homeowners 
often vacate the premise at this time, leaving a property vacant and unmaintained.  Reviewing 
individual case histories, we see that many banks are simply ceasing any further action in court 
once they obtain an Order of Reference - the last stage prior to being awarded a final Judgment of 
Foreclosure and Sale.  To avoid any such intentional abuse, RPAPL Article 13 should be amended 
to assure diligent completion of foreclosure actions and prompt transfers of title after foreclosure 
by providing significant sanctions for failing to do so.  New York State’s Supreme Court, as a court 
of equitable jurisdiction, should not be abused by litigants - and particularly not at the expense 
of cities and neighborhoods.  Similar amendments may be desirable to New York’s Civil Practice 
Laws and Rules to facilitate the ability of a city to move to cancel a Notice of Pendency when a 
bank has failed to proceed with a foreclosure on a vacant property.97

Looking at the docket entries on vacant property foreclosures in Monroe County, we found that 
the delays that occurred were almost exclusively attributable to the banks, the loan servicers and 
their attorneys.  Since these cases were almost invariably uncontested, the delays were clearly 
not the result of any opposition presented.  Moreover, we found that Monroe County’s Supreme 
Court makes rulings on motions quite promptly.  Consequently, whether a foreclosure proceeds 
quickly or not depends on the lender or servicer bringing the action to take the next step.  If they 
fail to do so, the court has no action to take.  The delays in these foreclosures had little to do with 
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the judicial process, and more to do with errors by the banks (or their attorneys), necessitating 
that new notices be issued or that a case be discontinued and refiled.  In many instances, it 
appears the bank was simply avoiding taking a judgment or acquiring title. 

Realty Trac has repeatedly offered an erroneous estimate that foreclosures in New York State 
take nearly three years.  That assertion has been repeated by others, apparently without further 
scrutiny.98  When challenged regarding that estimate at a conference on vacant and distressed 
properties in foreclosure sponsored by the Federal Reserve Bank of Cleveland, the Realty Trac 
representative acknowledged that it was a broad figure representing not all cases, but only those 
that went to title transfer.99  The New York State unified Court System estimated in 2013 that, 
overall, foreclosures take something over 800 days.100  That number, however, is also misleading 
since it doesn’t separate out the delays created when the lenders themselves fail to move their 
cases.  Legislation that simply focuses on delays due to court processing, such as crowded court 
calendars or delayed rulings on motions, won’t fix the delays that our case review indicates are 
the real core of the problem - namely cases in which lenders and servicers are not moving their 
cases expeditiously.  

The relevant question should be: How long does it take to prosecute a case from start to finish, 
when the bank has all of its paperwork in order and is prepared to diligently proceed?  

Foreclosures that are moved along by the plaintiff simply do not take over 1,300 days, or even 
over 800 days.  Our review of foreclosure records in Monroe County shows that when cases are 
diligently prosecuted, they go from start to finish in less than a year.   

Nearly half the foreclosures pending on 549 residential properties in Rochester that were vacant 
as of December 2014 come from only three banks - HSBC, Wells Fargo, and BOA (including 
those of BOA’s affiliate servicer, BAC Home Loans Servicing LP).  Together they account for 274 
cases.  Chase Home Finance and JP Morgan Chase add another 55 cases.  An overview of the 
dockets on these cases indicated no pattern unique to a particular lender, so to get a better 
sense of where delays occur we reviewed the case histories of the vacant property foreclosures 
brought by BOA.  We looked at the docket entries for a representative sample of the foreclosures 
filed from the beginning of 2009 to the end of 2013, and included 110 cases on properties that 
Rochester database showed as vacant in September 2013.  The cases were unopposed and the 
court regularly ruled promptly on pending motions.  The cases appear to have been stalled nearly 
exclusively due to bank delays and instances where the bank simply stopped short of obtaining a 
judgment or going to a foreclosure sale.     

updating the BOA list of vacancies pending in foreclosure with more recent vacancy data 
from mid-December 2014, we found there were 74 BOA foreclosure cases pending on vacant 
properties.  Seventeen of the originally identified BOA cases had been discontinued in 2014, and 
the properties were still vacant and abandoned, and still in the hands of the mortgagors who 
had been named in the foreclosure.  It would be nice to think there was a happy ending with 
a successful loan modification on these properties, but that is not the case.  Eleven of these 
cases have already been filed in new foreclosure actions, and a twelfth case was filed in a City of 
Rochester demolition proceeding.  In another case, the original mortgagor has passed away and 
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the new foreclosure is against an estate.  Four of the remaining five cases were not cancelled until 
late in 2014, and no further action had yet been taken on them by the end of 2014.

What do BOA’s re-filed cases tell us about where delays occur?  Consider that BOA filed one of 
these cases in 2009, and let the case linger for nearly five years.  They finally discontinued that 
action at the end of February 2014, waited four months, and then filed a new action on June 2, 
2014.  By December 8, 2014, they had obtained a Judgment of Foreclosure - only six months after 
filing.  Several more of these properties are similarly already poised to obtain the Judgments of 
Foreclosure in the new actions.

Why were these cases stalled?  We can’t tell from the publicly available paper trail, but perhaps 
it was due to problems in their paperwork or errors in the original court filings.  The delays 
might also be because these cases (like the one in our Anatomy of a Zombie Home example on 
pages 84 and 85) were mortgages slated for assignment or subject to requirements of the entity 
actually holding the mortgage.  Typically these interests are not recorded publicly.  Although what 
created the delays is uncertain, it is clear that New York State’s judicial process is not to blame.  
In addition, we see no delays created within the Monroe County Supreme Court offices.  Despite 
efforts by the City of Rochester to get BOA to act on these cases, it took years to kick start the 
process.  In the meantime, Rochester incurred hundreds of thousands of dollars in maintenance 
and demolition expenses while the properties continued to blight the neighborhoods.    

We know the problem is not just with BOA properties.  We looked at many of the case histories 
for foreclosures identified in the impacted neighborhood within the circled area shown in Chapter 
2 of this report at page 46.  As with the BOA sample, typically no one appeared in the court 
process for the homeowner, and the court responded promptly when the plaintiff made the 
essential next step motions (the motion to assign a judge, the motion for the appointment of the 
Referee and the motion for the Judgment of Foreclosure).  

More important than expediting the judicial process is the need to assure ongoing maintenance 
of delinquent vacant properties.  Streamlining portions of the process may help lenders by 
making it nominally quicker to proceed with foreclosures on properties of higher value that they 
choose to pursue.  But unless that comes with a concurrent obligation to address the low value 
delinquencies responsibly, cities will be faced with increasing inventories of abandoned houses.

One legislative proposal101 takes on the maintenance issue by requiring lenders to notify 
municipalities when a mortgage on a vacant property is seriously delinquent.  That may sound 
like a burdensome requirement, but in fact, regulated lenders are already required to identify 
if a property is vacant once a mortgage has been delinquent for over 90 days.102  The legislation 
wouldn’t add a burden in that regard.   As it stands today, a lender or servicer that determines 
they will not proceed with a foreclosure of a mortgage (i.e., they charge off the mortgage for 
accounting purposes) is already required to notify the municipality of their decision.  (For more 
on this, see the related discussion in Chapter 4 of this report.)  However, the federal supervisory 
requirements regarding this obligation apparently lack any broad-scale compliance and 
enforcement provisions.  State law may be the appropriate platform for strengthening, clarifying 
and enforcing mortgage-servicer and mortgage-holder obligations.  One simple first step would 
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Don’t blame the judicial process 
  Anatomy of a Zombie Home/Abandoned Foreclosure

A rental property on Rochester’s west side was bought by a California investor in February 
2007 with a mortgage of $60,600.  By 2009 the assessed value on the property had 
dropped to $48,300, and in January 2010 the property was put in the city’s Vacant Buildings 
file. 

Near the end of 2011, almost two years after the City recorded the property as vacant, and 
probably more than two years after the mortgage became delinquent, a foreclosure action 
was filed.  Once the bank (Bank of America, or BOA) completed service on the defendant 
on April 8, 2012, it filed its motion to have a judge assigned. 

On May 8, BOA moved for an Order of Reference, the next step in the process, appointing 
a referee to compute the final sums due so that a final Judgment of Foreclosure and Sale 
could be entered.  Within six weeks (June 25, 2012), the court appointed the referee.  It 
then took BOA five months (November 13, 2012) to move for final judgment.  In less than a 
month (December 6, 2012) the court granted the Judgment of Foreclosure. 

Even with the bank’s delays this case took only 11 months from start to finish.

The delays here were not created by New York’s judicial foreclosure process.  As is most 
often the case, the delays in filing were caused by the complex relationships of the parties 
holding and servicing the underlying mortgage.  But there’s more . . .
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EIGHT MONTHS AFTER A GETTING A JuDGMENT OF FORECLOSuRE, 
BOA ASSIGNED THE MORTGAGE TO GREEN TREE SERVICING, LLC.

Although the Court ordered a foreclosure sale in 2012, Bank of America neither carried out 
the sale, nor moved to vacate the Judgment of Foreclosure.  Instead, 16 months later, Boa 
filed a motion to discontinue their original foreclosure action.  That was on April 22, 2014 - 
eight months after it had assigned the mortgage to Green Tree.  It was also the day before 
Green Tree brought a second foreclosure action on the same mortgage.  The new case has 
again proceeded quickly.  A motion was filed in December 2014 that should soon result in 
another Judgment of Foreclosure within nine months from the filing of the second action.

Meanwhile, the value of the property has dropped from $60,600 in 2007 to an assessed 
value of only $38,100 in 2014.  

Within a quarter-mile of this property, 19 other foreclosures have been filed since 2009, 
and there are 38 vacant rental properties.  It’s unlikely the sale will bring anywhere near 
the current $38,100 assessment, yet the mortgage debt has yet to be charged off.  Perhaps 
after it takes judgment, Green Tree will update its equity determination and the lost value 
will finally show up - buried along with similar properties on a balance sheet reported to a 
pool of mortgage investors.  

During the nearly five years since the property became vacant, the City of Rochester has 
periodically had to carry out grounds maintenance and cite the absentee owner for code 
violations. All the while, the neighborhood has suffered the consequences.  
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be to require that specific contacts be identified, that is, establish a “single point of contact” for 
both banks and for cities.

So long as cities are unable to deal with walk- aways or strategic foreclosures by banks, fast 
tracking proposals won’t solve the problem of vacant homes in foreclosure.

We cannot solve the problems facing many of New York State’s cities by adopting the solutions 
being pushed by the banking and finance industry to meet their own needs.  Their interests are 
not the same as those of the cities.  In fact, they may be diametrically opposed.  

Accordingly, any legislative response to the pressures to create fast tracking procedures in 
New York must take into account the problem of seriously delinquent properties not brought 
to foreclosure.103  If the owner of record has abandoned the property, then the mortgagee is 
the entity standing in the way of disposition of the property.  There must be a mechanism for 
municipalities to address these properties promptly.

Our findings on delays in Monroe County are hardly unique to this area, or even to New 
York State.  If it seems unlikely that banks would fail to protect their interests by completing 
foreclosure actions, consider the frequency and scale of these bank walk aways, as documented 
by the Federal Reserve Bank of Cleveland and in the study by Loyola university discussed in Part 
4.  In particular, consider these additional observations and lessons from a Federal Reserve Bank 
of Cleveland Staff Report from May 2013, at 13, describing why it is not uncommon for banks to 
abandon foreclosures:

“ . . . .[o]ur research and outreach suggest that in high-poverty housing 
submarkets, lenders and servicers are selectively foreclosing on the ‘best of the 
worst’ properties;”  

“. . .   lenders would not always take the steps necessary to become the new 
owner of record of low-value foreclosed property;” 

“ . . . [t]here have also been reports of lenders not triggering foreclosure auctions 
after receiving the foreclosure judgment on a low-value property;” and 

“. . .  lenders seek to vacate foreclosure judgments rather than take possession of 
the low-value property.”

The Federal Reserve Bank of Cleveland has not been alone in noting the problem of banks not 
wanting to deal with low value properties with delinquent mortgages.  As discussed in Chapter 4, 
a 2010 GAO report similarly described the problems created for cities by foreclosure walk-aways 
by banks,104 and in 2012, the Board of Governors of the Federal Reserve System addressed the 
problem by releasing guidance for lenders who discontinue foreclosure proceedings.105  But those 
recommendations only relate to housing already in the foreclosure process, they don’t adequately 
address the situation where a servicer or lender has made no determination about whether or 
not to foreclose, or hasn’t referred the case for foreclosure.
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 A separate 2014 “Economic Commentary” by the Federal Reserve Bank of Cleveland considered 
the potential impact to be gained by a procedure fast tracking foreclosures on vacant and 
abandoned housing.  The commentary notes that one of the contributing factors to the creation 
of the backlog in the courts was “selective foreclosure, which avoids low-value properties . . . 
shifting the costs of those properties from the lender to the taxing districts,”106 and that in order 
for there to be the maximum economic impact, a fast tracking procedure would have to reach ALL 
vacant properties, not just those selected by the lenders.  That commentary describes the various 
related issues: 

Another practice that may prevent 100 percent utilization [i.e., to maximize 
economic impact] is strategic foreclosure.  Strategic foreclosure refers to 
foreclosures that are started but never completed or foreclosures that are 
never started because the lender determines that the home has little value.  
They usually occur when the home sits vacant and depreciates to the point that 
it would cost more to foreclose upon and maintain than could be recovered 
by selling the property.  There is some empirical evidence suggesting that this 
has occurred in very weak markets.107  And anecdotally, local governments and 
communities have reported an increase in foreclosures that start but are never 
completed.  A foreclosure fast-track does not completely address strategic 
foreclosure. [Emphasis added]

The commentary additionally warns: 

A fast-track law could be constructed with features that ensure foreclosures 
that have started are completed, but the response to that might be to not 
initiate foreclosure on low-value properties, in which case the problem will 
persist. [Emphasis added]

These analyses seem to portend what we found in Monroe County.  The delay and outright 
abandonment of foreclosures, particularly those associated with low value properties, 
undercuts the assertions to lawmakers that there is an urgent need to adopt initiatives to let 
them fast track foreclosures on the vacant properties that they want to address.  Additionally, as 
we pointed out in Chapter 3 of this report, since the amendments only purport to remove delays 
on properties vacant at the time of foreclosure, they would reach only 3.0 % of the foreclosures 
filed on City of Rochester properties between 2009 and 2013 (see data analysis in Part 3 of this 
report on page 49).   

There is certainly a need for initiatives in some areas to speed up the foreclosure process, 
particularly in the parts of the state with the highest shares of foreclosures and highest caseloads.  
In New York City and counties in the NYC Metro Area (including Nassau and Suffolk Counties), it 
may indeed be desirable to fast track foreclosures on vacant houses, and in Suffolk County the 
court has already undertaken appropriate local measures.  In doing so, however, the court has 
addressed its local needs and has incorporated essential protections for homeowners so that a 
property is not erroneously identified as vacant, and provided some safeguards to protect against 
homeowners being illegally forced out by unscrupulous agents in order to make a property vacant.  
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State laws imposing such mechanisms on all counties, however, may not be needed in counties 
with lower caseloads.  If such legislation is adopted, it should not just address the banking 
agenda, but the needs of cities also.  Any fast tracking initiatives must address the delays 
that are occurring not because of the judicial process itself, but because banks fail to move 
foreclosures to judgment or fail to conduct a foreclosure sale after judgment.  A fast track 
authorization permitting, but not requiring banks to move their cases will not address the vacant 
and abandoned issues faced by the cities, so long as delays continue to be created by the banks 
themselves.
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Part II:  dETAILEd ANALYSIS ANd FINdINGS
Chapter 7: REDUCING THE IMPACT OF FORECLOSURES BY 
KEEPING OWNERS IN THEIR HOMES 
LOAN MODIFICATIONS CAN KEEP CuRRENT HOMEOWNERS IN THEIR HOMES 
AND HELP STABILZE IMPACTED NEIGHBORHOODS.    
The first line of defense for homeowners, neighborhoods and municipalities is to keep 
homeowners who are at risk of, or are in foreclosure, in their properties whenever possible.  This 
can be done by improving the loan modification process to make certain that homeowners in 
default obtain a truly affordable loan modification in a timely manner, by making changes to New 
York’s foreclosure process and by assuring that all homeowners are represented.

Improving Access to Loan Modifications and Negotiation Outcomes
For homeowners who are behind on their mortgage payments, there are several options available 
to help avoid foreclosure.  These include a loan modification, refinancing the loan, a short sale 
and a deed-in-lieu of foreclosure.  A homeowner is likely to be able keep their home with the first 
two options, while they will lose their home with the last two options.  This section focuses on 
the drawbacks of the current loan modification process and recommendations for improving it.

In order to keep a homeowner out of foreclosure and in their current home through a loan 
modification,108 the lender or mortgage servicer109 needs to change the terms of the loan so that 
the monthly payment is affordable given that borrower’s current financial circumstances.  This 
is done by lowering the interest rate, extending the term of the loan or reducing the principal 
balance.  In some cases, a portion of the balance is deferred until the end of the loan, at which 
time a balloon payment is due and payable.  Again, this is done with the objective of making the 
monthly payment an affordable one.

unfortunately, there are multiple problems with loan modification programs, and improvements 
must be made.  In addition, we need structural changes in how these programs are designed, 
given the continued high rate of unemployment and underemployment, as well as the weak 
housing market in many upstate New York neighborhoods. 

Delays in the Foreclosure Process Hurt Homeowners
Consider Cindy R., a 44-year old single mother of two, who has lived in her home since 1991.  
She was divorced in 1998, and has had sole custody of her two children since that time.  Due to 
a temporary reduction in her work hours in 2010, Cindy fell behind on her mortgage.  Her bank 
filed for foreclosure in early 2011, at which time Empire Justice Center attorneys began working 
with her.  Over the next three years, Empire Justice Center attorneys submitted twelve different 
loan modification applications to Cindy’s bank, but still were unable to get a final decision on if 
she qualified for a loan modification.  To make matters worse, her loan was transferred to another 
servicer in 2013, adding further delays to the process.  Finally, in April 2014, Cindy was offered 
a loan modification.  Because of the three years of delays since her default, the terms of the 
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proposed modification include $15,000 in fees and would increase the overall principal balance on 
Cindy’s loan from $145,000 to $225,000 - much higher than the $135,000 current market value of 
her home.  As a result of the bank’s refusal to give a principal adjustment, Cindy will likely now be 
forced to turn down the modification that has finally been offered, and will likely lose her home to 
foreclosure.    

When Homeowners Have Legal Assistance, Settlement Conferences Are 
More Likely to Expedite Prompt, Mutually Beneficial Resolutions…
Ms. T. is a former police officer who was injured on the job, which required her to eventually go 
on permanent disability.  While she went through the process of qualifying for her permanent 
disability status, Ms. T. fell behind on her mortgage payments.  She attempted to work directly 
with her loan servicer, but was unable to get any help.  Ms. T. was referred to Empire Justice 
Center, and began working with us in November 2013.  Empire Justice Center attorneys 
represented Ms. T. in the judicial foreclosure settlement conference process, and worked with her 
in submitting a new loan modification package to her servicer.  As a result of these efforts, Ms. 
T. was approved for a loan modification in March 2014.  The modification lowers Ms. T.’s interest 
rate from 11.75% to 5.625%, and has lowered her monthly payment by more than $150.  When 
homeowners in default are represented during the settlement conference process, and their 
attorneys are able to work with their lender/servicer in a timely manner, the chances that the 
homeowner can work out a deal to stay in their home drastically increase. 

…But Even With Legal Representation, It Can Be Difficult to Obtain 
Successful Loan Modifications in Complex Cases
David P. is a 50-year old veteran and father of three who lives in a suburb of Rochester.  Having 
served in the uS Army, he is partially disabled as a result of injuries he sustained in the line of 
duty.  David has sole custody of his three children, and has raised them in their family home 
since the time of his divorce.  Given his situation, David has several forms of household “income,” 
including VA disability assistance, Social Security Disability, business income, child support and 
rental income.  David’s lender filed for foreclosure in February 2011. 

Due to the complexity of David’s various finances, Empire Justice Center has represented him 
throughout the ongoing foreclosure process.  The lender repeatedly asked for the same or more 
paperwork and updated documentation.  Despite the best efforts of Empire Justice Center 
attorneys, David P. was denied a loan modification. 

The lender is moving forward with the foreclosure action, and a sale is likely to be scheduled in 
early 2015.  After three long years, it looks like David and his family will lose their home and the 
friends, the school and the neighborhood they have known for 13 years. 

David P. could have saved his home with a principal reduction, but this was a Veterans 
Administration (VA) loan subject to servicing rules established by the VA.  As is also true with the 
more numerous FHA loans, the VA does not permit principal reductions.  Although the mortgage 
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balance here is $225,000, the fair market value of the home is actually only $150,000, and if the 
home goes through a sale at foreclosure the VA will only receive a fraction of that amount.  That 
means that the VA will lose a minimum of $75,000 by going to foreclosure and sale.  Alternatively, 
if David had been given a principal reduction of just $25,000, he could stay in his home, saving the 
taxpayers tens of thousands of dollars and keeping his family from losing their home.

Problems with the Application and Approval Process 
The loan modification process starts when homeowners submit an application with 
documentation of current income.  Servicers often fail to process these applications in a timely 
fashion.  This delay causes the application to go “stale” and new documents must be resubmitted, 
beginning the application process anew.  We have heard from advocates across the state who 
have repeatedly resubmitted application packets for two years or more for a homeowner. 

In addition, banks may request documents that are not applicable, such as proof of child 
support when there is no child support court order, rental receipts when there is no tenant or 
rental income, or Social Security award letters when there is no such award.  Surviving spouses 
and children who are not on the note or mortgage frequently face insurmountable hurdles in 
obtaining a loan modification from servicers.

As noted in Chapter 5 of this report, the recent trend toward bulk transfers of loan and mortgage 
interests and of mortgage servicing rights has further compounded the problems described in this 
section.  Homeowners who have finally made progress on a loan modification often have to begin 
all over again with a new servicer and face the same litany of problems. 

Finally, a significant percentage of homeowners with Limited English Proficiency (LEP) encounter 
difficulties in accessing loan modifications, compounding the logistical problems described above.  
Servicer representatives are unable to speak to non-English speakers in their native language 
(with the exception of Spanish in some cases).  Furthermore, the homeowner’s native language, 
or even the fact that they are LEP, is not noted in the file, creating further difficulties every time 
the homeowner calls.  Loan modification offers and other key documents are sent in English to 
LEP homeowners, and servicers don’t accept key documents in languages other than English. 

A Single Loan Modification May Not Be Sufficient For Some Homeowners 
Homeowners in the mid-Atlantic and northeast regions of the country who received federal 
Home Affordable Modification Program (HAMP) loan modifications re-defaulted 30 percent of 
the time.110  This happens in one or a combination of the following circumstances: extended 
unemployment or underemployment, a subsequent hardship, or a loan modification was given 
that was not sustainable in the first place.

Many homeowners originally fell behind on their mortgage because of unemployment or 
underemployment, including reduction in hours or income.  However, in certain areas the 
recession is deeper and more prolonged than was anticipated.  It is impossible to predict when 
the economy will be back to full employment.  In fact, economists are beginning to discuss a new 
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normal in which a depressed economy is the norm, with periods of full employment few and far 
between.111  As a result, many homeowners have been unemployed and underemployed much 
longer than originally anticipated. 

Nationally, unemployment peaked at 10 percent in October 2009, and remains elevated at 5.8 
percent overall. Historically, African-American unemployment has been twice the rate of white 
unemployment.112  In addition, many workers over 50 (even those with graduate degrees) appear 
to be facing long periods of underemployment.

Loan modifications can also become unaffordable due to a subsequent hardship.  Death, divorce, 
disability or disaster113 can strike homeowners at any time, and the receipt of a loan modification 
does not protect borrowers from subsequent adverse life events beyond their control. 

Finally, homeowners re-default when a loan modification was not truly sustainable in the first 
place.  The payments were not lowered as much as they should have been, as existing guidelines 
are too narrow for certain lower income homeowners.   

The Net Present Value Test Does Not Work For Upstate New York
Servicers do a Net Present Value (NPV) test when determining whether it’s more economically 
feasible to foreclose or to modify the loan.  While the test varies from bank to bank, it generally 
determines the cost of modifying the loan as compared to the cost of foreclosure.  This analysis 
should take into account numerous factors, including the current market value of the home.  If it’s 
cheaper to foreclose, the bank will refer the file to their attorneys to begin a foreclosure action.  If 
it’s cheaper to modify, the bank will work with the borrower to modify the loan.

For properties in upstate New York, however, the NPV calculation is done using an overestimated 
property value.  unlike many parts of the country, upstate New York did not experience a run 
up of housing prices in the housing boom of the early 2000’s.  In the City of Rochester (which 
has seen a significant population decline), prices in some neighborhoods are the same or even 
lower than 20 years ago.  In general, the higher the market value of a property, the more likely it 
will be cheaper for the lender to foreclose.  By using overestimated property values in their NPV 
analysis, lenders are offering fewer modifications and proceeding to foreclosure more often.  By 
the time lenders realize they used an overvaluation, it’s too late - a foreclosure has been started 
and the homeowner has often vacated the premises.  The lender then decides to abandon their 
foreclosure action, resulting in yet another vacant home.

There is also the related problem of banks or loan servicers not doing timely and accurate 
appraisals of current value, as discussed in Chapter 4 of this report.  As noted in the u.S. 
Government Accountability Office (GAO) 2010 report, “Mortgage Foreclosures: Additional 
Mortgage Servicer Actions Could Reduce the Frequency of and Impact of Abandoned 
Foreclosures,”114  conducting updated property valuations is a key policy requirement for reducing 
the numbers and impact of abandoned foreclosures.
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Reductions in Value of Homes Related to Higher Concentrations of 
Foreclosures Disproportionately Impact African-American and Latino 
Homeowners and Neighborhoods
Foreclosures have not affected all homeowners and communities equally. Since foreclosures are 
disproportionately concentrated in minority neighborhoods, and since all homeowners living in 
those neighborhoods are impacted by foreclosures, African-American and Latino homeowners 
are suffering disproportionately.  That’s because we live today with patterns of segregation that 
were established decades ago.  Therefore, African-American and Latino homeowners are several 
times more likely than White, non-Latino homeowners to live in the areas most impacted by 
foreclosures.  

African-American and Latino homeowners are suffering disproportionately from declines in 
housing values and neighborhood instability.  Homes are also much more likely to become vacant 
in areas of higher concentrations of foreclosures.  Keeping current owners in their homes may be 
the most practical tool for mitigating vacancies, and thus reducing the disproportionate impact of 
foreclosure vacancies on neighborhoods of color.
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Reductions	in	Value	of	Homes	Related	to	Higher	Concentrations	of	Foreclosures	
Disproportionately	Impact	African‐American	and	Latino	Homeowners	and	
Neighborhoods	
 
Foreclosures have not affected all homeowners and communities equally. Since foreclosures are 
disproportionately concentrated in minority neighborhoods, and since all homeowners living in those 
neighborhoods are impacted by foreclosures, African‐American and Latino homeowners are suffering 
disproportionately.  That’s because we live today with patterns of segregation that were established 
decades ago.  Therefore, African‐American and Latino homeowners are several times more likely than 
White, non‐Latino homeowners to live in the areas most impacted by foreclosures.   
 
African‐American and Latino homeowners are suffering disproportionately from declines in housing 
values and neighborhood instability.  Homes are also much more likely to become vacant in areas of 
higher concentrations of foreclosures.  Keeping current owners in their homes may be the most practical 
tool for mitigating vacancies, and thus reducing the disproportionate impact of foreclosure vacancies on 
neighborhoods of color. 
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If lenders refuse to do principal reductions that take into account the greater drops in home 
values created by concentrations of foreclosures, it will be African-American and Latino 
homeowners (and minority neighborhoods as a whole) who suffer. 

Lack of Transparency on Where and For Whom Loan Modifications 
are Happening
Lenders do not have a universal reporting requirement to disclose where they’re completing loan 
modifications.  Multiple state and federal regulators have entered into legal settlements with 
many banks, but data is scattered and incomplete.  Advocates, therefore, have no way of knowing 
what number or percentages of homes in foreclosure are being saved in specific neighborhoods.  
Hardest hit communities have no way of anticipating the extent of future blight in specific 
neighborhoods, and therefore cannot put preventive policies in place to stabilize neighborhoods.  

Recommendations for Preserving Homeownership
The recommendations on following pages address one or more of the issues described above 
to improve the loan modification process.115  In setting these out, we note that on November 
20, 2014, the CFPB proposed changes to its mortgage servicing regulations.  We support these 
proposed changes, as they address several of the issues described above and would provide 
additional protections to homeowners.  However, the CFPB proposals do not address, and we 
urge federal and state regulators to take action on, the issues requiring better access for LEP 
homeowners; making loan modifications truly affordable via principal reductions and reduced 
debt-to-income ratio modifications; replacing NPV with true value assessment; and requiring 
better data reporting on foreclosures and modifications.  
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①  Improve servicer compliance with program rules
Homeowners and consumer advocates need meaningful enforcement of servicing 
violations.  The Consumer Financial Protection Board and the Government Sponsored 
Enterprises Fannie Mae and Freddie Mac must have strengthened mechanisms in place to 
hold servicers feet to the fire when servicing violations occur. 

②  Provide better access to homeowners with Limited English
        Proficiency   

LEP homeowners in New York should be able to communicate with servicers in their native 
language, and key loss mitigation documents should be translated into those languages.  
The recommended cut off is any language, other than English, spoken by at least one 
percent of the state’s population.  This means that LEP homeowners should have access 
to translators and documents in 12 non-English languages, including Spanish, Chinese and 
Russian.116  

③  Make loan modifications truly affordable 

In addition to principal reductions or corrections, another way to make loan modifications 
more affordable is to reduce the target debt-to-income ratio.  It should be reduced to 24 
percent to make loan modifications sustainable and affordable for all homeowners.  

④  Give homeowners who suffer subsequent hardships a 
        second chance

Homeowners who suffer multiple hardships after their initial loan modification should be 
able to reapply for a subsequent modification

⑤  Servicers should work with widows and surviving children
Servicers should provide loan modifications to surviving spouses and children who are not 
on the mortgage or note. 

⑥  Enforce servicer violations
Federal and state regulators must actively monitor servicers’ compliance; ensure that 
servicers’ internal policies, procedures, and compensation systems encourage compliance; 
and take effective action when servicers breach the contract rules to which the servicers 
themselves have already agreed.  

recommenDations
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⑦  Use true value assessment when doing an NPV analysis
Banks need to do a true value assessment at the beginning of the process when deciding 
whether to foreclose on a property or modify a loan.  This will assure that lenders 
are basing their cost-benefit analysis on a realistic current value of the property, and 
increase their chances of recovering more of their investment.  This is especially true for 
neighborhoods with high concentrations of vacant properties and properties in foreclosure. 

True value assessments done in conjunction with principal reductions would result in 
a greater number of successful loan modifications and keep more owners from losing 
their homes.  But to do true value assessments, the impact of higher concentrations 
of foreclosures must be taken into account.  Neighborhoods with high concentrations 
of foreclosures117 can be readily identified118 and property valuations to be adjusted 
accordingly.  

⑧  Make principal reductions an integral component of loan
        modifications 

Requiring mortgage servicers to do principal reductions based on the true (and often 
reduced) value of homes in impacted areas will help keep more owners in their homes, 
reducing  foreclosure-associated vacancies, stabilizing impacted neighborhoods, and thus 
reducing the disproportionate impact of foreclosures and foreclosure-associated vacancies 
on African-American and Latino homeowners and neighborhoods.  Banks and servicers 
wouldn’t be losing anything, they’d just be recognizing the lost value of their assets that 
had already occurred. 

⑨  Require reporting to provide a better picture of what is 
        happening in communities

While reports have begun to emerge that the housing market is recovering, this report 
shows that the recovery is happening unevenly across communities.  Access to loan-level 
data on HAMP modifications at the census tract level is critical to understanding whether 
communities hit hardest by predatory lending and foreclosures, particularly communities of 
color, are being adequately served by loan modifications.



EYE OF THE STORM                                                                         97

PART III:  SUMMARY OF CONCLUSIONS ANd 
RECOMMENdATIONS

The end of the foreclosure crisis in Monroe County and New York State is not yet in sight.  
Proactive measures are still needed to: 

•	 Preserve homeownership, 
•	 Mitigate the impact on African-American and Latino homeowners, and 
•	 Lessen the burdens on cities created by growing numbers of zombie homes and vacant 

houses in foreclosure.

Our goals in preparing this report:
In planning this report, we set out to provide a detailed and comprehensive examination of the 
impact of the foreclosure crisis in one county.  We chose Monroe County in part because of our 
familiarity with the area, but largely because we had better access to data for Monroe County and 
particularly for the City of Rochester.  Indeed, better access to foreclosure data at the local level 
is a critical need that would allow closer examination of other communities.   By taking a close-
up look at one community, we have identified issues and attempted to answer questions likely to 
be relevant to areas similar to Rochester and to homeowners faced with foreclosure throughout 
New York State.  Our analyses of many, but not all, of the issues covered in this report are briefly 
summarized below.    

Much of this report addresses the collateral impact from the foreclosure crisis, rather than 
the issues confronting individual homeowners faced with losing their homes.  We attempt to 
document the associated damage to cities and neighborhoods as well as to minority homeowners 
collectively.  While we understand that there has been a general recognition of the collateral 
damage issues, this report aims to provide analysis that directly links foreclosures to issues 
such as disinvestment, increased vacancies and the impact on particular minority groups.  This 
information is necessary for policy makers to be able to evaluate what resources and initiatives 
will be necessary to help communities pick up the pieces. 

Summary of Chapter 1:  The Foreclosure Crisis is Far From Over

Far, far from over . . .

In Part II, Chapter 1, by looking at not only the numbers of pending foreclosures, but also the 
backlog of mortgage delinquencies, we show that the end of the foreclosure crisis is not yet near. 
.  While that is bad news by itself, the negative implications are even broader.  The fact that the 
foreclosure crisis is far from over does not simply mean that we face “more of the same.”  It raises 
additional issues:  How can we prepare for homes  still coming out of foreclosure?  And how will 
the prolonged crisis affect housing markets’ ability to absorb ongoing transfers of ownership?  In 
short, the prolonged nature of the crisis raises the stakes considerably.  Policymakers at all levels 
will be faced with finding better ways to deal with the cumulative impact.  In the subsequent 
chapters of the report, we provide our analysis of the issues we believe must be taken into 
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consideration to address the complications created by the prolonged nature of the foreclosure 
crisis. 

Chapter 1 Recommendations:  

•	 Policymakers need to take the long view of the foreclosure crisis to prepare for the 
changes that are still to come from thousands of pending cases.

•	 As new homes  go into foreclosure, the need for housing counseling and legal assistance 
for homeowners in foreclosure must continue to be made available. 

•	 Policymakers need to monitor the ability of local housing markets to absorb properties 
coming out of foreclosure in order to assure that remediation programs are resourced to 
the task.   

Summary of Chapter 2:  The Impact of Foreclosures

Foreclosures disproportionately impact African-American and Latino homeowners ... 

To determine what neighborhoods are most impacted by foreclosures, in Part II, Chapter 2 we 
looked not only at where foreclosures were currently pending, but at the density and duration 
of foreclosures.  Areas with higher densities of foreclosures suffer greater impact, and more 
problems arise the longer a foreclosure remains pending.  The density and duration questions also 
relate to changes in neighborhoods over time, such as changes in ownership that may have been 
triggered by, or accelerated by, foreclosures.  Addressing the impact of foreclosures is a game of 
chess, not checkers.

Regarding the density question, it makes sense (and we found it to be the case) that higher 
concentrations of foreclosures will occur in areas that already have high densities of housing.  That 
increases the collateral damage, of course, since more “innocent bystanders” (e.g. homeowners 
who are not in foreclosure) live in these impacted areas.  We confirmed that many of these areas 
with high concentrations of foreclosures were also the neighborhoods with the highest numbers 
of African- American and Latino homeowners.  

Our observations on the locations and density of foreclosures came by mapping each foreclosure 
filed over a five-year period by street address.  In addition to revealing the proximity of 
foreclosures to each other and to surrounding homes, the maps also permitted us to do density 
computations.  In Part II, Chapter 2, we show what one area with high foreclosure concentrations 
looks like - an area where 69 foreclosures were filed over the five-year period within a radius 
of just a quarter mile.  In updating this data prior to this report’s release, we note that 13 more 
homes in that area had become vacant by the end of 2014. 

That area, with nearly four times the overall city density of foreclosures per square mile, was 
one of the highest density areas we observed, but many other neighborhoods also showed very 
high concentrations of foreclosures.  In Rochester, houses have smaller lots and thus are in closer 
proximity to each other.  Typically, this means the geographic area a city zip code covers will be 
smaller.  As we describe in this report, this is an important distinction when presented with data 
from real estate or banking sources that are limited to zip code totals.  A City of Rochester zip 
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code like 14619 in the southwest has a similar number of foreclosures as the nearby suburban 
Webster zip code of 14580- but that suburban zip code is forty-three times the size in terms of 
land area! 

It is  clear who will suffer if we don’t devote sufficient resources to addressing the impact of high 
concentrations of foreclosures:  African-American and Latino homeowners in Monroe County are 
far more likely than White, non-Latino homeowners to live in areas impacted by foreclosures.  
No one is likely to be surprised by that finding, but the dimensions of the disparity may be greater 
than expected.  The data, charts and maps presented in Part II, Chapter 2 will hopefully be 
useful to advocates in making the case that the significant racial and ethnic disparities related to 
foreclosures cannot be ignored.  There is no reason that cities and neighborhoods should be left 
holding the bag on their own, especially since stabilizing the impacted areas benefits everyone. 

Chapter 2 Recommendations:  

•	 Cities and neighborhoods need access to a broader financial base from a designated 
source of funding, such as a nominal mortgage recording fee from statewide transactions 
that could be restricted to addressing the impacts of the foreclosure crisis.  Cities did not 
create the crisis, and they cannot solve it on their own. 

•	 The State should provide remedial funding as a form of economic disaster assistance to 
offset expenses directly related to foreclosures (such as demolition costs, funding for 
community land banks and other community development finance institutions) at a scale 
appropriate to the dimensions of the problem. 

Summary of Chapter 3:  What do Rochester’s properties in foreclosure look 
like?

Vacant investor properties…

in Part II, Chapter 3, we looked not only at the number of foreclosures and delinquent mortgages, 
but at the types of housing involved  (e.g., homeowner vs. rental, numbers of units, vacancy 
status).  While foreclosure is often thought of as a problem for homeowners, we found that about 
half of all foreclosure filings over a five-year period were actually on investor-owned properties, 
and that a growing share of the properties currently entering foreclosure are vacant investor-
owned houses.  The longer a property is in foreclosure, the more likely it will become vacant.  
This holds true even in the single family housing segment that accounts for the vast majority of 
foreclosures in the City of Rochester.   

In addition, investor properties (rental properties) are far more likely than homeowner 
properties to become vacant.  This distinction may be particularly significant since City property 
records show a large number of single family homes converting from homeowner to rental.  
Between 2009 and the end of 2014, approximately 1,100 homes were acquired by non-occupant 
owners- almost all as rental properties.  That shift could help stem the increases in vacancies 
otherwise likely to occur due to a weak homebuyer market.  However, the transition to larger 
numbers of rental housing may also mean shifts in neighborhood character, and presents new 
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difficulties for the city’s code enforcement office that must grapple with increasing numbers of 
non-resident property owners.

This underscores the urgency for cities to be able to identify vacant properties as early as possible 
in the mortgage delinquency and foreclosure process.  Cities are currently constrained by their 
staffing and resources, and the need to appropriately deal with these properties is beyond 
traditional code enforcement tools, which are essentially reactive measures.  Making sure that 
vacant properties in foreclosure do not contribute to neighborhood blight is likely to involve a 
range of proactive strategies.  

Chapter 3 Recommendations:  

•	 Mortgage servicers need to be required by state law or regulation (or failing that, by 
local ordinance) to notify municipalities when a seriously delinquent mortgage becomes 
vacant.  This is not an unduly burdensome requirement, as nearly all loan servicers are 
already required under existing servicing rules to determine whether a property is vacant 
once a mortgage is 90 days delinquent.  

•	 Mortgage holders or their servicers must be required to notify municipalities once a 
foreclosure is initiated on a vacant property, and even more importantly, if the mortgage 
holder decides NOT to pursue a foreclosure.  

•	 All mortgage servicers should be required to provide the New York Department of 
Financial Services with a single point of contact for municipalities to deal with, and 
conversely, cities should be obligated to provide the same.

Summary of Chapter 4:  The Problem with Zombie Homes

Lead, follow, or get out of the way…

In Part II, Chapter 4, we look more closely at the connection between stalled foreclosures and 
vacancies.  Specifically, we look at two separate but closely related categories: (1) “Zombie 
Properties”, those vacant properties that have been abandoned by their owners and the mortgage 
holders (which may or may not be in foreclosure), and (2) “Bank Walk-Aways”, where the bank or 
servicer has begun the foreclosure, but stalled or abandoned their efforts before the action was 
completed.  Cities need to be able to identify and address properties in both categories as early as 
possible, if they hope to mitigate significant deterioration and pressures on neighboring property 
values.  We describe the problem of significant non-compliance with the current requirement that 
a city must be notified when a mortgage loan will be “charged off” (meaning that no foreclosure 
will be pursued) by the mortgage holder.  When a loan is charged off and the homeowner has 
already vacated the premises, steps need to be taken right away to make sure that the property 
gets into responsible hands (such as a city rehab program, a community land bank or a community 
development financing institution).  

We also describe in Chapter 4 how cities need greater flexibility to either intervene in a pending 
foreclosure action (Article 13 of the Real Property Actions and Proceedings Law, or “RPAPL”), or to 
bring a separate “special proceeding” (Article 19-A of the RPAPL) to take title free and clear.  That 
flexibility could be provided through relatively simple amendments to Articles 13 and 19-A.   Cities 
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could be permitted, for example, to intervene as of right in foreclosures so that judges need not 
have to require briefs from the parties seeking special permission to do so.  Once a city appears 
in a pending foreclosure action, it will be in a position to make sure the court is fully aware of 
the burden that a prolonged foreclosure or a foreclosure on a vacant property would put on the 
community.  Cities could thus assure that any delays are conditioned on undertakings to assure 
properties will be safe and adequately maintained.  

When no foreclosure has been started, Article 19-A proceedings provide a supplemental proactive 
strategy.  An Article 19-A “Special Proceeding to Take Title to Abandoned Buildings” is an 
expedited court proceeding that allows cities to target vacant houses by compelling the mortgage 
holder to either relinquish its mortgage interest, or initiate a foreclosure that will ultimately 
compel the sale of the property.  When necessary, an Article 19-A proceeding can finally put the 
city, rather than the bank, in the driver’s seat.  Article 19-A is currently available, but unnecessarily 
cumbersome.    

Short of any legislative reform, however, proactive measures can still be taken under the current 
forms of Articles 13 and 19-A.  For example, in Monroe County, the City of Rochester has recently 
been working with the state Supreme Court (and Empire Justice Center) to provide the court with 
a list of vacant properties that have been stalled in the foreclosure process.  The court now plans 
on returning those cases to the “active” docket in order to assure appropriate responsive action.  
Policymakers, however, need to make sure that cities have sufficient funding and resources to 
implement more aggressive strategies. 

Chapter 4 Recommendations:  

•	 Article 13 of the RPAPL should be amended to permit cities to intervene as of 
right in foreclosure actions involving vacant properties or other properties that 
raise a concern regarding potential danger, blight or nuisance in order to protect 
the interests of the city and neighboring property owners.

•	 Article 19-A of the RPAPL should be amended to make clear that cities have clear 
authority to take title to vacant and abandoned one and two family buildings.  
Service and notice requirements need to be made less burdensome, perhaps with 
an option to follow similar tax foreclosure procedures.  

•	 Court administrators should be encouraged to meet with cities and banking 
interests to devise locally appropriate case management plans to identify vacant 
properties stalled in foreclosure and make sure those cases are prioritized for 
disposition. 

Summary of Chapter 5:  Bulk Transfers of Mortgage Interests

Bulk transfers of loan and mortgage interests are creating new problems…

In Part II, Chapter 5, we look at an emerging issue: the complications created by bulk assignments 
of mortgages and transactions involving the transfer of mortgage servicing rights (“MSRs”) on 
huge numbers of mortgages.   
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Bulk transfers may impede not only the ability for many homeowners to negotiate loan 
modifications to stay in their homes, they may also impede the ability of cities to properly address 
vacancies on properties with delinquent mortgages.  
 
Many of the bulk mortgage assignments have been to non-banking companies that assert they 
are better positioned to do successful mortgage modifications.  These entities, however, are 
not subject to banking regulations or the requirements of national litigation settlements.  Their 
servicing practices regarding loan modifications may, therefore, threaten to undermine important 
protections that have been put in place for homeowners.  The answer to that debate is uncertain, 
but has drawn the attention of both the federal Consumer Finance Protection Bureau (CFPB) and 
New York State’s Department of Financial Services (DFS).  Their continued active oversight in this 
area will be critical.   

The question of how these bulk assignments and transfers will impact the ability of cities to 
address vacancies associated with delinquent mortgages is even less certain.  Non-bank servicers 
are not subject to many of the federal requirements to update net equity determinations and to 
provide notice to cities of their abandonment of foreclosure efforts.  That may ultimately delay 
or further complicate the ability of cities to deal with vacant properties.  If nothing else, it will be 
more difficult for municipalities to even know who to contact regarding the property.  

These bulk purchasers have no incentive to pursue foreclosures on properties with little or no net 
equity.  By buying in bulk, they are buying at a discount and absorbing the calculated business 
loss of properties with little to no value.  As private entities they have no legal obligations to the 
disposition of those properties, and we have no reports of any such purchaser making a binding 
obligation to undertake these responsibilities.  As we suggest in this report, it looks like the 
invisible hand of the free market may be poised to deal a devastating blow to both homeowners 
and cities unless safeguards can be put in place, requiring mortgage holders act responsibly.  
The consumer protections available through the CFPB may not reach far enough to address 
neighborhood impact, and state regulators may similarly need additional authority to take on that 
issue.  

A second major issue has also emerged with regard to bulk dispositions: the sale of delinquent 
loan notes by the Federal Housing Administration (“FHA”) (under the direction of the Department 
of Housing and urban Development, or “HuD”), and by Fannie Mae and Freddie Mac (under the 
Federal Housing Finance Authority, or “FHFA”).  

The FHA dispositions are taking place under the Distressed Asset Stabilization Program (“DASP”).  
Similar to bulk assignments of mortgages, the bulk sale of delinquent loans by the FHA could allow 
more flexibility in loan modifications (such as by permitting wider use of principal reductions).  
That is not a given, however, and in Chapter 5 we summarize the recommendations of the Center 
for American Progress, which we endorse as improvements needed to assure that any DASP sales 
adequately include protections for homeowners.  

As we saw with the bulk assignment of mortgages, there is also the parallel question of whether 
the DASP program will impede efforts by cities to deal with vacant and abandoned housing.  Since 
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HuD’s primary directive under the DASP program is to maximize the financial stability of FHA’s 
single family insurance fund, it appears that HuD, which sets the rules for the DASP sales, has 
taken no steps to make sure that the properties associated with the “white elephants” (properties 
that are more of a liability than an asset) in the loan pools will be dealt with.  Similar problems 
threaten to accompany the Fannie Mae and Freddie Mac bulk note sales that have only more 
recently been initiated. 

We recommend that, at a minimum, whichever federal agency is offering the portfolio of note 
sales identify vacant and low value properties contained within those portfolios.  But that 
change would mean little without a corresponding obligation for the purchasers to absorb the 
costs related to the disposition or possible demolition costs of those properties.  Imposing 
that obligation, coupled with better information about the properties (and hence risks) in the 
portfolio, might reduce the return to FHA’s single family home insurance fund because investors 
would bid less.  That outcome, however, could be avoided if funds can be set aside at the federal 
level to offset the cost to the loan purchasers or municipalities for dealing with these properties.  
In the absence of a federal commitment, it will be up to cities or the state to attempt to impose 
obligations on the note sale purchasers, which might at least provide the needed leverage to have 
them promptly identify the properties and relinquish their interests.  Someone, however, will 
eventually have to pick up the tab – it should not be placed on the cities and the homeowners in 
African-American and Latino neighborhoods where many of these properties are located. 

It may be, however, that the rush for some of these transactions is over or at least slowing.  In 
December 2014, Bloomberg news reported that “the days of megadeals worth tens of billions 
of dollars of mortgage servicing rights are over,” and speculated that might be due to efforts 
by the CFPB, and DFS in particular, to make sure that the non-bank purchasers do not mislead 
homeowners or impede loan modification efforts.  This decline in large-scale servicing rights 
transfers may be an indicator that these non-bank entities had not factored into the obligations 
of complying with adequate servicing requirements in their previous business model.  It also 
suggests the important role state law and regulation can play, in conjunction with efforts by the 
CFPB, in protecting homeowners.  It will be critical to extend that reach to protect cities as well, 
by ensuring that such sales do not impede the efforts of cities to address vacant and abandoned 
properties.    

Chapter 5 Recommendations:

•	 In light of the lack of federal supervisory authority over some bulk purchasers of 
mortgage interests, we should look to state law and regulatory options to ensure 
that these sales include adequate protections for homeowners.

•	 Similarly, we need to look to state laws and regulations to make sure that bulk 
purchasers of mortgages and MSRs (and any other non-bank regulated servicers) 
be required to notify municipalities when a delinquent mortgage or property 
in foreclosure becomes vacant or a determination is made to not proceed with 
foreclosure.

•	 HuD’s and FHFA’s distressed asset sales procedures must be strengthened to 
include servicing protections for homeowners and require that purchasers work 
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with homeowners to allow them to stay in their homes whenever feasible. 
•	 Bulk note sale offerings by HuD or FHFA need to identify the vacant and low 

value properties contained within the portfolios, and condition transfers on the 
purchaser accepting an enforceable obligation to absorb the costs related to the 
disposition or possible demolition costs of those properties.  

Summary of Chapter 6:  Why do foreclosures in New York State take so 
long?

It is the banks, not New York State’s judicial process, that are causing the delays in 
Rochester area foreclosures…

In Part II, Chapter 6, we looked at the oft-repeated complaint that the judicial foreclosure process 
in New York State is responsible for the prolonged length of time that foreclosures take to process.  
In reviewing court records associated with vacant properties in foreclosure in Monroe County, 
however, we found that is simply not the case.  We did not identify any foreclosures on vacant 
properties that were contested, and in almost every case found that the Monroe County Supreme 
Court promptly responded to the few formal motions that are required to proceed to obtain a 
judgment of foreclosure.  

Keeping a foreclosure action moving forward, however, requires banks and their attorneys to 
make required motions to the court.  What we found was that the banks were often missing in 
action. In some cases banks would proceed to the step just short of obtaining judgment, and went 
no further with the prosecution.  Even worse, we found many cases in which banks had actually 
taken judgments for foreclosure but never proceeded to an actual foreclosure sale (resulting in 
bank walk-aways, as described in Chapter 4.  

While banks assert that the judicial process is responsible for New York’s longer “average 
processing time”, we suggest that the more appropriate question is, “How long does it take to 
complete a foreclosure action when the bank has all of its documentation in order and is prepared 
to diligently proceed?”  Cases in Monroe County are often completed in less than one year, and 
some are completed in as little as six months - so long as service is completed quickly and motions 
are made promptly.  While the average time to complete a foreclosure will vary throughout the 
state due to differing local court rules, what remains constant is lenders themselves delaying the 
process, by simply not taking the available next steps.

Although banks have been vocal about the need to speed up the foreclosure process, it’s 
hard to see why that would be necessary when they themselves are delaying the process and 
selling properties for which they already have judgments of foreclosure.  Although it seems 
counterintuitive that a bank would not proceed with a foreclosure, the reality is that these 
failures may simply reflect that too often the “net equity determination” that informs the decision 
of whether to take title to a property is made after a foreclosure has been filed.  We describe 
findings by the Federal Reserve Bank of Cleveland and studies by other organizations that “bank 
walk-aways” are quite common and often a problem.   
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We also note that stalled foreclosures may simply be the consequence of so many interests in the 
mortgage having been split and transferred, that prudent evaluations on individual properties are 
just not in the game plan.  In fact, the report describes one vacant property on which a delinquent 
mortgage was assigned (in a bulk sale) eight months after a judgment of foreclosure had already 
been obtained.  Why take title to a worthless property when you can sell the mortgage?

The City of Rochester identified over $700,000 in maintenance and demolition costs associated 
with 135 vacant properties in foreclosures initiated by a single bank.  That bank, the city 
reported, had completed the foreclosures in only 16 of those cases.  updating the list of that 
bank’s vacancies pending in foreclosure using more recent data from December 2014, we found 
they had 74 foreclosure cases still pending on vacant properties.  Seventeen of the originally 
identified cases had been discontinued in 2014, although the properties remain vacant and 
abandoned.  Eleven of these cases have already been filed in new foreclosure actions and a 
twelfth case was filed in a Rochester demolition proceeding.  

What does this tell us about where the delays occur?  Consider that one of these cases had been 
filed in 2009, and the bank did not take further action for nearly five years.  That bank finally 
discontinued its foreclosure action at the end of February 2014, only to file a new foreclosure 
action in June 2014.  By December 2014, they had obtained a judgment of foreclosure - only six 
months after filing the new action.  Several more of these properties that were started over in 
2014 are already similarly poised to obtain the judgments of foreclosure.

Accordingly, any proposals to “fast track” foreclosures should be reviewed to make sure they 
would not  only allow banks to proceed more quickly on vacant properties, but would require 
them to do so.  They should also be required to identify how many of their delinquent mortgages 
are on vacant properties and provide a plan showing how they will address these properties.  

As noted before, if a homeowner has vacated the home and a bank decides to file a foreclosure 
rather than relinquishing its interest, it is entirely appropriate that the bank then bear the 
associated property maintenance costs.

Chapter 6 Recommendations:

•	 Any proposals to “fast track” foreclosures must ensure procedures not only allow banks to 
proceed more quickly on the vacant properties they select, but require them to work with 
courts and municipalities to address all vacant properties pending in foreclosure.   

•	 Servicing regulations should require servicers to identify how many of their delinquent 
mortgages are on vacant properties and describe what steps they will take to address 
them. 
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Summary of Chapter 7:  Reducing the Impact of Foreclosures by Keeping 
Owners in Their Homes

The best way to keep houses from becoming vacant is to keep owners in their homes…

In Part II, Chapter 7, we address the improvements to mortgage servicing needed to assure that 
homeowners do not lose their homes unnecessarily.  Given the weak home purchasing market in 
Rochester, we find that keeping current homeowners in their homes is the most effective antidote 
to increased vacancies.

Apart from our work in policy analysis, Empire Justice Center has advised or provided direct 
legal representation to thousands of homeowners over the last decade.  We also serve as an 
“Anchor Partner” and contract manager, in connection with the New York State Attorney General’s 
contracts with housing counseling agencies and legal services providers outside of New York 
City.  Those programs directly assist homeowners with loan modifications and representation in 
mandatory judicial “settlement conferences” as part of the foreclosure process.  These programs 
have been very successful, and in 2014 the NYS Attorney General announced that funding for 
these programs would be extended into 2016.  The settlement conference requirement was 
extended for another five years.  Given the value of these programs, that funding should be made 
permanently available.

Empire Justice Center’s “real world” experience has strengthened our belief that basic obstacles 
remain in place that impede greater success.  Key among those obstacles are the ability to make 
sure that the loan servicer has the information and authority to negotiate using net property 
value appraisals that reflect true value, and the refusal to consider principal reductions, regardless 
of the fact that a forced sale at foreclosure will not only displace the homeowner, but prolong 
the impact of the foreclosure on neighboring homes and ultimately bring a lower return to the 
mortgage holder as well.  

New York State’s mandatory foreclosure settlement conferences allow homeowners an 
opportunity to work directly with their lender towards an alternative to foreclosure.  This is 
done with the oversight of the court system, and since its inception in 2009, has given New York 
homeowners a much better chance to save their homes.  In late 2014, the settlement conference 
requirement was extended until 2020.  Given the success of this program, we urge state legislators 
to make this a permanent requirement.  State law should also be fortified by clearly providing 
authority for the court to take evidence and make determinations with respect to net property 
value during the settlement conference process.  In addition, plaintiffs should be required to 
update and substantiate appraisals on which they rely.  

We make several recommendations intended to improve the loan modification and servicing 
process.  In November 2014, the CFPB proposed changes to its mortgage servicing regulations.  
We support these proposed changes, as they address several of the issues we describe in this 
report.  There are additional issues that the current CFPB proposals do not address, and we 
encourage both state and federal regulators to take action on them.  They include requiring 
better access for Limited English Proficiency (LEP) homeowners, making loan modifications truly 
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affordable via principal reductions and reduced debt-to-income ratio modifications, and requiring 
better data reporting on foreclosures and modifications.

Chapter 7 Recommendations: 

•	 Strengthen New York’s required judicial settlement conferences by making it easier for 
courts to consider challenges to current property valuations, taking into account such 
factors as the effect of concentrations of foreclosures in the immediate area, and allowing 
homeowners in settlement conferences to use reduced tax assessments as evidence 
of decreased value, and obligating the mortgage holder to negotiate in good faith to 
consider a principal reduction that reflects this decreased valuation. 

•	 Require lenders to expedite the loan modification process and provide affordable loan 
modifications in line with the actual value of the property.

•	 Make funding permanently available for housing counseling and direct legal 
representation programs to assist homeowners faced with foreclosure. 

•	 Strengthen state and Federal regulations to assure better access for Limited English 
Proficiency (LEP) homeowners; make loan modifications affordable via principal 
reductions and reduced debt-to-income ratio modifications; replace property valuation 
estimates with true value assessment; and require better data reporting on foreclosures 
and modifications to enable better monitoring of servicers.
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at the start of this report, we quoted Dr. Martin 
Luther King, Jr.’s direction to us all that we should 
not be satisfied until the forces of justice break 

down the barriers that separate those in poverty from 
the wealthy power structure.  Instead of breaking down 
those barriers, however, the Great Recession and the related 
foreclosure crisis have fortified them.  over the last several years, 
we have witnessed an ironic tragedy in which those who created 
the housing crisis have not only survived but have prospered 
enormously from the damage they have wrought, and aspects 
of the programs created to respond to the needs of the housing 
and finance industry now threaten to make matters worse for 
homeowners and minority neighborhoods.    

We call upon our state and federal policymakers to begin to 
right these injustices by making sure that the homeowners 
and communities still fighting to survive in the wake of the 
foreclosure crisis have the tools and resources they need to 
begin to address the burdens thrust upon them.

REPORT CONCLuSION
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A Final Note:  Data Limitations and the Need for Improved Access to Local Data
In the introduction to this report, we noted the popular narrative that the foreclosure crisis is nearly over.  That 
misconception seems to come largely from press releases put out regularly by commercial real estate information 
services.  This narrative is misleading.  Statements that are based on national or state level data do not reveal 
local (city or neighborhood level) variations.  In fact, they conceal the increased impact created by foreclosures 
concentrated in specific neighborhoods where delinquency and foreclosure rates will be far higher than overall 
state or national figures.  State and national figures may be fine for investors, home builders and financial interests 
doing their own long range planning, but they shed no light on the issues supervisory agencies, state lawmakers and 
other policymakers should be addressing in order to mitigate the ongoing impact of foreclosures.  Localized data is 
essential to understanding and addressing the real problems faced by any community.  

In preparing this report we learned more than we had hoped to about the barriers that exist in obtaining the local 
information needed to evaluate the impact of foreclosures.  We have some basic recommendations.  Analysts need 
to be able to connect information that is now kept in what are essentially three separate silos: 1) court records, 
2) county land records, and 3) city property information databases.  Although there is presently no push-button 
solution, fortunately there is a key available: the Section-Block-Lot (SBL) identification numbers used uniformly 
throughout the state.  Court records presently do not incorporate the SBL identification numbers in a way that is 
readily retrievable for linking documents, but court rules could require them to be put in captions making them more 
readily retrievable in the record systems of the county clerks.  Since that requirement does not yet exist, in order 
to link data as we did for this report, we had to scrub property address data so that each of several thousands of 
individual property addresses appeared identically in the county and city databases.

Monroe County and the City of Rochester each maintain excellent public databases.  Those databases made it 
possible for us to conduct this analysis.  It would have been much more difficult, and most likely impractical, to do so 
for other cities or counties.  The city and county databases available to us made it possible to identify the thousands 
of city foreclosures from a database of over 8500 county foreclosure filings.  Although typically county and municipal 
website access for property information is limited to property-by-property searches, the City of Rochester facilitated 
our efforts by providing their complete property information database.  These property information files are kept by 
each municipality for tax assessment purposes.  They provide owner information, type of housing, and the valuation 
assessments and more for every property in the city.  The city separately made available access to its database of 
vacant properties.

Regarding county records, our access to the records maintained by the Monroe County Clerk’s office for court 
records (pending and cancelled cases, case dockets) and the separate land records (deeds, mortgages, assignments, 
notices of pendency, etc.) was possible because of Monroe County’s excellent online data services that make 
possible categorical searches for a variety of documents.  Monroe County contracts with a private database service, 
but provides access without charge.  unfortunately, Monroe County is the only county in the state to provide that 
particular service.  Several other counties provide similar service through another company, but that company 
considers their compilations to be proprietary and those counties charge for the service.    

Many of the data access issues we faced are technical concerns which we did not describe and do not provide 
recommendations for in this report.  Instead, we invite anyone who is working on data analysis similar to what we 
have undertaken to contact us.  We have already begun to share findings from this report with various agencies and 
court personnel.  We are hopeful that in working with them we will be able to facilitate greater data access to enable 
ongoing analysis by our organization and others.  
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33. Percentages come from FRBNY foreclosure rate data for mortgages in foreclosure as of June 2014 (see note 29 above).  Empire Justice 
Center estimates, based upon applying the FRBNY rate data to 2008-2012 Five Year American Community Survey estimates for Owner-
Occupant Housing units with mortgages (Table B25081), that the counties with the highest numbers of foreclosures are as follows:  Suffolk 
(21,068), Nassau (13,397), Queens (12,486), and Kings (11,461).
34. CoreLogic® noted in its October 2013 National Foreclosure Report that for the 12 months period prior (since October 2012) only 4,303 
foreclosures had been completed in the whole state. By October 2014, the number of cases completed in the prior 12 months (that is, since 
October 2013) was much higher, at 8,128. Completed foreclosures are cases where a property is sold at a foreclosure auction resulting in a 
title transfer to a third party or back to the lender, or where the action has been discontinued, most likely to a mortgage modification or a 
distress sale (a short sale or deed-in-lieu of foreclosure).  Although the number of cases closed in the prior twelve months from October 2013 
to October 2014 increased significantly, these numbers are small quite small compared to the total numbers of cases in foreclosure.   
35. In a recent ranking of all 159 public schools in the Rochester area, Rochester City schools took the bottom 34 rankings. Rochester’s highest 
ranked school was a charter school, in the 23rd spot, and only three more schools ranked above 126th (at 85th, 94th and 112th). See, G. Scott 
Thomas, “Rochester Area elementary school rankings in 201,” in Buffalo Business First, June 2, 2014, as found at: http://www.bizjournals.
com/buffalo/news/2014/06/02/rochester-area-elementary-school-rankings-in-2014.html?page=all .  An internal Empire Justice analysis of 
demographic changes accounting for the drop in the city’s population from 2000 to 2010 showed that there was a 39.8% drop during that 
time in the number of White, non-Minority families with children ages 6 to 17 between 2000 and 2010, suggesting a significant drag on the 
city’s housing market in which 88% of single family and two family houses have three or more bedrooms, the type of housing often most 
attractive to families with children. (See note 42 below)
36. The determination of whether a property is owner occupied or non-owner occupied (primarily rental properties) was made based on the 
tax notification address included for the property. The change from owner-occupied to non-owner occupied most likely represents  a shift of 
approximately eleven hundred houses when you take into account that there was 137 building drop in the overall number of single family 
homes (from 41,856 to 41,719). There was also a drop of 575 two family units, and 120 threeunit buildings for an overall decrease of 832 
fewer one to three unit buildings. Most of these, we presume, were through demolitions. We did not attempt to adjust for any new one to 
three unit buildings constructed in that time period.  
37. Tax foreclosures, while not included in our dataset or analysis, make the picture even worse.  Between the first FY quarter of 2009 and 
2012, the city of Rochester sold 20,948 tax liens to American Tax Funding Services, about half of which (1,214) went into tax foreclosure.  
Many more (4,779) became “Limbo properties” with ATFS neither settling the lien, nor proceeding to foreclosure.  See “Analysis of Bulk 
Tax Lien Sale, City of Rochester: Final Report,” prepared by Center for Community Progress, February 25, 2013 and available at: http://
www.cityofrochester.gov/WorkArea/DownloadAsset.aspx?id=8589956556.  The report, at 18, found that the percentage of tax delinquent 
properties that are vacant is more than double the percentage of vacancy among all properties in the City.
38. See note 35 above.
39. This circle crosses a staggered boundary between Census Tracts 22 and 21 on the northwest side of the City of Rochester. In Empire Justice 
Center’s impact rankings, based on numbers of foreclosures, the number of houses with mortgages and the geographic density, Tracts 22 and 
21 were ranked first and third most impacted respectively of the 192 census tracts in the county. The city bears the overwhelming burden of 
the impact with 36 of the 38 most impacted tracts in the county (the top 20% of the 192 tracts).
40. The inclusion of 78 non-residential properties out of a total of 2,392 pending foreclosures in some of our database calculations used in this 
report should not significantly alter any of our findings that have not already taken into account the residential vs. non-residential distinction.  
41. G. Scott Thomas, “2013 Rochester Area school district rankings,” Buffalo Business First, October 7, 2013, as found at: http://www.
bizjournals.com/buffalo/feature/schools/2013-upstate/2013/10/2013-rochester-area-school-district.html?page=all
42. See note 35.
43. Calculations based on 2000 Decennial Census file SF-1, Table P035 “Family Type by Presence and Age of Related Children”, and 2010 
Decennial Census file SF-1, Table P039, “Family Type by Presence and Age of Related Children” (using the corresponding tables for race and 
ethnicity). The numbers of families with children ages 6 to 17 declined for White, non-Minority families, from 4,630 to 2,625 households; 
declined for Black families, from 7,696 to 7,218 households; but slightly increased for Hispanic families, from 2,306 to 2,507 households.
44. Ingrid Gould Ellen and Josiah Madar, “The Foreclosure Crisis and Community Development: Exploring REO Dynamics in Hard-Hit 
Neighborhoods,” April, 2013, as found at: http://furmancenter.org/files/publications/REOHardHitWorkingPaperApril2013.pdf.
45. We determined changes in ownership and owner-type using information from Rochester’s property information database, which provides 
the owner-of-record each year for tax purposes (city tax roll) for each of the city properties in our sample during each of the five years we 
studied, as well as for 2005 to provide a pre-crisis reference.  
46. The calculations presented here were based on data extracted as of August 2, 2013
47. That percentage may actually be higher since the 2005 ownership status is not available for 28 of these properties.  
48.  2,436 as of December 10, 2014.
49. Although media reports may sometimes use the term “zombie foreclosures” interchangeably with “zombie homes,” the two are not 
identical.  Similarly, the terms “abandoned properties” and “abandoned foreclosures” have been used to reference the distinction between 
problem properties and stalled foreclosure actions.
50. In evaluating the effectiveness of policy proposals, there is still one more distinction to bear in mind - the difference between a “vacant” 
property and an “abandoned” property.  From a municipal code enforcement perspective, a vacant property that is being adequately 
maintained is not “abandoned” even if it is vacant.  
51. The Federal Reserve Bank of Cleveland has produced several staff reports and economic commentaries describing the impact of 
abandoned foreclosures and vacant properties, and on March 14, 2014 hosted the conference “Getting Back in Gear: Better Ways to Move 
Stalled and Vacant Foreclosures Forward.”  for their most recent reports go to the Federal Reserve Bank of Cleveland website: https://www.
clevelandfed.org/Community%20Outreach/Community%20Development/People/Foreclosure  Specific reports are cited in the notes below.
52. Judith Fox, The Foreclosure Echo: How Abandoned Foreclosures Are Re-Entering the Market Through Debt Buyers, 26 Loy. Consumer L. 
Rev. 25 (2013). Available at: http://lawecommons.luc.edu/lclr/vol26/iss1/3.
53. See “Policy Considerations for Improving Ohio’s Housing Markets,” A Staff Report of the Federal Reserve Bank of Cleveland, May 22, 2103, 
at fn.1.  
54. Citing: Kyle Fee and Daniel Hartley, “The Relationship between City Center Density and urban Growth or Decline,” Federal Reserve Bank 
of Cleveland Working Paper No. 12-13 (2013) (In the Cleveland MSA from 2000 to 2010, for example, population density declined most 
substantially in the central city, while some suburbs saw increases); and Kyle Fee and Daniel Hartley, “urban Growth and Decline: The Role of 
Population Density at the City Core,” Federal Reserve Bank of Cleveland Economic Commentary No. 2011-27 (2011).
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55. Citing: Daniel A. Hartley, “The Effect of Foreclosures on Nearby Housing Prices: Supply or Disamenity?” Federal Reserve Bank of 
Cleveland Working Paper, no. 10-11R (2010).”  See also, Hartley, “The Impact of Foreclosures on the Housing Market,” (October 2010), as 
found at: https://www.clevelandfed.org/Newsroom%20and%20Events/Publications/Economic%20Commentary/2010/The%20Impact%20
of%20Foreclosures%20on%20the%20Housing%20Market.
56. Citing: Francisca G.-C. Richter and Youngme Seo, “Inter-Regional Home Price Dynamics through the Foreclosure Crisis,” Federal Reserve 
Bank of Cleveland Working Paper No. 11-19 (2011); Stephan Whitaker and Thomas J. Fitzpatrick IV, “The Impact of Vacant, Tax-Delinquent, 
and Foreclosed Property on Sales Prices of Neighboring Homes,” Federal Reserve Bank of Cleveland Working Paper No.11-23r, Figure 2, 
p.39 (2011) (mapping the median home sales price in Cuyahoga County, Ohio); Stephan Whitaker, “Foreclosure-Related Vacancy Rates,” 
Federal Reserve Bank of Cleveland Economic Commentary No. 2011-12 (2011) (demonstrating that foreclosures in higher poverty areas, 
which tend to be in the central city, remain vacant after foreclosure at a much greater rate than foreclosures in lower poverty areas, which 
tend to be in the outer-ring suburbs); and Thomas J. Fitzpatrick IV and Mary Zenker, “Municipal Finance in the Face of Falling Property 
Values,” Federal Reserve Bank of Cleveland Economic Commentary no. 2011-25 (2011) (noting that housing in outer-ring suburbs tends to 
hold its value relative to county estimated taxable market values).”
57. The term “zombie title” has been used by others as well. For a compelling description of the hardship caused to homeowners by the 
failures of lenders to take title after having initiated, and even completed foreclosure proceedings, see Michelle Conlin, “Special Report: 
The Latest Foreclosure Horror: The Zombie Title,” Reuters, January 10, 2013, available at: http://www.reuters.com/article/2013/01/10/us-
usa-foreclosures-zombies-iduSBRE9090G920130110.
58. “Mortgage Foreclosures: Additional Mortgage Servicer Actions Could Reduce the Frequency of and Impact of Abandoned Foreclosures,”  
GAO-11-93, united States Government Accountability Office (GAO), Report to the Chairman, Subcommittee on Economic Policy, Committee 
on Banking, Housing and urban Affairs, u.S. Senate (November 2010), available at: http://www.gao.gov/assets/320/312243.pdf.
59. After the issuance of the GAO report, in 2011, the functions of OTS were transferred to the Federal Reserve Board (FRB), the Federal 
Deposit Insurance Corporation (FDIC), and the Office of the Comptroller of the Currency (OCC).  See, Public Law 111-203.
60. GAO Report, note 56, at 20.
61. GAO Report, note 56, at 26-27.
62. It was not practical to attempt to evaluate the complete document filings on each of the more than three thousand foreclosure cases we 
have been assessing.
63. BOA spokesman Richard Simon was quoted in September 15, 2014 article by the Center for Public Integrity as saying “Bank of America 
is committed to mitigating the potential for neighborhood blight created by abandoned properties  . . . .  Our policy dictates completion of 
foreclosures and no charge-offs of loans on vacant properties.”  “Zombie Homes Haunt Florida Neighborhoods, by Allison Fitzgerald and 
Jared Bennett, available at: http://www.publicintegrity.org/2014/09/15/15519/zombie-homes-haunt-florida-neighborhoods.
64. http://www.ag.ny.gov/press-release/ag-schneiderman-awards-20m-land-banks-across-new-york-state.
65. In New York State a special proceeding is a form of court action brought under special legislative authorization and following the 
expedited procedures of Article 4 of the Civil Practice Law and Rules (CPLR) rather than being prosecuted under the much longer time 
frame of a conventional lawsuit (summons, complaint, answer, preliminary motions, disclosure, trial and judgment). A special proceeding 
can be heard in a matter of weeks rather than months or years.   
66. An Article 19-A proceeding can be brought in any court of competent jurisdiction including City Courts and County Courts, not just 
the state Supreme Court. In cities with a Housing Court, such as Buffalo, or a housing “part” of the city court that has been established 
administratively, the opportunity to acquaint the court with the scope of the problems created by vacant housing and abandoned 
foreclosures may make those courts a more desirable forum.
67. The “Abandoned Property Neighborhood Relief Act of 2014,”  A.09341-A /S.07350-A (2014).
68. See New York Civil Practice Law and Rules, Section 6514(b) stating that the court may, upon the motion of “any person aggrieved and 
upon such notice as it may require,” cancel a Notice of Pendency if the plaintiff has not prosecuted the action in good faith. 
69. See John P. Relman, “Foreclosures, Integration, and the Future of the Fair Housing Act,” 41 Indiana Law Rev. 629 (2008), describing 
lawsuits brought in Baltimore and Cleveland, available at: http://www.prrac.org/projects/fair_housing_commission/los_angeles/relman.
pdf
70. See Robert C. Hockett, “It Takes a Village: Municipal Condemnation Proceedings and Public/Private Partnerships for Mortgage Loan 
Modification, Value Preservation, and Local Economic Recovery,” 18 Stan. J.L. Bus. & Fin. 121 2013). Available at: http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2038029.
71.  Raymond H. Brescia and Nicholas Martin, “The Price of Crisis: Eminent Domain, Local Governments, and the Value of underwater 
Mortgages,” Temple Political and Civil Rights Law Review (Forthcoming, Volume 24).
72. The GAO report (note 56) describes, at 27, that the median value used for a charge off in lieu of foreclosure on Freddie Mac properties 
was only $10,000 (compared to a median value of $130,000 for deeds in lieu of foreclosure, $158,000 for loan modifications, and $160,000 
for short sales), but that mortgages charged off by six servicers in Michigan and Ohio had median loan values of $25,000, and other 
servicer representatives said that properties with low values, such as below $30,000, were the most likely candidates and even high value 
properties could be charged off if there were safety hazards, extensive damage from vandals or fire. Charge offs could also occur on any 
property with a low unpaid principal balance.
73. Empire Justice Center’s five year sample, which did not include calendar year 2008, found 110 foreclosure actions brought by BOA 
and BAC that were vacant in September of 2013 (80 brought by BOA; 30 by BAC). Eliminating multiple actions on the same property and 
updating those figures by adjusting for cases discontinued in 2014 and properties added to or taken off of Rochester’s vacant property list, 
as of December 15, there were still 71 properties in pending BOA/BAC foreclosures that had been started before 2014. An additional 12 
properties that had been on the original list and remain three were the subject of new foreclosure actions filed in 2014 (start-overs). BOA 
also filed another 59 foreclosure actions in Rochester in 2014 that have not yet been cross-checked for vacant properties.  
74. See note 44 above, and further analysis at page 49 of this report.
75. See Nationstar Annual Report for 2013, cited below at note 82, in which Nationstar, a leading specialist servicer, describes its activities: 
“We service loans as the owner of the MSRs, which we refer to as “primary servicing,” and we also service loans on behalf of other MSR 
or mortgage owners, which we refer to as “subservicing.” We acquire MSRs on a standalone basis and have also developed an innovative 
model by co-investing with financial partners in “excess MSRs.” Subservicing represents another means of growing our servicing business, 
as subservicing contracts are typically awarded on a no-cost basis and do not require substantial capital. As of December 31, 2013, our 
primary servicing and subservicing represented 84.1% and 8.5%, respectively of our total servicing portfolio, with 7.4% of our outstanding 
servicing portfolio consisting of reverse residential mortgage loans.”
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76. As described on the MERS website, MERS was “created by the mortgage banking industry to streamline the mortgage process by using 
electronic commerce to eliminate paper… MERS acts as mortgagee in the county land records for the lender and servicer. Any loan - where 
MERS is the mortgagee - registered on the MERS® System is inoculated against future assignments because MERS remains the mortgagee no 
matter how many times servicing is traded.” (Emphasis added).
77. Sometimes, however, the ability of the mortgage holder to enter the property or step in as a mortgagee in possession will become an 
important issue.
78. Statement from the Fitch Ratings Agency, June 27, 2013, as reported by Reuters, “Fitch: u.S. Banks Give Way to Specialists in Subprime 
Servicing;” reporting that, “Over the last year, the sale of more than $500 billion in unpaid principle balance (uPB) to nonbank servicers from 
banks has been publicly reported, based on Fitch’s analysis.” Full statement available at: http://www.reuters.com/article/2013/06/27/fitch-
us-banks-give-way-to-specialists-i-iduSFit66211320130627.
79. See, “$4 Billion More in Bulk MSRs Available for Purchase: Brings Total MSR Offerings to more than $18 Billion Since April;” Housing Wire, 
September 3, 2014. Available at: http://www.housingwire.com/articles/31246-4-billion-more-in-bulk-msrs-available-for-purchase.
80. David Dayden, “New Bank of America Whistle-Blower Emerges: More Customer Abuse Secrets,” Salon, June 28, 2013. Available at: http://
www.salon.com/2013/06/28/new_bank_of_america_whistle_blower_emerges_more_customer_abuse/.
81. See e.g., Fitch, note 83. Internationally banks follow advisory standards established by the “Basel Committee” which is a body of the Bank 
of International Settlements based in Basel, Switzerland.  (See http://www.bis.org/bcbs/about.htm.)  Bank supervisory agencies from many 
countries, including the Federal Reserve Board of Governors, incorporate practice standards identified by the Basel Committee for use in 
conjunction with their own supervisory activities. These standards are intended to assure bank soundness and the avoidance of practices 
that led to the financial crisis of 2008. The current “Basel III” standards have more rigorous capital and liquidity requirements for banks that 
ascribe lower value to Mortgage Servicing Rights, thus making them a less desirable asset for banks. Non-banking servicers such as Nationstar 
are not subject to these standards. See, “Nationstar Sees More Deals as Regulators Investigate,” Bloomberg News, April 9, 2014. Available at: 
http://www.businessweek.com/news/2014-04-09/Nationstar-sees-more-deals-as-regulators-investigate. 
82. Kathleen M. Howley, “Rights Deals Dry up as Wells Fargo Holds $39 Billion,” Bloomberg News, December 5, 2014; available at: http://
www.bloomberg.com/news/2014-12-05/rights-deals-dry-up-as-wells-fargo-holds-39-billion.html?utm_campaign=morning%20scan-dec%20
5%202014&utm_medium=email&utm_source=newsletter&ET=americanbanker%3Ae3446149%3A746369a%3A&st=email. See also, Housing 
Wire, “Ocwen CEO unveils Company’s New Direction: Plans to Exit Agency Servicing; Increase Mortgage Originations,” December 23, 2014. 
Available at: http://www.housingwire.com/articles/32442-ocwen-ceo-unveils-companys-new-direction.
83. See, “$1.2 Billion Fannie, Freddie MSR Portfolio Available For Sale;” Housing Wire; November 19, 2014. Available at: http://www.
housingwire.com/articles/32106-12-billion-fannie-freddie-msr-portfolio-available-for-sale; and “$4.8 Billion Portfolio of Fannie, Freddie MSRs 
Hits Market,” Housing Wire, November 21, 2014, available at: http://www.housingwire.com/articles/32145-48-billion-portfolio-of-fannie-
freddie-msrs-hits-market.
84. See testimony of Julia Gordon, Center for American Progress, before the Senate Committee on Banking, Housing and urban Affairs, 
Subcommittee on Housing, Transportation and Community Development; December 9,2014, available at: https://www.americanprogress.
org; citing the FHFA “Foreclosure Prevention Report: May 2014,” available at: http://www.fhfa.gov/Aboutus/Reports/ReportDocuments/
ForeclosurePreventionReportMay2014FINAL.pdf.
85. In their 2014 SEC filing (Form 10-K, February 28, 2014), Nationstar Mortgage Holdings, Inc. included Annual Report “Item 7” which 
describes that out of the January 2013 purchase from Bank of America of mortgage servicing rights on 1.3 million residential mortgage 
loans, 47% of those loans were “owned, insured, or guaranteed by Fannie Mae, Freddie Mac or Ginnie Mae.” Available at: http://biz.yahoo.
com/e/140228/nsm10-k.html.
86. See, “Nationstar Sees More Deals as Regulators Investigate,” Bloomberg News, April 9, 2014. Available at: http://www.businessweek.com/
news/2014-04-09/Nationstar-sees-more-deals-as-regulators-investigate. 
87. Nationally a third major player in the mortgage servicing rights field is Ocwen Financial Corp, but transfers of MSRs by banks to Ocwen 
in New York State are on hold given concerns by the NYS Department of Financial Services regarding Ocwen’s servicing practices including 
conflicts of interest that “could create incentives to harm borrowers and push homeowners unduly into foreclosure.”  See “Wells Fargo Ends 
Sale of Loan-Servicing Rights to Ocwen,” Bloomberg News, November 14, 2014. Available at: http://www.bloomberg.com/news/2014-11-13/
wells-fargo-scraps-sale-of-mortgage-servicing-rights-to-ocwen.html.
88. See, note 86;  See also, Michael Corkery, “New York Demands Data from Mortgage Firm Nationstar,” Dealbook, New York Times, March 5, 
2014, noting that a letter to Nationstar from New York State Department of Financial Services Superintendent Benjamin M. Lawsky stated his 
office had received “hundreds of complaints from New York consumers” about modifications, improper fees and lost paperwork.  Available at:  
http://dealbook.nytimes.com/2014/03/05/n-y-regulator-raises-questions-about-mortgage-firm-nationstar/?_r=0. 
89. The Federal Housing Administration was created as an independent agency by the National Housing Act of 1934, but became part of HuD 
when HuD was formed as a cabinet level agency in 1965 as part of the Housing and urban Development Act of 1965.
90. See “Quarterly Report on FHA Single Family Loan Sales, Data as of May 30, 2014; u.S. Housing and urban Development, Federal Housing 
Administration; available at: http://portal.hud.gov/hudportal/documents/huddoc?id=report082814.pdf.
91. See “HuD Announces Pleliminary Result of Notes Sales under Expanded Distressed Asset Stabilization Program” at: http://portal.hud.gov/
hudportal/HuD?src=/press/press_releases_media_advisories/2012/HuDNo.12-187.
92. See, e.g. Rebecca Burns, “Housing Rights Group Says HuD Program Helps Wall Street, Hurts Homeowners;” Truth-Out.org;  October 
5, 2014; available at: http://www.truth-out.org/news/item/26609-housing-rights-group-says-hud-program-helps-wall-street-hurts-
homeowners.
93. Sarah Edelman, Julia Gordon, Aashna Desi, “Is the FHA Distressed Asset Stabilization Program Meeting Its Goals?”; Center for American 
Progress, September 2014; available at: https://www.americanprogress.org/reports/view/.
94. New York’s Civil Practice Law and Rules (CPLR) Rule 3408 requiring settlement conferences applies only to occupied properties. The 
specificity of this exception has been questioned by lenders’ attorneys who pose concerns regarding the proof necessary to establish a 
showing sufficient to protect the property from a subsequent challenge to title. Erring on the side of caution, they apparently choose to not 
assert in their filings that the action in no subject to the settlement conference requirement. Instead, they go ahead with the scheduling of 
conferences knowing that the mortgagor/owner will not appear. Given that any mortgagor in the foreclosure who has been properly served 
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and has not appeared could not later assert that a settlement conference was required, a final judgment of foreclosure should preclude 
there being any cloud on title. Even so, if a lender elects not to assert the exemption from the settlement conference requirement, our 
review of scores of case histories In Monroe County shows that scheduling these conferences adds at most a delay of a 6 to 8 weeks - a 
delay that pales in comparison to the delays attributable to lenders themselves failing to take the next steps required at each point in the 
process. Any form of “safe harbor” in the form of obtaining a certification from a municipal agency or similar certification protocol may be 
even more problematic, raising questions about the certification itself. 
95.  The current statute, CPLR Rule 3408 only applies to occupied properties, specifically, certain properties “in which the defendant is a 
resident of the property subject to foreclosure.”  Fast tracking procedures that require confirmations from municipal officials where the 
vacancy is not contested may and the plaintiff indicates the property is vacant, and may even take more time than the minor delays that 
may now occur when foreclosure plaintiffs treat a case as conference eligible and then simply proceed with the case after the defendant 
has failed to appear.
96.  In 2010 RPAPL 1307 was amended to require banks who obtain a Judgment of Foreclosure to meet minimal maintenance obligations on 
the property. That amendment was intended to address the problem of delays between the time a final judgment in favor of the bank was 
issued and the time the bank transferred the property or took title itself at a foreclosure sale. Reviewing individual case histories we see 
that in many cases banks now stop prosecution after obtaining the Order of Reference, the last stage in finalizing the paperwork to issue 
the Judgment of Foreclosure and Sale.  
97.  See note 68 above.
98. Realty Trac describes New York State’s foreclosure process as having taken nearly three years -- 1,056 days – at its high point in 2012, 
but reported that number was down to 1,037 days by the end of 2013. See materials presented by Realty Trac at the Federal Reserve Bank 
of Cleveland conference “Getting Back in Gear” available at: https://www.clevelandfed.org/Newsroom%20and%20Events/Events/2014/
Getting%20Back%20in%20Gear%20Conference . As of December 2014, the Realty Trac website now puts that number 445 days. http://
www.realtytrac.com/real-estate-guides/foreclosure-laws
99. Conversation  between report author Michael L. Hanley and Daren Blomquist, Vice President, RealtyTrac in March of 2014, followed by 
email correspondence in which Mr. Blomquist acknowledged that “ . . . we do not have coverage of foreclosure data in some of the upstate 
New York counties” 
100. State of New York unified Court System (NYuCS), “2013 Report of the Chief Administrator of the Courts.” Available at: http://www.
nycourts.gov/publications/pdfs/2013ForeclosureReport.pdf.
101. The “Abandoned Property Neighborhood Relief Act of 2014,” A.09341-A /S.07350-A (2014).
102. See, for example, Fannie Mae Single Family 2012 Servicing Guide (March 14, 2012), which requires in Section 302 that for vacant, 
tenant-occupied or abandoned properties the servicer must inspect a property as soon as possible after the servicer becomes aware 
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A fund for the flexible acquisition and disposition of distressed flexible acquisition and disposition of distressed flexible acquisition and disposition of distressed flexible acquisition and disposition of distressed 
mortgages and foreclosed or vacant propertiesmortgages and foreclosed or vacant propertiesmortgages and foreclosed or vacant propertiesmortgages and foreclosed or vacant properties will help stabilize 
communities throughout the state. With a one-time disbursement 
using the $800M in mortgage settlements with JP Morgan Chase, 
Citi, and Bank of America, New York can establish a program 
with the goal of avoiding  foreclosures avoiding  foreclosures avoiding  foreclosures avoiding  foreclosures 
and ameliorating the effects of the and ameliorating the effects of the and ameliorating the effects of the and ameliorating the effects of the 
foreclosure crisisforeclosure crisisforeclosure crisisforeclosure crisis, as the mortgage 
settlements require.  

The Community Restoration Fund, a 
CDFI, will address diverse community 
needs across the state: 

Purchase mortgage notes on 1-4 
family homes at discounted rates, based on current market value- 

→ Modify mortgages to affordable rates. 

Acquire homes at discounted rates from lenders, and purchase 
homes at auction or through short sale— 

→ Rent or sell back to homeowner with an affordable loan 
→ Fund local, not-for-profit development efforts to turn vacant 

properties into affordable housing  
→ Demolish homes beyond repair.  

The Community Restoration Fund will deter speculation and deter speculation and deter speculation and deter speculation and 
property flippingproperty flippingproperty flippingproperty flipping in low– and moderate-income neighborhoods, 
help communities reduce blightreduce blightreduce blightreduce blight, and restore desperately needed 
property tax income to the counties and townstax income to the counties and townstax income to the counties and townstax income to the counties and towns.  
 
Under the settlements, banks have incentives to contribute funds 
to CDFIs. As a result, state dollars creating the fund will be 
leveraged with additional contributions from the banksleveraged with additional contributions from the banksleveraged with additional contributions from the banksleveraged with additional contributions from the banks. Over time, 
this initiative will become a selfselfselfself----sustaining revolving loan fundsustaining revolving loan fundsustaining revolving loan fundsustaining revolving loan fund.  
 
This proposal targets only the portion of the surplus that 
originated with mortgage settlements and is specifically designed 
to assist affected homeowners and communities. 




Stabilize Neighborhoods, Maintain Affordable Housing, Combat 

Speculation, and Remediate Blight  
Using the Mortgage Settlement Funds 

c/o New Economy Project  /  121 West 27th St., Suite 804  /  New York, NY  /  10001 / (212) 680-5100  /  nyrl@neweconomynyc.org 

 

New Yorkers for 

Responsible Lending 

(NYRL) is a state-wide 

coalition that promotes 

access to fair and 

affordable financial services 

and the preservation of 

assets for all New Yorkers 

and their communities.  

 

NYRL is dedicated to 

fighting predatory practices 

in the financial services 

industry, through policy 

reform, education and 

outreach, research and 

direct services.  

 



NYRL members include 

community financial 

institutions, community-

based organizations, 

affordable housing and 

foreclosure prevention 

groups, advocates for 

seniors, legal services 

organizations, and 

community reinvestment, 

fair lending, and consumer 

advocacy groups.  

 

Established in 2000, NYRL 

has more than 160 member 

organizations throughout 

New York State. 

 

 

Use mortgage 
settlement funds to 
help communities 
recover from the 
foreclosure crisis and 
keep homeowners in 
their homes. 
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c/o New Economy Project / 121 West 27
th
 St., Suite 804 /  New York, NY / 10001 / (212) 680-1500 / nyrl@neweconomynyc.org 

 

NEW YORK STATE COMMUNITY RESTORATION FUND 
FREQUENTLY ASKED QUESTIONS  

 
1. What is the goal of the Community Restoration Fund?   The goal is to create a fund that will complement, 
not duplicate, existing programs and resources aimed at foreclosure prevention and neighborhood 
stabilization by purchasing distressed notes and properties. The fund will then arrange for them to be made 
available for homeownership, affordable housing, and other uses that will promote neighborhood stabilization 
– three key outcomes that are good for homeowners, neighborhoods, towns and cities. 
 
2. The state has mandatory settlement conferences, a statewide program for free legal services and 
housing counseling (HOPP), and low-cost loans for homeowners (also HOPP).  Why do we need to allocate 
more funding for the foreclosure crisis?  All of these foreclosure prevention efforts are critical, helping to stem 
the tide, and must be continued. However, communities around the state have been severely impacted by the 
crisis. Our neighborhoods are struggling to deal with vacant properties, blight, and underwater mortgages that 
the banks aren’t modifying. The Community Restoration Fund will complement the state’s prevention efforts by 
addressing the homes that can’t be saved using these other tools. The Fund will acquire distressed properties 
and rehabilitate them for new owners or demolish if they are beyond repair and will acquire underwater loans 
at a discount so homeowners can get affordable modifications. Banks can’t or won’t do principal reduction, 
but are looking for ways to get these loans off their books. HUD is also selling distressed FHA notes and there is 
national pressure for FHFA to do the same. We need to capture these properties and find home-saving 
solutions whenever possible, and alternative affordable housing solutions if necessary. When we acquire these 
properties, we can then protect the cities from disinterested investors and speculators, and eradicate blight in 
the small towns.  

 
3. What funds have you identified to help capitalize the Community Restoration Fund?  NYRL is targeting a 
portion of over $800M in cash coming to the state as a result of the mortgage settlements with JP Morgan 
Chase, Bank of America, and Citi.  A settlement with Ocwen Loan Servicing will bring in another $100M. Details 
on page two. 

 
4.  Are the mortgage settlement funds tied to any particular purpose?  Yes, the funds are supposed to be 
spent to ameliorate the impact of the foreclosure crisis.  The specific language is on page two. 
 
5. What are the other aspects of the settlement?  Do the banks have to contribute additional funds to the 
state?  Yes.  In fact, Bank of America is required to donate a minimum of $8.1M to capitalize a Community 
Development Financial Institution (CDFI), land bank, or community development fund.  Details on page two. 
 
6. What about the National Mortgage Settlement? How did New York use those funds?  The state received 
$130M in cash from the National Mortgage Settlement.  The Attorney General has designated over $100M of 
those funds for the HOPP program, which provides homeowners with legal services and housing counseling, as 
well as access to low-cost loans to help them avoid foreclosure (MAP).  The Attorney General is also supporting 
land banks.  The AG recently committed to extend the HOPP program two more years – to September 2017. 
 
7.  Does this program already exist in New York?  No. The Community Restoration Fund will seek to work 
with an existing CDFI so that we don’t need to reinvent the wheel. To date, however, there is no CDFI or other 
program acquiring notes and properties in bulk, on a statewide basis, in NY. Land banks can do similar 
acquisitions but cannot operate statewide, and that scale is needed for bulk acquisitions, which make the 
purchase of notes possible and much more cost effective.  
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APPENDIx D

 
 

c/o NEDAP  /  176 Grand Street, Suite 300  /  New York, NY  /  10013 / Tel: (212) 680-5100  /  Fax: (212) 925-2092  /  nyrl@nedap.org 

 
 
 JP MORGAN CHASE 

11/19/13 
BANK OF AMERICA 
8/20/14 

CITICORP 
7/14/14 

 
CASH TO STATE 

 
$613M 

 
$300M 

 
$92M 

Previously allocated $68M to general fund 
$81.5 to OAG 

  

Funds Remaining $439,549,965 by MOU $300M $92M 

 
 JP MORGAN CHASE BANK OF AMERICA CITICORP 
    
LANGUAGE 
RESTRICTING USE 
OF THE FUNDS 

To be distributed as per 
MOU “to avoid 
preventable foreclosures, 
to ameliorate the effects 
of the foreclosure crisis, 
to enhance law 
enforcement efforts to 
prevent and prosecute 
financial fraud or unfair 
or deceptive acts or 
practices, and to 
otherwise promote the 
interests of the investing 
public” 

“The payment to [NYS] shall be 
used, to the maximum extent 
possible, for purposes of 
redeveloping and revitalizing 
housing and home ownership 
and rebuilding communities in 
the State, and for programs 
intended to avoid preventable 
foreclosures, to ameliorate the 
effects of the foreclosure crisis, 
to provide funding for housing 
counselors and legal assistance, 
housing remediation and anti-
blight projects, to enhance 
housing code compliance efforts 
aimed at addressing blight and 
disinvestment, and to enhance 
efforts to remediate the effects 
of financial fraud or unfair or 
deceptive acts or practices.” 

“The payment to [NYS] shall be 
used, to the maximum extent 
possible, for purposes of 
redeveloping and revitalizing 
housing and home ownership 
and rebuilding communities in 
the State, and for programs 
intended to avoid preventable 
foreclosures, to ameliorate the 
effects of the foreclosure crisis, 
to provide funding for housing 
counselors and legal assistance, 
housing remediation and anti-
blight projects, for code 
enforcement, and to enhance 
law enforcement efforts 
involving financial fraud or 
unfair or deceptive acts or 
practices.” 

    
 
 JP MORGAN CHASE BANK OF AMERICA CITICORP 
    
ADDITIONAL BANK 
FUNDS TO BE SPENT 
IN NEW YORK FOR 
REQUIRED CREDIT 
UNDER THE 
SETTLEMENTS  
 
(these lists are not 
exhaustive) 

 $8.1M minimum in 
donations to capitalize 
certified Community 
Development Financial 
Institutions (CDFIs), 
land banks, or 
community 
development funds 
administered by not-
for-profits or govt 
 
 

$90M minimum for 
borrower relief (incl. 
principal reduction 
modifications and 
interest rate 
reductions), LMI 
lending, neighborhood 
stabilization (incl. 
donations to capitalize 
CDFIs, land banks, and 
community 
development funds),  
and affordable rental 
housing  

    
 

January 15, 2015 
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In the Eye of the Storm: Why the Threat of Foreclosure Damage Continues

By Michael L. Hanley and Ruhi Maker
This report could not have been written without the dedicated assistance of many individuals.  Special thanks go 
to Barbara Van Kerkhove, Ph.D. for her mortgage lending analysis, as well as for preparing the Executive Summary 
of this report and for her extensive editing of the initial drafts.  Many other Empire Justice Center staff members 
deserve thanks for their careful reviews and edits of later drafts, especially Tamara Frazier and Dorey Roland Savio.  
In particular we wish to acknowledge the huge contribution of Kevin Purcell who burned the midnight oil (for 
many midnights nights running) to make the complex issues and data presented in this report more readable.

Additional thanks go to Rebecca Caico and Kirsten Keefe (along with Kevin) for their input and review of the 
substantive and procedural issues related to foreclosures and to Kristin Brown (along with Tamara) for her 
guidance on public policy issues and implications.  Many thanks go as well to James Dukette who helped prepare 
the client stories that put human faces on the complex issues covered in this report.  
 
This report would never have seen daylight without the help of Kristi Hughes, Alex Maroselli, Kelli Shaffner, 
and Michelle Peterson who were responsible for its actual production, and for making sure that we get it 
into the hands of the policymakers who need to see it, and the community leaders who fight every day in the 
neighborhoods we describe that are burdened by foreclosures and whose voices we hope to make heard.    

We note, too, that we could not have even initiated a project such as this without the faith that our CEO Anne 
Erickson and our Chief Counsel Bryan Hetherington placed in us – along with their willingness to allocate the 
considerable resources that were needed.  More importantly we wish to thank them, and the entire Board of the 
Empire Justice Center, for their willingness to take on similarly ambitious projects that are needed to advance the 
rights and improve the lives of low-income New Yorkers.    

We want to underscore that a comprehensive analysis such as this cannot be undertaken without the 
transparency made possible by having public access to critical data.  In that regard, we wish to note that the 
importance of the public data provided by the New York State Department of Financial Services, the Federal 
Reserve Bank of New York, the Office of the Monroe County Clerk, Greater Rochester Association of Realtors, and 
the City of Rochester.  

We would like to dedicate this report to Florence Wagman Roisman, Professor of Law at the Indiana 
university  Robert H. McKinney School of Law.  For over three decades Florence has been relentless in reminding 
housing advocates across the country of the importance of identifying how communities of color are all too often 
burdened by what may seem to be racially and ethnically neutral policies and practices, and has inspired us to 
make sure such practices do not go unquestioned and unchallenged.

Empire Justice Center would like to thank New York State Attorney General Eric Schneiderman for his continued 
commitment to helping families in foreclosure and for his dedication of National Mortgage Servicing Settlement 
funds to foreclosure prevention and community revitalization.  Today, housing counseling and legal services are 
available free of charge to homeowners in every county of the state through the Attorney General’s Homeowner 
Protection Program (HOPP) and over $30 million has been provided to land banks statewide. 

Finally, we would like to thank the JPMorgan Chase Foundation, Greater Rochester Association of Realtors 
(through the National Association of Realtors’ Housing Opportunity Program), Canandaigua National Bank and the 
KeyBank Foundation for the seed funding they provided for the initial research conducted for this report.
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