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Dear Mr. Rhodes: 
 
As organizations committed to ending hunger in New York State, we thank you for the 
opportunity to comment on the proposed regulations regarding the Supplemental Nutrition 
Assistance Program (SNAP) work requirements and SNAP conciliation process.  
 
The proposed regulations will help bring New York State into compliance with federal SNAP 
requirements and the settlement agreement reached in Richard C. v. Proud (12-CV-5942, 
S.D.N.Y.), a federal class action lawsuit co-counseled by Empire Justice Center, National Center 
for Law and Economic Justice, Legal Aid Society and Cooley LLP. 
 

ANALYSIS 

 
Under the provisions of 7 C.F.R. §§ 273.7(f) and 273.13, individuals facing a SNAP employment 
and training (“E&T”) sanction must be given notice of their right to stop the sanction from going 
into effect by coming into compliance before the effective date of the sanction.  New York's 
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CNS sanction notices had not been informing individuals of this opportunity.  Pursuant to an 
agreement reached in the Richard C. case, there has been a moratorium on SNAP E&T sanctions 
since December 2012 until OTDA could ensure that this important due process right, a “second 
chance” notice, was given to every SNAP recipient facing the sanction process. 
 
Because OTDA determined that it would be administratively burdensome to implement this 
provision once a notice of adverse action (“NOAA”) had already been issued on a particular 
case, OTDA sought and received approval for a federal waiver from USDA to incorporate the 
conciliation process into New York's E&T sanction process, and to incorporate the second 
chance notice into the conciliation process.  The conciliation process will be similar to the one 
that is already in effect for temporary assistance, but with some differences. 
  
Under the new SNAP conciliation process as proposed by OTDA, when a district determines that 
a failure or refusal to comply with SNAP work requirements has occurred, the district will mail a 
notice to the individual.  This notice will warn the person that there is an instance of non-
compliance with work rules which may result in a sanction.  The notice will give the person 10 
days to contact the district in order to: (1) provide a good cause reason for the non-compliance; 
(2) show that they are supposed to be exempt from work requirements; or, (3) agree to come 
into compliance (the "second chance" provision).   
 
If the person contacts the district within 10 days and demonstrates good cause or documents 
an exemption from the work rules, the conciliation process ends and no sanction is issued.  If no 
good cause exists and the person is not exempt from work rules, the sanction can still be 
prevented if the individual agrees to come into compliance.  The district gets to determine 
exactly what constitutes compliance.  The proposed regulations indicate that the entire 
conciliation process should not last longer than 30 days, unless the district consents to a longer 
time period. 
 
If the person does not comply to the satisfaction of the district, or fails to respond to the notice, 
the district will issue a subsequent notice (notice of adverse action or NOAA) to inform the 
SNAP recipient of the impending reduction or discontinuation of SNAP benefits.  Once the 
NOAA is issued, the individual can no longer stop the sanction from going into effect by coming 
into compliance before the effective date pursuant to New York's waiver, since the "second 
chance" was already provided during the conciliation process.  (Please note that federal 
regulations do not require states to offer a SNAP E&T conciliation process.) 
 
OTDA has made some other beneficial changes to the proposed regulations.  First, they have 
clarified that SNAP applicants who do not comply with work rules and who do not have good 
cause for their non-compliance cannot face a durational sanction for E&T non-compliance, as is 
consistent with the federal regulations.  Instead, the individual household member who failed 
to comply will be denied SNAP, but the remaining household members may proceed in the 
application process.  The district should still assess whether good cause exists for the non-
compliance, or whether the individual who is not in compliance should be exempted from work 
requirements before denying the SNAP applicant who is out of compliance with E&T 
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requirements.  The SNAP applicant who faces a possible denial due to E&T non-compliance will 
not be offered conciliation as a recipient of ongoing SNAP benefits would.  Rather, SNAP 
applicants who have been denied due to E&T non-compliance can reapply at any time and 
either demonstrate that they are exempt from the work rules, or comply with SNAP E&T 
requirements.   
 
Second, OTDA has added "inability to participate due to a domestic violence (DV) situation" as a 
specific good cause reason for non-compliance with SNAP E&T rules.  We recommend that this 
information be included in notices that will be going out to applicants and recipients.  This is 
hugely important because there is no DV screening/liaison process built into SNAP, as there is in 
temporary assistance.  A DV survivor who applies for SNAP only, and not temporary assistance, 
could be assigned to a SNAP E&T program and face loss of benefits simply because of the DV 
situation.  OTDA's proposed changes will provide better due process protections for these 
individuals.   
 
RECOMMENDATIONS 
 
We support the proposed changes, but find that these changes are inadequate to preserve 
individual due process rights and bring New York into compliance with federal regulations.    
 
USDA has clarified that E&T sanctions can only be imposed for mandatory participants who 
have been found to be non-compliant with subsidized or unsubsidized work activities if, and 
only if, the state agency establishes willful misconduct on the part of the individual; establishing 
mere failure or refusal without good cause is not sufficient to form the basis of a SNAP E&T 
sanction.1  The proposed amended language in the draft New York regulations does not contain 
the willful misconduct standard.  New York must incorporate the willfulness standard into 18 
N.Y.C.R.R. §§ 385.11 and 385.12, and into its conciliation process and CNS notices before 
resuming any further sanctions.   
 
Also, New York should add domestic violence as a specific, explicit basis for exemption from 
SNAP work rules in 18 NYCRR 385.3(a).  While the federal regulations do not require domestic 
violence victims to be exempt, New York has authority under federal law to amend its state 
SNAP E&T plan and exempt DV victims from SNAP work rules.   
 
Finally, federal law does not require that SNAP applicants and recipients be subject to 
mandatory employment and training rules.  We strongly recommend that New York adopt a 
voluntary SNAP employment and training program, as 27 other states have done.2  A robust 
voluntary E&T program will assist low income households in securing and maintaining 

                                            
1
 See p. 19 at http://www.fns.usda.gov/sites/default/files/SNAP-ET-Pilot-RFA.pdf 

 
2
 See p. 16 of USDA's Tenth edition of its State Options Report, dated August 2012, available at 

http://www.fns.usda.gov/state-options-report.    
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employment, and at the same time will prevent unnecessary sanctioning and help to alleviate 
hunger, as Governor Cuomo has pledged to do. 
 
We appreciate the opportunity to comment on these proposed regulations. 
 
Sincerely, 
 
         
 
Saima Akhtar       Cathy Roberts 
Senior Staff Attorney      Senior Paralegal 
 
on behalf of  Empire Justice Center 
Hunger Solutions New York 
Legal Services NYC 
MFY Legal Services, Inc. 
Nassau Suffolk Law Services Committee, Inc. 
New York Legal Assistance Group 
Safety Net Project of the Urban Justice Center 
 

cc:   Bonnie Brathwaite, NERO SNAP Director, USDA-FNS (via e-mail:  
Bonnie.Brathwaite@fns.usda.gov)  

 


