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To Whom It May Concern:  
 
Thank you for the opportunity to comment on HHS’ Request for Information (RFI) regarding 
regulatory reforms and improved health care choices to empower patients.    
 
Empire Justice Center is a statewide, multi-issue, multi-strategy public interest law firm in 
New York working with low-income families and underserved populations.  Our work includes 
a significant health practice through which provide policy advocacy, litigation, training and 
direct service to improve access to affordable health insurance and quality health care.   
 
Our extensive work on health care, including working closely with the New York Departments 
of Health and Financial Services on implementation of the Affordable Care Act in New York, 
informs our comments and recommendations on the proposed regulations.   
 
Our comments address the four questions posed in the RFI. The regulations implementing 
the Affordable Care Act (ACA) discussed below have empowered patients, promoted 
consumer choice, stabilized the insurance market, and enhanced affordability for consumers. 
These federal protections have ensured that millions of individuals gained health coverage, 
including those who prior to the ACA experienced discrimination in accessing and affording 
the health care they needed. Empire Justice Center urges HHS to continue these federal 
protections so that consumers are able to obtain affordable, quality coverage while ensuring 
a stable, robust health insurance market. 
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Question #1: Empowering patients and promoting consumer choice. What activities 
would best inform consumers and help them choose a plan that best meets their 
needs?  Which regulations currently reduce consumer choices of how to finance their 
health care and health insurance needs?  Choice includes the freedom to choose how 
to finance one's healthcare, which insurer to use, and which provider to use. 
 
Over the last several years, HHS has developed regulatory protections designed to ensure 
that consumers have the information they need to choose a plan that meets their needs. We 
disagree with the premise that regulation has reduced consumer choice with respect to how 
to finance one's healthcare, which insurer to use, and which provider to use.  For example, 
the regulations described below have provided important protections aimed at ensuring 
patient empowerment and choice: 
 

 HHS has improved provider directories.  
HHS has ensured that plan provider directories include a range of salient information, 
including the provider’s affiliations, location, capacity for new patients, and specialty 
type. This regulation was vital to promoting consumer choice, since ensuring that 
provider directories are up-to-date is a continuing struggle, making it difficult for 
consumers to ensure that they are selecting a plan that contracts with the provider of 
their choice.  As noted by the United Hospital Fund, “A recent quarterly report from the 
[New York State Department of Health] to federal Medicaid regulators noted that 15 
health plans in New York had received a ‘Statement of Deficiency’ as a result of a 
recent survey on the accuracy of provider network directories. The State Attorney 
General announced settlements in 2012 with eight major health insurance companies 
that require them to ensure the accuracy of provider directories by more regularly 
removing nonparticipating providers, and by implementing new business practices for 
updating online directories promptly.”1  The same report warned that “[i]naccurate 
network information can create problems for consumers, such as unexpected out-of-
pocket costs or ill-informed selections of health plans; for providers, it could mean, for 
example, delays in discharging a patient because services the patient requires after 
leaving the hospital are unavailable.” 2  As a result, HHS’ regulations are crucial to 
ensuring that consumers in the Marketplace have access to the information they need 
about provider networks to make an informed decision about which plan choice is right 
for them.  The regulations also prevent inadvertent use of out-of-network providers that 
result in “surprise bills,” a problem also addressed by the ACA.  
 

 HHS has facilitated access to information about plan networks.  
HHS’ rules have enhanced choice by ensuring plans that participate in the Federally 
Facilitated Marketplace produce provider information in a template that allows HHS to 
aggregate the data and present it to consumers in one place. While New York runs its 
own Exchange, this federal regulation is crucial in those states that use the federal 

                                                 
1 UNITED HOSPITAL  FUND, NETWORKS IN NEW YORK AND THE AFFORDABLE CARE ACT (2013), pp. 37-38  
https://www.uhfnyc.org/assets/1123.   
2  Id. at 37.  See also JAY HANCOCK,  INSURERS’ FLAWED DIRECTORIES LEAVE PATIENTS SCRAMBLING FOR IN-
NETWORK DOCTORS,  NEW YORK TIMES, DEC. 4, 2016  p. A-25 (available at 
https://www.nytimes.com/2016/12/03/us/inaccurate-doctor-directories-insurance-enrollment.html?_r=0)  
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Marketplace, to promote choice and empower consumers by allowing them to easily 
compare plans by their participating providers.  

 
 HHS has protected consumers from “surprise bills.”  

Another regulation that promotes consumer choice reduces the incidence of “surprise 
bills” starting in 2018. This HHS regulation protects consumers by ensuring that plans 
provide advance notice to consumers when they receive prior authorization for a 
service that may be provided all or in-part using out-of-network providers. These 
protections are critical to ensuring that consumers can choose to use only in-network 
services from their plan’s contracted providers, and avoid a bill if their plan or provider 
brings in out-of-network providers to perform or assist in the performance of 
procedures without the consumers’ knowledge or consent. HHS’ rule prevents plans 
from “tricking” consumers into seeing a provider they have no desire to see, at great 
cost to themselves, without any notice.  
 
New York State enacted a similar law that became effective in April 2015, in response to 
thousands of complaints from insured individuals whose insurers denied 
reimbursement for medical services, where the consumer was unaware that the 
provider was out-of-network.  These types of complaints outnumbered all others 
handled by the state’s health consumer assistance agencies, insurance regulators, 
and the state Attorney General’s Health Care Bureau. Unpaid medical bills from these 
out-of-network services are a major source of credit problems and bankruptcies for 
consumers.  The “Surprise Bill” law was crafted to address the problem.  New York’s 
law requires new disclosures from insurers, hospitals and doctors to help patients 
avoid higher out-of-network bills. Hospitals must disclose which health plans they 
accept and list standard charges for services. They must alert patients that physicians 
working at an in-network facility may not actually participate in the insurance network 
and can therefore bill patients directly. The law holds the consumer harmless if proper 
disclosures were not made. The law establishes an Independent Dispute Resolution 
Process to set a reimbursement amount – a compromise between the insurer and 
provider, lifting the burden on consumers of negotiating the bills on their own.3   
 
For states that have not enacted a surprise bill law of their own, the ACA provision is 
critical to protect their residents.  

 
 HHS’ rules promote continuity of care.  

HHS’ rules ensure that plans make a good faith effort to provide written notice of 
discontinuation of a provider to enrollees who have seen that provider on a regular 
basis or who receive primary care. They further protect consumers by ensuring that 
health plans allow enrollees in active treatment to continue seeing their providers, 
even when those providers leave the plan’s network. These rules protect consumers 
who are mid-treatment from experiencing a gap or delay in their care if their plan and 
provider no longer contract with each other. When a consumer chooses a plan in order 
to receive care from a particular provider, these rules preserve and honor that choice 

                                                 
3  The “Emergency Medical Services and Surprise Bill Law” is located at New York Insurance Law Section 
3241(c) and New York Financial Services Law Article 6; see state website at 
http://www.dfs.ny.gov/consumer/hprotection.htm.       
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by ensuring that the consumer can continue a relationship with that provider, even if 
the provider leaves the consumer’s plan before the end of the year.  
 
Additionally, continuity protections are needed if and when plans withdraw from 
serving a particular market area.  In a managed care program that provides long term 
services and supports for dual eligibles in New York, this year we have seen a number 
of plans cease services in certain counties, causing disruption of services for their 
members, who are forced to find other plans that inevitably have different provider 
networks. Continuity protections are critical.  
 

 HHS’ rules support navigator programs and consumer assistance.  
Navigators and other consumer assisters provide information and services to 
consumers in a fair, accurate, and impartial manner according to conflict of interest 
rules.  Brokers working on commission, by contrast, often steer clients to plans that 
pay the highest, leading consumers to purchase health coverage that does not fully 
meet their needs.  HHS’ rules ensure that consumers who need special help, including 
people with disabilities and those with limited English proficiency, get the assistance 
they need, ensuring that all consumers are empowered.  HHS’ rules have promoted 
choice and empowerment by ensuring that consumers have access to trusted advisors 
who can give consumers information to determine which coverage best suits their 
needs.  
 
In New York, navigators play a key role in helping literally millions of people 
understand the complex eligibility rules and enroll in health care – both Medicaid and 
qualified health plans.  Empire Justice Center relies on the navigators to assist our 
clients who need assistance through the insurance application process and making 
choices about their options.  Further, Empire Justice Center is a part of New York’s 
consumer assistance program, Community Health Advocates, 
(http://communityhealthadvocates.org/about-cha), which consists of a network of 
community based organizations throughout New York that helps people with questions 
and problems once they are already enrolled in insurance.  New York’s navigator and 
community assistance programs all have well trained, dedicated advocates whom we 
know provide unbiased, quality assistance.  

 
 HHS’ standardized benefit options to reduce consumer confusion and facilitate 

access to plans that meet care, treatment, and affordability needs.  
HHS’ rules facilitate choice by providing options in a standard format, outlined in the 
2018 Notice of Benefit and Payment Parameters Final Rule. Prioritizing standardized 
plans allows consumers to more easily make apples-to-apples comparisons of 
provider networks, cost-sharing, and drug formularies. This helps consumers make 
informed, cost-effective choices about purchasing insurance.   
 
Standardized benefit formats have been in effect nationally for years for Medigap 
(Medicare Supplemental Insurance) policies, with highly beneficial effects of enabling 
consumers to easily compare plans.  

 
 HHS should monitor and enforce transparency requirements.  

Transparency of plan information – including ensuring plans provide up-to-date and 
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accurate formularies and provider networks to both prospective and current enrollees 
– is critical to ensure that consumers have the information they need to choose the 
best plan. We are concerned that formularies and provider network information posted 
online are oftentimes still outdated, incomplete, and do not provide consumers with 
accurate information needed to select plans that best meet their prescription drug and 
provider network needs.  This information is critical for those living with chronic 
illnesses and disabilities to ensure that these individuals have the information they 
need to select plans that cover necessary medications and provide access to 
providers with the appropriate experience and expertise to treat their conditions.   

 
 HHS should work with insurers to encourage and maximize Marketplace 

participation and avoid bare counties.  
Having counties without any insurer participating in the Marketplaces would severely 
limit consumer choice, especially for low-income consumers who rely on premium tax 
credits that are only available through the Marketplaces. For the last four years, state 
insurance commissioners and federal regulators have worked together alongside 
insurers to encourage Marketplace participation and ensure that there were no “bare” 
counties nationwide.4 HHS should use its existing authority to continue to work with 
states to ensure that all consumers have a choice of plan in their county. 

 
Question #2: Stabilizing the individual, small group, and non-traditional health 
insurance markets. What changes would bring stability to the risk pool, promote 
continuous coverage, increase the number of younger and healthier consumers 
purchasing plans, reduce uncertainty and volatility, and encourage uninsured 
individuals to buy coverage? 
  
The Administration should strengthen, and not undermine, Marketplaces so that enrollees 
can access affordable, quality care. We urge the following actions: 
 

 Guarantee Continued Funding for Cost Sharing Reductions.  
Cost Sharing Reductions (CSRs) have brought stability to the Marketplace by ensuring 
that coverage is affordable to consumers, making them more likely to purchase 
coverage. Uncertainty about the Administration’s commitment to this important 
affordability program makes it very difficult for issuers to set rates for the upcoming 
plan year and is impacting decisions by some issuers not to continue selling products 
in the Marketplace. Continuing to fund CSRs over the long term will increase stability 
to the Marketplace by resolving this uncertainty, and ensuring that coverage remains 
affordable. 
 

 Enforce the Individual Shared Responsibility Payment (ISRP).  
The ACA requirement to maintain Minimum Essential Coverage (MEC) or pay a tax 
penalty is designed to ensure that healthier consumers participate in the Marketplace. 
Enforcing the ISRP will stabilize the risk pool by ensuring that consumers participate 
regardless of health status. 

                                                 
4 See AVIVA ARON-DINE, CTR. BUDGET & POLICY PRIORITIES, ACA MARKETPLACES POISED FOR GREATER PRICE 

STABILITY AND COMPETITION, BUT ALSO VULNERABLE TO SABOTAGE (2017). 
http://www.cbpp.org/research/health/aca-marketplaces-poised-for-greater-price-stability-and-competition-but-
also.  
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 Extend open enrollment.  

Given all the potential changes that consumers have to digest this year, we are 
alarmed by HHS’ decision to shorten open enrollment, since this could also destabilize 
the risk pool. HHS commented that shortening the open enrollment period would limit 
adverse selection and leave insurers with a healthier pool. But people who are sick or 
have chronic conditions are likely the most diligent about signing up for insurance. 
Thus the policy change could just as easily lead to a sicker pool, at least in the short 
term, if young, healthy people end up missing the new deadline for signing up.  In New 
York, as in other highly populated states, it can take time to educate the millions of 
people who might be eligible about their choices and the need to enroll.  Just when 
people have become accustomed to the enrollment period in effect for the last four 
years, it will be very disruptive to shorten that period now, catching many people off 
guard.  

 
 Support navigator programs and consumer assistance.  

Existing rules ensure that navigators and consumer assisters providers give 
information and services to consumers in a fair, accurate, and impartial manner 
according to conflict of interest rules.  Brokers working on commission, by contrast, 
often steer clients to plans that pay the highest, leading consumers to purchase health 
coverage that does not fully meet their needs. HHS should extend and expand support 
for navigators and other consumer assistance programs to help stabilize the 
Marketplaces and ensure that consumers can make informed choices on the coverage 
that best suits their needs, and are able to obtain assistance using their insurance and 
accessing care once enrolled.   

 
 Ease restrictions on Special Enrollment Periods (SEPs).  

Individuals who need care but are denied coverage due to new complex and 
burdensome verification procedures are more likely to forgo early treatment and 
prevention and risk needing more expensive uncompensated care later on. Research 
shows little evidence of SEP abuse, while roadblocks have resulted in underutilization 
of SEPs with only 5% of those eligible enrolling via this pathway.5 HHS should ease 
restrictions and verification procedures for SEPs to bring greater stability to risk pools. 

 
 Review plans for discriminatory benefit design.  

HHS has implemented robust consumer protections by ensuring that plans undergo 
rigorous compliance review and enforcement of non-discrimination standards. For 
example, adverse tiering works for insurers by steering persons with significant health 
needs, such as HIV/AIDS, away from their plans. As a result, plans with more 
balanced tiering structures become more likely to enroll high-need patients. This can 
lead to a “race to the bottom” effect where the plans put their medications in the 
highest-cost tiers to discourage persons with significant health needs from enrolling. 

                                                 
5 STAN DORN, URBAN INST. HELPING SPECIAL ENROLLMENT PERIODS WORK UNDER THE AFFORDABLE CARE ACT 
(June 2016), http://www.urban.org/sites/default/files/publication/81806/2000834-Helping-Special-Enrollment-
Periods-Work-Under-the-Affordable-Care-Act.pdf. 
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Meanwhile, people who most need coverage are left with few options. We urge HHS 
not to roll back these protections. 

 
 Limit the availability of limited benefit and short-term coverage plans.   

Current rules protect consumers by ensuring that they have access to full coverage 
plans that provide the range of health care benefits people need. We do not support 
changes that would increase the availability of plans that offer limited coverage (either 
with or without federal subsidies). Prior to the ACA, these types of plans were 
ubiquitous, providing consumers with limited coverage and little protection when they 
tried to actually use their benefits.  Moreover, we believe the continued existence of 
these plans may serve to siphon off young, relatively healthy consumers from the 
Marketplaces, negatively impacting the risk pools for participating insurers.  And, 
tragically, when some of those young, healthy consumers face an unexpected health 
crisis – whether cancer, a stroke, the onset of multiple sclerosis, or an accident – they 
will experience firsthand why enrolling in a plan that did not have hospital or other 
crucial benefits was a mistake.  

 
Question #3: Enhancing affordability. What steps can HHS take to enhance the 
affordability of coverage for individual consumers and small businesses? 
 
Premiums are not the only factor that determines the affordability of a plan. Consumers also 
need out-of-pocket costs that are manageable and comprehensive benefits that meet their 
needs. Empire Justice Center believes that commitment to maximum capped out-of-pocket 
costs, standardized plans with limited deductibles and co-insurance, and strong actuarial 
value standards are critical to ensuring plans will meet the prevention, care, and treatment 
needs of consumers.  In addition, HHS should maintain and enforce protections of the ACA 
that have helped individual consumers gain affordable, quality coverage. These protections 
include the Essential Health Benefits (EHBs) and the ACA’s nondiscrimination protections 
under Section 1557. Specifically, we recommend that HHS: 
 

 Discourage the use of high co-insurance and high deductible health plans by 
issuers in the Marketplace.  
Co-insurance and high deductible health plans should be avoided as they do not help 
consumers afford the care they need. Co-insurance often results in high beneficiary 
costs because it conceals the real out-of-pocket costs that beneficiaries must pay for 
their care.  High deductible health plans are not suitable for individuals with disabilities 
or chronic conditions because they encourage people to go without needed care due 
to cost. We also urge HHS to not further erode the Actuarial Value requirements that 
have protected consumers against prohibitively high out-of-pocket costs.  
 

 Ensure coverage of EHBs for all enrollees.  
The ten categories of EHBs ensure a mixed pool of both healthy and sick enrollees. 
Because a person’s health status may change over time, the EHBs are necessary to 
ensure that individuals receive the care they need. Without EHBs, consumers may 
need to pay additional out-of-pocket costs for their care or may be unable to afford 
coverage at all. Women and individuals living with disabilities, chronic conditions, and 
with HIV would not have comprehensive treatment and care without the EHBs. For 
instance, prior to the implementation of the EHBs, 75 percent of non-group plans did 
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not cover inpatient and delivery services for maternity care and some plans had 
severe limits or restrictions on mental and behavioral health services.6  If insurers are 
able to provide bare bone benefit packages, this will segment the market—resulting in 
separate plans for healthy people and for those with more significant health care 
needs. This will drive up the costs of health care for those who need it most. Healthy 
individuals may find themselves without needed coverage if they develop an illness or 
face unanticipated health care costs mid-year. EHBs are also important in ensuring 
that individuals in large employer plans receive comprehensive coverage. We urge 
HHS to guarantee EHBs for all enrollees to ensure a fair and affordable individual 
market.  
 

 Enforce Section 1557, the nondiscrimination protection of the ACA.  
Section 1557 ensures each individual can access care without fear of discrimination. 
For the first time, discrimination on the basis of sex, including gender identity and 
sexual orientation, is prohibited in health care and longstanding important protections 
against discrimination on the basis of race, national origin, disability and age were 
reiterated. Under this protection, discriminatory plan designs are prohibited. As stated 
earlier, issuers have engaged in discriminatory plan design by using adverse tiering to 
select medications needed to treat specific health conditions on the highest cost-
sharing tier. This practice has greatly impacted individuals living with HIV and those 
with chronic conditions and disabilities. Issuers have also excluded care for 
transgender individuals in the past. HHS should continue to enforce Section 1557, 
implementing the final rule as is and including its prohibition regarding discriminatory 
plan designs, to ensure that consumers receive the benefits that meet their needs.    

  
Question #4: Affirming the traditional regulatory authority of the States in regulating 
the business of health insurance. Which HHS regulations or policies have impeded or 
unnecessarily interfered with States’ primary role in regulating the health insurance 
markets they know best? 
 
We disagree that HHS has impeded or interfered with the role of states in the regulation of 
health insurance. We understand the traditional authority of states in regulating insurance 
and believe there should be a strong federal and state partnership with federal minimum 
standards that consumers can rely on no matter what state they live in. Many of these 
minimum standards are established in federal regulations, which are key to maintaining 
existing consumer protections, and should not be changed. We urge HHS to work with states 
to ensure that there is adequate monitoring and oversight to enforce essential 
nondiscrimination and access protections. HHS should also:  
 

 Continue to develop templates and tools for use by state insurance regulators to 
assess compliance with federal rules.  
HHS has developed a number of tools to help assess compliance with federal market 
rules. These include qualified health plan application templates and tools, submission 
checklists, drug count review tools, a formulary outlier review, a nondiscrimination 
clinical appropriateness review for prescription drugs, and examples of potentially 

                                                 
6 GARY CLAXTON, ET AL., THE HENRY J. KAISER FAMILY FOUND., WOULD STATES ELIMINATE KEY BENEFITS IF AHCA 

WAIVERS ARE ENACTED, (2017) http://www.kff.org/health-reform/issue-brief/would-states-eliminate-key-benefits-
if-ahca-waivers-are-enacted/.  
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discriminatory benefit design. These types of tools are key to providing guidance to 
state regulators and to ensuring that federal rules are enforced consistently across 
states. We urge HHS to continue to develop enforcement tools and templates to aid 
states in ensuring compliance with federal consumer protections.  
 

 Work with states to ensure monitoring and enforcement of network adequacy 
requirements.  
Given the increased reliance on state network adequacy review for the 2018 plan year, 
we urge HHS to work with states to ensure that sufficient capacity exists to conduct 
these reviews and that review processes are robust enough to ensure plan compliance 
with important network adequacy requirements.  See fn 1-2, supra, and surrounding 
text, about the documented need to monitor and enforce network adequacy.   
 

 Oppose the sale of insurance across state lines.  
We urge HHS to oppose the sale of insurance across state lines which would lead to a 
“race to the bottom” and allow insurers to choose their state regulators and select 
those with weak standards. This would lead to risk segmentation and undermine state 
consumer protections. 

 
 
Thank you for your attention to our comments . If you have any questions or need further 
information, please contact me at 518-935-2857.  
 
Sincerely,  
 
 
Amy E. Lowenstein 
Senior Attorney 
Empire Justice Center 
119 Washington Avenue, 3rd Floor 
Albany NY  12210 
alowenstein@empirejustice.org  
 
 


