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Tax Refunds Exempt from Collection for Old 
Social Security Debts 

In a policy change that will affect tens 
of thousands of Social Security recipi-
ents, the Social Security Administra-
tion (SSA) pledged to stop collecting 
old overpayments from federal tax 
refunds. Several lawsuits, including 
ones in Maryland and the District of 
Columbia, highlighted the unfairness 
of SSA’s practice of collecting old 
overpayments, some arising from pay-
ments to deceased parents. 
 
The plaintiffs in the D.C. lawsuit, 
Heard et al. vs. SSA, brought by the 
Legal Aid Society of the District of 
Columbia, claimed that their tax re-
funds were unlawfully seized; that this 
confiscation occurred with no notice, 
explanation, or evidence of indebted-
ness; and that they were provided with 
no adequate means to challenge that 
seizure, all in violation of various fed-
eral laws as well as due process re-
quirements under the U.S. Constitu-
tion. That case is presently before the 
D.C. Circuit. Another case alleging 
similar claims was filed in the U.S. 
District Court for the District of Mary-
land (Hart v. Colvin) and is currently 
pending before the U.S. Court of Ap-
peals for the Fourth Circuit. 
 
In an Emergency Message issued May 
12, 2017 (EM-17014 SEN), SSA ad-
vised its staff that no Social Security 
debts with a delinquency date of May 
2002 or earlier would be referred to 

the Treasury Offset Program (TOP) 
for collection. SSA also signaled that 
taxpayers whose refunds were taken 
should be eligible for reimbursement 
with more specific instruction regard-
ing such possible compensation to fol-
low. The reimbursement could affect 
about 65,000 recipients who have had 
a total of approximately $56 million in 
tax refunds seized under the practices 
challenged in the lawsuits. 
 
While advocates welcomed SSA’s ef-
forts in response to the ongoing litiga-
tion, the policy change alone does not 
fully address the issues raised by Le-
gal Aid’s lawsuit. The to-be-
announced refund process remains 
contingent and uncertain. And even 
after this announcement, SSA contin-
ues to seek the collection of overpay-
ments, including overpayments that 
became delinquent decades ago, 
through all possible means other than 
the Tax Offset Program (TOP). The 
SSA will continue to be able to pursue 
such collections even if it lacks suffi-
cient evidence to demonstrate that the 
alleged overpayment actually hap-
pened 
 
Individuals who believe their tax re-
funds were seized based on alleged 
Social Security overpayments that be-
came delinquent before May 19, 2002, 
or who have been asked to repay an 

(Continued on page 2) 
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alleged overpayment that the SSA cannot document, 
should seek legal assistance. SSA’s instructions re-
garding refunds of collections of old debts have yet to 

 
be finalized. We will provide updated information 
when it becomes available. SSA’s EM is available as 
DAP #583. 

(Continued from page 1) 

Tax Refunds Exempt- Continued 

The United States Govern-
ment Accountability Office 
(GAO) issued a report in 
May 2017 recommending 
how the Social Security Ad-
ministration (SSA) could 
strengthen its efforts to en-
courage employment for 
transition-age youth.      
GAO-17-495 SSI. 

 
“Transition-age youth” refers Supplemental Security 
Income (SSI) recipients ages 14 to 17. They face 
unique challenges to achieving self-sufficiency as 
they move into adulthood. The transition from high 
school is an especially challenging time for individu-
als with disabilities because they are often not auto-
matically entitled to transition services received as 
under the Individuals with Disabilities Education Act 
(IDEA). They must apply for and establish services 
eligibility as adults rather than youth, often from mul-
tiple (disconnected) agencies.  
 
According to the report, encouraging youth on SSI to 
prepare for their future as adults, including thinking 
about employment, is important. Federal law requires 
that SSI recipients undergo a redetermination at age 
18 to evaluate whether they meet adult (rather than 
children’s) eligibility criteria. Research from the Jour-
nal of Vocational Rehabilitation (2009) found that of 
all SSI recipients found ineligible for benefits after 
age 18, about 40 percent are unemployed at age 19, 
and only about a quarter earned enough to replace 
their SSI benefits.  
 
SSA, the Department of Education (Education), and 
other federal agencies all play roles in helping transi-
tion-age youth prepare for employment or postsec-

ondary education while in school. In particular, youth 
receiving SSI who are also students may be eligible 
for work incentives administered by  SSA that allow 
them to keep some or all of their benefits, even if em-
ployed. Additionally, many of these students will re-
ceive transition services through their schools and are 
generally presumed eligible for services provided by 
state vocational rehabilitation (VR) agencies under 
the VR State Grants program.  
 
Given the low employment rate of these youth, the 
GAO was asked to examine SSA’s efforts to encour-
age employment for transition-age youth on SSI. The 
report examines 1) SSA’s efforts to encourage em-
ployment for transition-age youth as they move to-
ward adulthood and their effectiveness; and 2) the 
extent to which SSA helps ensure these youth receive 
vocational rehabilitation services.  
 
SSA’s role in encouraging employment for transition-
age youth is focused on administering work incen-
tives and other employment supports that allow recip-
ients to keep at least some of their benefits, even if 
they have earnings. However, the GAO report found 
that very few transition-age youth on SSI actually 
benefit from these supports. 
 
For example, a provision of federal law - referred to 
as “Section 301” - allows certain individuals to con-
tinue receiving benefits even when SSA determined, 
through an age 18 redetermination, that they no long-
er have medical eligibility. Recipients 18 to 21 years 
old may retain benefits if they are receiving special 
education and related services through an IEP, or if 
they have a PASS, or if they are enrolled in VR or a 
similar program and meet other requirements. SSA 
officials told the GAO the provision has not been 

(Continued on page 3) 
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Better Transition Supports-Continued 

Is A DOT Replacement in the Works? 

The Dictionary of Occupational Titles (DOT), SSA’s bible for vocational issues, has long been overdue for an 
update.  Some years ago, SSA appeared ready to launch O*NET to replace the outdated DOT.  See https://
www.onetcenter.org/overview.html.  But SSA determined O*NET does not describe the physical requirements 
of occupations at the level of detail needed for claims adjudication.  SSA began working on its own Occupa-
tional Information System (OIS), convening a federal advisory panel called OIDAP (Occupational Information 
Development Advisory Panel), which was later disbanded.  SSA then began working with the BLS to collect 
updated occupational data.  https://www.ssa.gov/disabilityresearch/ois_project_faqs.html.  
 
When will this new OIS be ready?  At the recent NOSSCR conference in Washington, D.C., Acting Chief of 
Staff Beatrice Disman discussed SSA’s work to update the DOT.  According to Disman, Bureau of Labor Sta-
tistics (BLS) has just ended the first of a multi-year effort to complete an Occupational Requirements Survey, 
which SSA hopes to use as a replacement of the DOT.  So don’t hold your breath… 

widely used because the agency does not maintain 
these data in a format that would allow for this type 
of analysis.  
 
SSA also funds Work Incentives Planning and Assis-
tance (WIPA) projects in every state, and relies on 
the projects to provide benefits information and coun-
seling to transition-age youth. However, the WIPA 
projects’ reach is limited. According to data from 
SSA’s contracted technical assistance provider for 
WIPA projects, WIPA projects served just 345 youth 
ages 14 to 17 on SSI between July 2013 and June 
2016.  
 
More recently, SSA has taken additional steps to pro-
vide written information about work incentives and 
supports to transition-age youth on SSI and their fam-
ilies by developing a new brochure, which is availa-
ble HERE. According to the GAO, while the new 
brochure is a positive step, it does not contain vital 
information that could help alleviate fear that work 
will mean losing benefits, such as how work is con-
sidered in the age 18 redetermination process or the 
circumstances under which youth can work and main-
tain Medicaid coverage.  
 

 
In order to achieve successful transition to adulthood, 
it is important that transition-age youth with disabili-
ties receive transition planning and work-related ser-
vices that help them prepare for and engage in gainful 
employment to the extent of their capabilities. De-
spite the advantages of participating in VR programs, 
the GAO’s review of data from five state VR agen-
cies found few transition age youth receiving SSI 
who had open VR services records in calendar year 
2017. 
 
The GAO made several recommendations, including 
improved communication on work incentives. SSA 
disagreed with that recommendation, but agreed that 
SSA should better analyze why more young SSI re-
cipients do not benefit from the Student Earned In-
come Exclusion (SEIE) and work with the Depart-
ment of Education to determine why more youths do 
not participate in vocational rehabilitation programs. 
Thanks to Empire Justice Center paralegal Keith Jen-
sen for his summary of this report, which is available 
at http://www.gao.gov/products/GAO-17-485.  

(Continued from page 2) 



Page 4 Disability Law News — July 2017 

Disability Benefits Important to Less Educated Workers 

A new paper issued by the National Bureau of Eco-
nomic Research (NBER) summarizes four major rea-
sons why less-educated workers are more likely to 
collect Social Security Disability Income (SSDI) ben-
efits. See The Long Reach of Education: Health, 
Wealth, and DI Participation, available at http://
www.nber.org/papers/w23307. 
 
The first indicator is poor health. Less-educated 
workers consistently report worse health than workers 
with more education - and poor health was by far the 
strongest predictor of SSDI receipt. The links be-
tween education and health outcomes are complex, 
encompassing factors like smoking, access to healthy 
food, knowledge about health risks and ability to 
comply with care regimens, access to health insur-
ance, etc.  
 
Next is lower wealth. Differences in wealth between 
less and more-educated workers are even starker than 
health. Although wealth isn’t directly tied to SSDI 
eligibility, the paper posits greater wealth may serve 
as a buffer for people who suffer health shocks. 
The third reason is the type of work less educated 
workers often do. People with less education often 
work in blue-collar jobs, which are often associated 
with heavy physical demands or hazardous condi-

tions. Additionally, individuals with limited education 
cannot readily switch to more sedentary work, a reali-
ty the Social Security Administration recognizes in its 
vocational criteria.  
 
Last is employment history. Individuals must have 
strong work history in order to be insured for SSDI. 
Less educated workers are less likely to be employed 
shortly before qualifying for SSDI than their more-
educated peers, possibly because they can no longer 
do their old job.  And with fewer transferable skills 
than their more-educated counterparts, they struggle 
to find another job.  
 
This paper supports the assertion that government 
benefits such as Social Security Disability, refundable 
tax credits, and health insurance under the Affordable 
Care Act are disproportionately important to working-
class individuals who lack higher education.  

Defending Disability Programs 

Disability programs continue to be under attack, whether in the press, the President’s proposed budget, or in 
Congress.  But excellent defenses are available.  For example, in anticipation of proposed cuts targeting chil-
dren’s SSI, the Center on Budget Priorities and Policies has authored a report entitled “SSI: A Lifeline for Chil-
dren with Disabilities,” available at https://www.cbpp.org/research/social-security/ssi-a-lifeline-for-children-
with-disabilities.  And for rebuttals to the latest in a series of articles in the Washington Post  (http://
www.washingtonpost.com/sf/local/2017/06/02/generations-disabled/?utm_term=.dd77a48dbead), see https://
www.poynter.org/2017/the-washington-post-just-illustrated-the-biggest-flaw-in-disability-coverage/462202/ 
and https://talkpoverty.org/2017/06/02/washington-posts-reporting-disability-giving-trump-cover-disability-
cuts/.  These articles offer helpful rebuttals if you are called upon to defend Social Security’s crucial disability 
programs. 
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How Accommodating Are Employers? 

Confronting testimony by vocational witnesses at 
disability hearings can be one of the most challenging 
aspects of our jobs.  A vocational witness might testi-
fy, for example, about potential jobs a hypothetical 
claimant could perform that include accommodations 
an employer may or may not be willing to offer.    
Advocates should be aware a “reasonable accommo-
dation” is a requirement under the Americans with  
Disabilities Act (ADA), to level the playing field for 
disabled individuals who seek entry into the competi-
tive job market; it is not a requirement under the Social 
Security Act. Weigel v. Target Stores, 122 F.3d 461 
(7th Cir. 1997); see also SSR 00-1(c); SSR 11-2p. An 
SSA vocational witness should not be asked to consid-
er what, if any, accommodations might be made that 
would enable the claimant to perform work.  
 

Nor should an SSA vocational witness be permitted to 
testify to jobs with accommodations without identify-
ing them as such. Advocates need to be able to recog-
nize and identify what might constitute accommoda-
tions in a witness’s description of available jobs.  A 
recent article on a blog published by SSA and the Tick-
et to Work Program might help.  It refers to a number 
of simple and inexpensive “accommodations” employ-
er could make, such as arranging work schedules for 
medical appointments. https://www.choosework.net/
blog/2017-07-10-mm-the-low-and-no-cost-of-
reasonable-accommodations.  It cites the website of the 
Job Accommodation Network for more examples. 
https://askjan.org/. 

A new study finds surveillance-system monitor jobs 
no longer exist in national economy as described in 
the Dictionary of Occupational Titles. Dan Wolstein 
of Kincaid Vocational and Rehabilitation Services 
conducted a recent labor market survey to assess the 
responsibilities and skills of Surveillance-System 
Monitors (SSM) as they exist in the current labor 
market. The article was subsequently published in the 
Journal of Forensic Vocational Analysis. Vol. 16, No 
2. Winter 2016.  
 

The results indicate that the physical and cog-
nitive requirements of Surveillance-system 
Monitors have changed significantly since the 
last major revision of the Dictionary of Occu-
pational Titles (DOT) in 1991. The essential 
functions of Surveillance-system Monitors 
now require use of others skills, longer train-
ing, higher aptitudes, and greater physical de-
mands. The research conducted for this study 
returned a 0% prevalence of Surveillance-
system Monitors as it is conventionally de-
scribed in the DOT. 

 
Wolstein 2016.  According to Wolstein, the results 
clearly show the responsibilities of the job have 

changed significantly since the last revision of the 
DOT, and these changes have altered the nature of 
Surveillance-System Monitors duties at the most fun-
damental level. Primarily, the duties of Surveillance-
System Monitors as they exist in the current labor 
market no longer require exertional duties at the sed-
entary level alone. The vast majority of job openings 
reviewed called for lifting up to 200 pounds, or re-
sponding to emergencies.  
 

Based on this research, there is no evidence 
that the Surveillance-system Monitor occupa-
tion exists in the U.S economy as sedentary 
and unskilled, and as classified in the last edi-
tion of the Dictionary of Occupational Titles.   

 
Wolstein, 2016.  Advocates hope to convince the So-
cial Security Administration (SSA) to recognize this 
study and provide guidance to adjudicators about the 
job title. In the meantime, consider using this study to 
question the next vocational witness who relies on 
SSM in response to a hypothetical question.  
 
Thanks to Empire Justice Center paralegal Keith Jen-
sen for tracking down and summarizing this article, 
which is available as DAP #584. 

Surveillance System Monitor Debunked 
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SSR 91-3p Rescinded 

When Congress enacted the Omnibus Budget Recon-
ciliation Act (OBRA) way back in 1990, it amended 
the standard used to determine disability for disabled 
widows' [widowers' and surviving divorced spouses'] 
benefits payable in months after December 1990. 
Section 5103 made the new standard identical to the 
standard used in other Title II disability claims.  But 
between 1989 and 1991, several United States Courts 
of Appeals had found the pre-OBRA standard, which 
differed from the standard used in other title II disa-
bility claims, was under inclusive.  As a result of 
those court decisions, SSA published SSR 91-3p, 
which directed adjudicators to apply the interpretation 

of the pre-OBRA standard set out in the SSR when 
determining disability for disabled widows' benefits 
payable for months prior to January 1991.  
 
Despite all the long waiting times at ODAR, SSA has 
determined there are finally no pending applications 
that involve entitlement to disabled widows' benefits 
for months prior to January 1991. SSR 91-3p has thus 
been rescinded as obsolete, effective May 30, 2017. 
Fed. Reg., Vol. 82, No. 102 (May 30, 2017), p.24769, 
available online via the Government Publishing Of-
fice [www.gpo.gov] [FR Doc No: 2017-10962]. 

REGULATIONS 

When Is Life Insurance Exempt? 

Sometimes winning a disability claim is only half the 
battle. What happens when your newly minted disa-
bled client comes back to you with an SSI denial 
based on ownership of a life insurance policy?  For 
those of you who never studied insurance law, or 
can’t remember whether you did or not, you can get a 
crash course on life insurance in SSA’s POMS. Sec-
tion SI 01130.300 contains a glossary of terms such 
as “whole life,” “term insurance,” “cash surrender 
value” (CSV), and “face value” (FV). https://
secure.ssa.gov/poms.nsf/lnx/0501130300 
 
Understanding these terms is crucial to understanding 
whether a policy counts as an exempt or non-exempt 
resource for SSI eligibility purposes.  What if a po-
tential SSI recipient has a whole life insurance policy 
in her name, with another named as beneficiary?  
And the policy has CSV (cash surrender value) avail-
able to the client? The CSV of the policy (or series of 
policies all insuring the same person) will be exempt 
if the combined face value (FV) is less than $1500. If 
the FV of the policy is more than $1500, the CSV is 

not exempt; it is considered a resource. The whole 
CSV is counted towards the SSI $2000 resource limit. 
See 20 C.F.R. § 416.1230; SI 00605.020.C, Q 3. 
https://secure.ssa.gov/poms.nsf/lnx/0500605020.  

 

And now that you understand all about insurance pol-
icies, remember that the $1500 burial fund exclusion 
involves an extra quirk. That exclusion will be re-
duced by the FV of an insurance policy excluded as 
above. 20 C.F.R. § 416.1231. Aren’t you glad you 
went into disability law instead of insurance law? 
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Statutory Benefit Continuation During the Appeals 
Process for Medical Cessations – A-07-17- 50127 
 
The Social Security Administration’s Office of the 
Inspector General (OIG) has issued yet another report 
criticizing SSA’s failure to make timely decisions in 
medical cessation cases. 
 
OIG estimates SSA overpaid $682.5 million to indi-
viduals who continued receiving disability benefits 
during the appeals process but for whom ALJs upheld 
the cessation determinations from October 1, 2013,  
through July 8, 2016. According to the OIG, SSA still 
needs to identify additional actions at both the ALJ 
hearing and reconsideration levels to expedite medi-
cal cessation appeals that involve benefits payments 
to avoid or minimize overpayments. 
 
Once SSA establishes an individual is eligible for 
disability benefits under either program, it uses con-
tinuing disability reviews (CDR) to ensure only those 
who remain disabled continue receiving benefits. 
Once SSA makes a medical cessation determination, 
it informs the beneficiary and continues benefit pay-
ments for two months after cessation. Program Oper-
ations Manual System (POMS) DI 28001.001. The 
individual may appeal the decision within 60 days of 
the notice. GN 03101.010. 
 
Statutory benefit continuation, however, allows an 
individual to continue receiving disability benefits 
during the appeal of a medical cessation determina-
tion at the reconsideration or ALJ hearing levels if 
continuation is requested within ten days. DI 
12027.001. If the cessation determination is upheld 
after appeal, SSA considers the payments received 
during the appeals process to be overpayments that 
the individual must return to SSA. 20 C.F.R. §§ 
404.1597a(j) & 416.996. 
 
In two 2006 audits, the OIG found SSA did not re-
quire priority processing for medical cessation ap-
peals at the reconsideration level. Further, hearing 
office employees were not expediting these cases to 
the fullest extent possible. As a result, the average 
length of the appeals process from the date the bene-
ficiary requested reconsideration to the date an ALJ 

made a decision was 648 days for DI beneficiaries 
and 694 days for SSI recipients. OIG A-07-05-15094; 
A-07-05-15095. Since prior audits, the OIG found 
processing times had increased from 22 months to 25 
months for DI and from 23 months to 27 months for 
SSI, respectively 
 
In both audits, the OIG recommended SSA enhance 
the business process to allow more timely decisions 
on medical cessation appeals. While SSA agreed with 
the recommendation, it responded that it would not 
move medical cessation cases ahead of other priority 
cases. 
 
The OIG asserts it is not financially efficient for SSA 
to have such lengthy processing time for individuals 
who are receiving benefits. Previously, the OIG rec-
ommended SSA enhance its business process to allow 
more timely decisions on medical cessation cases. 
SSA agreed with the recommendation, and indicated 
that implementation of the electronic folder, along 
with new disability regulations, would decrease pro-
cessing times. According to SSA, it had a policy that 
directed hearing office management to assign disabil-
ity cessation cases immediately to avoid or minimize 
overpayments. HALLEX I- 2-1-55 D.8. But the re-
sults of the OIG’s review show this policy was not 
sufficient to ensure SSA worked disability cessation 
cases expeditiously. 
 
The OIG made four additional recommendations ad-
dressing long appeal lengths, with which SSA agreed. 
 
Cross-Program Recovery to Collect Overpayments – 
A-13-15-15029 
 
Cross-program recovery (CPR) is the process of col-
lecting overpayments for one SSA administered pro-
gram by withholding the individual’s payable bene-
fits from another SSA administered program, as au-
thorized by the Social Security Protection Act of 
2004 (SSPA).  SSPA reaffirmed the Agency’s author-
ity to collect SSI overpayments from Title II benefits 
under Section 1147 of the Social Security Act and 
expanded its authority by allowing SSA to use CPR 

(Continued on page 8) 

OIG Issues Overpayment Reports 
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OIG Issues Overpayment Reports—Continued 

to collect Title II overpayments from SSI recipients.  
(POMS, GN 02210.008 A.) 
 
The OIG finds the Agency did not always use manda-
tory CPR to recover OASDI and SSI overpayments, as 
authorized under SSPA. The OIG reviewed 100 indi-
viduals’ overpayments and determined 99 were availa-
ble for CPR. Of these 99 individuals, the OIG found 
SSA could have used CPR to collect approximately 
$506,080 of Title II and SSI overpayments. In addition, 
the OIG found instances where SSA had not updated 
its records to (1) transfer overpayments from a termi-
nated Social Security Record (SSR) to the current SSR 
so it could pursue collection efforts, (2) document its 
use of CPR to collect SSI overpayments that would 
prevent pursuit of collection efforts on a recovered 
debt, or (3) reestablish collection efforts after CPR was 
no longer available. 
 
By not fully using its CPR authority, the report claims 
SSA missed the opportunity to recover overpayments 
from individuals receiving payments from another SSA 
administered program. The OIG provided three recom-
mendations to the Agency for an improved overpay-
ment collections process. 
 
Overpayments Collected Through Long-term Repay-
ment Plans – A-07-50082 
 
The OIG issued a report in May 2017 on outstanding 
overpayment balances that remain uncollected because, 
at the agreed monthly repayment amount, the repay-
ment periods would exceed the overpaid individuals’ 
life expectancies. 
 
According to the POMS, when an individual is over-
paid, the overpayment must be resolved by recovery, 
waiver, a determination the overpayment either did not 
exist or was uncollectible, or any combination of these. 
To recover the overpayment balance, SSA requests re-
funds, withholds parts or all of the individual’s month-
ly payment, or creates an installment plan when the 
individual is no longer receiving OASDI benefits or 
SSI payments. The SSA employee processing the over-
payment negotiates the repayment agreement. When 
establishing the repayment agreement, SSA’s policy, as 
per the POMS, directs employees to establish a rate 

that would permit recovery of the entire overpayment 
within 36 months. 
 
To conduct the review, the OIG identified 64,078 indi-
viduals who had an outstanding overpayment balance 
greater than $1,000 and had entered into repayment 
agreement with the SSA as of October 2014. The OIG 
determined that 7,222 (11 percent) of the 64,978 indi-
viduals in the population will not repay their entire 
overpayment balance before they reach life expectancy 
if they repay according to their payment agreement. 
According to the OIG, this situation existed because 
SSA entered into long-term repayment agreements 
with these individuals, which resulted in an average 
repayment period of 55 years. 
 
The OIG concluded with a single recommendation: 
SSA should evaluate its existing program debt repay-
ment policy to reduce long-term repayment agree-
ments. SSA agree with the recommendation and com-
mented: 
 

We (SSA) are pursuing a proposal, either 
through legislation or by regulation, to increase 
the minimum collection for benefits under Title 
II of the Social Security Act from $10 to 10 per-
cent of the benefit payable for the month. In ad-
dition, we (SSA) will examine our existing poli-
cies regarding overpayments collected through 
long-term repayment plans to determine where 
there may be opportunities to reduce long-term 
repayment agreements. 

 
The reports are available at http://oig.ssa.gov/audits-
and-investigations/audit-reports. Thanks to Keith Jen-
sen of the Empire Justice Center for his summaries. 
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N.D.N.Y Remand for Consideration of Migraines 

COURT DECISIONS 

Attorney Michael Telfer of Legal Aid Society of 
Northeastern New York, and Anthony Baer formerly 
of LASNY, enjoyed a recent victory in U.S. District 
Court. In Dodson v. Berryhill, 2017 WL 2838167 
(N.D.N.Y. June 30, 2017), Judge Lawrence Kahn 
found Administrative Law Judge (ALJ) Arthur 
Patane ignored substantial evidence in determining 
the claimant’s migraines to be non-severe and com-
mitted legal error in demanding objective evidence 
for Dodson’s migraines. 
 
Judge Kahn found the ALJ did not adequately consid-
er claimant’s migraines in his evaluation of the claim-
ant’s severe impairment. The ALJ ignored evidence 
provided by claimant’s doctors that showed the mi-
graines caused sharp pains, confining her to her home 
and impacting her daily activities. Likewise, the ALJ 
also ignored evidence that claimant’s migraines inter-
fered with her ability to work. One of her treating 
sources stated the severity of the migraines was ele-
vated by light and noise, among other environmental 
factors. 
 
The ALJ also erred by dismissing the migraines as 
non-severe because they were not supported by clini-
cal testing and the treating sources relied on the 
claimant’s subjective statements. Judge Kahn found 
this “ignores the reality that migraines are not easily 

treated or understood by doctors.” The record even 
showed claimant initially rejecting injection treatment 
because of her fear of needles, but ultimately agreed 
to it because of the severity of the migraines.  
 
A remand was ordered despite the Commissioner’s 
argument that the errors in evaluating the impair-
ments were harmless. The error would have been 
harmless if the migraines, deemed non-severe, were 
considered at every step of the ALJ’s analysis. In-
stead, ALJ Patane did not include the impairment in 
his analysis, believing the migraines were “not cor-
roborated and rarely complained of.” 
 
Judge Kahn also took issue with the ALJ substituting 
his own opinion in place of claimant’s treating 
sources. His rejection of one of the opinions, despite 
the extensive treatment history Ms. Dodson had with 
her doctor, stemmed from the issue the ALJ had with 
the doctor’s reliance on Dodson’s subjective reports. 
Judge Kahn continued, stating “if the ALJ had ques-
tions about the limitations [claimant’s doctor] identi-
fied as resulting from [claimant’s] migraines, he 
should have contacted her for clarification.” 
 
Congratulations to both attorneys for their victory and 
their hard work. And thanks to summer intern Spen-
cer Stresing for his helpful summary of this case.  
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In a recent decision, N.D.N.Y. Magistrate Judge Pee-
bles examined regulations 20 C.F.R. §§ 404.1527(d)
(1), (2) and §§ 416.927(d)(1), (2), which note that 
whether a claimant is disabled or not, including the 
determination of vocational factors, is a decision re-
served for the Commissioner.  Consideration of medi-
cal sources opinions as to vocational factors, howev-
er, is allowable.  In Acquah  v. Comm’r Soc. Sec., 
5:16-cv-1352 (N.D.N.Y. May 11, 2017), the ALJ as-
signed only little weight to the opinions of two physi-
cians concerning the likelihood of monthly absences, 
essentially rejecting the physicians’ opinion about 
how often the claimant would miss work.  The ALJ 
determined the opinions as to time off work were ulti-
mate questions of disability reserved to the Commis-
sioner. 
 
Relying on Second Circuit precedent, Magistrate Pee-
bles adopted an interpretation of the regulations hold-
ing that although not binding on the Commissioner, 
“opinions concerning absenteeism at least should be 
considered.” An ALJ can fulfill this requirement by 
indicating the absenteeism is not relevant to the abil-
ity to perform gainful employment, not related to the 
disability, or not reflected in the treatment notes. But 
a treating or non-treating physician’s opinion regard-
ing absenteeism cannot be dismissed out of hand.  In 
Acquah, the only reasoning the ALJ provided for the 

weight assigned was that “the ultimate question of 
disability is reserved to the Commissioner.” Such 
consideration was deemed insufficient and justified 
remand.  
 
Note that the regulation in question has been signifi-
cantly changed by the Commissioner’s new rules re-
garding the evidence of evidence. As discussed in a 
summary of the new rules in the January 2017 edition 
of this newsletter, the new regulations will apply to 
cases filed on or after March 27, 2017. http://
www.empirejustice.org/issue-areas/disability-
benefits/rules--regulations/treating-physician-
1.html#.WWeoRctK270. The “current” regulation 
will still govern this case on remand. 
 
Thanks to summer law clerk Stephanie Minerley for 
her summary of this decision, which is available as 
DAP#585. 
 
Congratulations to our DAP colleague Chris Cadin of 
Legal Services of Central New York for his work on 
this case. Chris retired in May after a long and illus-
trious career in the world of DAP. We wish him the 
best of luck on his retirement and will miss his inter-
esting cases and clients. Au revoir, Chris. Or better 
yet, à bientôt. 

Opinions Concerning Absenteeism Should Be Considered 

Region 2 HOD & HOC ALJ List Available 

Regional Chief Administrative Law Judge Aaron 
Morgan recently met with advocates from the New 
York City area. According to advocates in attend-
ance, ALJ Morgan assured the audience that 
ODAR (Office of Adjudication and Review) staff 
has had training on the new rules requiring repre-
sentatives to submit evidence five business days 
before hearing dates.  See http://
www.empirejustice.org/issue-areas/disability-
benefits/rules--regulations/five-day-
requirement.html#.WXDSH8tK270.  He confirmed 
that many pro se claimants are being asked to 
waive their guaranteed 75 day notice of resched-
uled hearings when their hearings are adjourned for 
representation. He indicated this is a temporary 

measure to fill hearing slots left empty by change 
over from the 20 to 75 day notice requirement. 
And he confirmed what advocates already know—
the increasing number of expert witnesses, both 
medical and vocational, appearing at hearings. He 
indicated new rule will be forthcoming governing 
expert testimony via telephone, promising that 
claimants’ privacy would be better protected. Fi-
nally, ALJ Morgan made available a list of contact 
information for the Hearing Office Directors 
(HODs) and Hearing Office Chief Administrative 
Law Judges (HOCALJs), which is available as 
DAP #586. 
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Remand Decision Expedited in Child’s Case 

Michael Hampden of Legal Services for Children in 
New York City recently won a significant remand for 
his client. In Estrella o/b/o v. Berryhill, 2017 WL 
2693722 (S.D.N.Y. June 22, 2017), the District Court 
agreed an ALJ error can amount to lack of substantial 
evidence. Those advocates lucky enough to have at-
tended Mike’s presentation on the importance of er-
ror of law arguments at the NYSBA Partnership Con-
ference last September will appreciate the signifi-
cance of this distinction. 
 
Mike’s client had applied for SSI benefits for her 
young son back in 2012 based on his ADHD 
(Attention Deficit-Hyperactivity Disorder) and ODD 
(Oppositional Defiant Disorder). The claimant ap-
peared pro se before the Administrative Law Judge 
(ALJ), who assured her he would request any missing 
evidence. By the time Mike took over the case at the 
Appeals Council, it was obvious there were signifi-
cant gaps in the psychiatric and academic evidence. 
He submitted new evidence to the Appeals Council, 
which nonetheless refused to review the claim – or 
the new evidence.  
 
The District Court agreed with Mike’s arguments that 
the ALJ failed to develop the record in light of what 
it identified as “glaring” gaps. The court noted that 
“reasonable efforts” by an ALJ to develop the record 
in the context of a pro se claimant should involve 
more than merely requesting records. The ALJ 
should have sought reports from the treating sources, 
issued subpoenas if necessary, and advised the claim-
ant of the importance of the evidence. The court also 
agreed the ALJ did not conduct a full and fair hear-
ing. The hearing lasted only eighteen minutes. The 
court found the ALJ’s questioning of the medical ex-
pert especially wanting.  
 
Because the ALJ erred in failing to develop the rec-
ord, the court could not assess whether the decision 
was supported by substantial evidence. The court was 
likewise unable to conclude the decision was sup-
ported by substantial evidence in light of the records 
first submitted to the Appeals Council. The claim 
was remanded for consideration of the new evidence.  
 

Mike reports a procedural aspect of this case of inter-
est to federal court litigators similarly frustrated by 
District Court judges who sit on fully submitted cases 
for unconscionable periods of time before they issue 
decisions.  Like many of us, Mike used to send polite 
letters to the judge, usually waiting for a year to 
pass after full submission by the parties, inquiring 
about the status of the case in the hopes of expediting 
a decision. According to Mike, sometimes it worked 
and sometimes it didn't.  Others have resorted to 
mandamus actions to force a judicial decision. 
 
But in this case, Mike discovered one of the many 
pluses of the federal CM/ECF electronic filing sys-
tem – the drop down box for a "Motion to Expedite."  
Mike filed his first motion to expedite in this case on 
the one-year anniversary of full submission on the 
cross-motions.  The Magistrate Judge granted the 
motion on the following day.  The merits decision 
was issued five to six weeks later.  
 
According to Mike, he will never send another 
"status letter," but instead make a letter-motion to 
expedite.  He highly recommends this practice. Un-
like a mere letter to the judge, the motion requests 
relief that has to be either granted or denied -- and if 
denied, the plaintiff would be in a strong position to 
ask that the case be transferred.  In kids’ cases, there 
is compelling Second Circuit language to the effect 
that SSI benefits for children should be decided while 
they are still children. Mike cited the language in his 
papers, which are available as DAP #587. 
    
As always, thanks to Mike for sharing his wisdom. 
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SSA FY 2016 “Waterfall” Chart Released 

As part of its budget justification document, the Social Security Administration (SSA) published its Fiscal Year 
(FY) 2016 Workload Data Disability Appeals.   
 
Compared to FY 2015, Administrative Law Judge (ALJ) allowances have jumped a paltry one-percent to 46%. 
Dismissals increased from 18% to 20%. Appeals Council denials crept back to 82% from 83%. Good news? 
District Court remands jumped from 45% to 49%, while affirmances decreased from 45% to 42%. Allowances 
remained at 2%. 
 
Of the initial denials that reached the reconsideration step, only 12% were allowed. New York has been spared 
this step in the administrative review process for many years as part of a long-term SSA pilot. Note that rein-
statement of the reconsideration step in the ten “prototype” states, including New York, currently without recon-
sideration is included among the legislative proposals in the President’s 2018 Budget.  
 
The chart is available at page 217 of SSA’s 2018 Congressional Justification document.  https://search.ssa.gov/
search?utf8=%E2%9C%93&affiliate=ssa&query=budget+2018&commit=Search. 
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Lawsuit Challenges Student Loan Offsets 

Many Social Security and Supplemental Security In-
come (SSI) recipients are eligible for federal student 
loan debt forgiveness due to disability. For details on 
the Department of Education’s (DOE)’s student debt 
discharge regulations, see http://
www.empirejustice.org/issue-areas/disability-benefits/
non-disability-issues/misc/federal-student-loan-
2.html#.WWT5gctK270DAP. But how many advo-
cates are still getting calls from Social Security recipi-
ents whose benefits have been offset by the Depart-
ment of Treasury for student loan debts?  While many 
of these disabled borrowers should be eligible for loan 
forgiveness, the problem remains galling. Shouldn’t 
Treasury or SSA be aware of their disabled status and 
automatically exempt them from offset, especially 
since it’s impossible to get the money back, barring a 
federal law suit? 
 
In response to this recurring problem, Legal Services 
NYC has filed that law suit.  In Rodriguez v. Devos, 
seven Social Security recipients seek the return of 
$20,000 in offset Social Security payments.  Most of 
the plaintiffs were disabled for five continuous years 
and therefore eligible for student loan forgiveness un-
der the DOE regulations at the time their Social Securi-
ty benefits were offset.   None of them were aware of 
the right to avoid offset by applying for student loan 
disability discharge.  When they learned of their rights, 
they immediately applied for and generally received 
loan forgiveness; offset stopped.  But the offset moneys 
were not returned.  The Department of Treasury, which 
handles the offsets, took the position was that the bor-
rowers/social security recipients were not eligible for 
the discharge until they filed discharge applications.  
 
This seems like a straight-forward due process viola-
tion: the borrowers never received notice of their possi-
ble defenses to offset.  But of course it’s more compli-
cated. Under various statutes and regulations, the credi-
tor agency rather than Treasury must provide the notice 
of potential defenses.  In these situations, the DOE 
must notify the borrower it is seeking offset within a 
year of the borrower’s default on the loan.  The notice 
must include a statement that the borrower can avoid 
offset if disabled by applying for a discharge. The DOE 
can send the debt to Treasury for offset only after giv-
ing such notice.  Once the notice is sent, the case stays 

in Treasury’s offset data base until the debt is collected 
or otherwise discharged.  
 
Since the student loan default usually occurs when the 
borrower is young, just separated from work, or going 
through a divorce or other calamity, most due process 
notices are received well before the borrower is disa-
bled and in receipt of Social Security benefits that can 
be offset.  Indeed, four of the Rodriguez plaintiffs re-
ceived their one and only due process notices many 
years before Treasury matched their Social Security 
payments and started offsetting them. 
 
The suit also includes a Rehabilitation Act claim be-
cause three of the plaintiffs were per se eligible for a 
disability discharge based on SSA’s determination that 
“medical improvement was not expected,” which trig-
gers continuing medical reviews only once every five 
to seven years.  The DOE regulations treat SSA’s five-
plus year medical review as proof of eligibility for stu-
dent loan debt forgiveness due to disability, since stu-
dent loan disability discharge requires proof a disability 
will last five years.  The suit also asserts that SSA, 
DOE, and Treasury could easily create a computer 
matching program that ensures defaulted student loan 
borrowers receiving Social Security timely receive no-
tice of their right to a discharge, and that those identi-
fied as “medical improvement not expected” and 
scheduled for five-to-seven-year reviews are automati-
cally excluded from offset.    
 
Defendants have moved to dismiss most of the claims.  
Briefing will not be completed until October, so stay 
tuned! A copy of the Complaint filed by Johnson Tyler 
and Daniel Bradley of the Brooklyn office of LSNYC 
is available as DAP #588.  
 
In related news, the National Consumer Law Center 
has recently published a report documenting how older 
Americans are increasingly pushed into poverty due to 
seizure of social security benefits to pay defaulted stu-
dent loans. According to the report, nearly 40 percent 
of federal student loan borrowers age 65 and older are 
in default. Older borrowers who carry student debt lat-
er into their lives often struggle to repay or have de-
faulted on their loans, making these borrowers vulnera-

(Continued on page 14) 
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SSA Studies No-Show Rates 

ble to the government’s draconian collection tactics 
and leaving them struggling to afford basic living 
needs.  Senators Ron Wyden (Ore.) and Sherrod 
Brown (Ohio), along with ten other Senators, recent-
ly introduced Senate Bill S. 959, the Protection of 
Social Security Benefits Restoration Act. This bill 
would prohibit the government from garnishing bor-

rowers’ Social Security disability and retirement 
checks to pay for defaulted student loans. The report, 
Pushed into Poverty: How Student Loan Collections 
Threaten the Financial Security of Older Americans, 
is available at www.nclc.org 

(Continued from page 13) 

The Social Security Administration’s (SSA) Office of 
Inspector General (OIG) has concluded—sort-of—
that high rates of claimants not showing up for hear-
ings or seeking postponements is related to lack of 
representation. The OIG sought to answer questions 
from the House of Representatives Social Security 
Subcommittee Chair as to how claimants who failed 
to appear or postponed hearings affected SSA’s hear-
ing backlog. The Chair was concerned that these 
claimants not only delayed processing of their own 
cases, but also used “scarce resources.” 
 
The OIG found the national no-show rate in Fiscal 
Year (FY) 2016 was 9%. The New York, New York, 
hearing office had the highest no-show rate at 15.9%. 
Franklin, Tennessee, was the lowest, at 1.2%. An-
chorage, Alaska, had the highest postponement rate at 
20.4 %, while Ponce, Puerto Rico, had the lowest at 
2.7 %. 
 
Based largely on anecdotal evidence from hearing 
office managers, the OIG surmised a large number of 

unrepresented and transient claimants accounted for 
no-shows and postponements. The managers also 
blamed city and county welfare programs that require 
applicants to apply for disability. They suggested 
steps to reduce the postponements and no-shows, 
such as stronger language in the hearing notices about 
the consequences of failing to appear and a require-
ment that a claimant decide about representation be-
fore the hearing is scheduled. They also faulted repre-
sentatives who appear at hearings unprepared. They 
had mixed reviews as to whether preconference pilots 
were successful in reducing the no-show and post-
ponement rates.  
 
The report gives little consideration to what efforts 
hearing offices make to ensure notices are sent to cor-
rect addresses, other than acknowledging complaints 
that staff shortages prevent follow-up. The Congres-
sional Response Report, Reasons for Hearing-related 
Delays A-05-17-50268 (June 2017), is available 
www.oig.ssa.gov.   

Student Loan Offsets- Continued 
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How Many SSM Jobs Are Part-time? 

Attorney Ellen Heidrick of the Bath office of LawNY 
scored a major victory in her cross-examination of a 
vocational witness at a recent hearing.  The vocation-
al witness testified there are 153,000 surveillance sys-
tem monitor jobs nationally.  But on Ellen’s question-
ing, the witness admitted that number includes part-
time work; she could not parcel out the number of 
part-time versus full-time jobs.  Based on that re-
sponse, the Administrative Law Judge (ALJ) held the 
Commissioner was unable to meet her burden at Step 
five of the Sequential Evaluation of demonstrating 
there are a significant number of jobs in the national 
economy the claimant could perform.  
 
Ellen also succeeded in persuading the vocational 
witness to agree that “occasional” interaction with 

supervisors really means unlimited. If an employee 
needs or is allowed to dictate the parameters of super-
vision, the employee has received an accommodation. 
Thanks to Ellen’s skillful advocacy, the ALJ found 
the claimant disabled.  
 
For more on the fallacies of surveillance system mon-
itor as a viable job, see the related article on page 5 of 
this newsletter.  

 

Contact Us! 
 

Advocates can contact the DAP Support attorneys at: 
 

Louise Tarantino:  (800) 635-0355, (518) 462-6831, ltarantino@empirejustice.org 
Kate Callery:  (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org 

Ann Biddle:  (347) 592-2214, abiddle@qls.ls-nyc.org 

ADMINISTRATIVE DECISIONS 



Page 16 Disability Law News — July 2017 

As reported in the January 2017 edition of this news-
letter, SSA’s “program uniformity” regulations man-
date, among other things, submission of evidence five 
days prior to an Administrative Law Judge (ALJ) 
hearing. http://www.empirejustice.org/issue-areas/
disability-benefits/rules--regulations/five-day-
requirement.html#.WWUouMtK270 
 
The new regulations also affect the Appeals Council. 
It will consider new and material evidence that relates 
to the period on or before the date of the hearing deci-
sion only if there is a reasonable probability the evi-
dence would change the outcome of the hearing deci-
sion. 20 C.F.R. §§ 404.970(a)(5) & 416.1470(a)(5). 
The Appeals Council regulations have also been 
amended to provide the Appeals Council will only 
consider new evidence if the claimant shows good 
cause for not informing SSA or submitting it in ac-
cordance with  20 C.F.R. §§ 404.935 & 416.1435. 
See 20 C.F.R. §§ 404.970(b) & 416.1470(b). The 
good cause exceptions are repeated in the Appeals 
Council regulation.  [Note: These new provisions 
have not yet been incorporated into the version of the 
regulations at www.ssa.gov or at the GPO. For the 
new regulatory language, see https://
www.federalregister.gov/agencies/social-security-
administration.] 
  
In the aftermath of these regulatory changes, the Ap-
peals Council has been issuing notices to claimants 
with somewhat confusing “boilerplate” language. In 
cases where new evidence had been submitted prior 
to the May 1st rule change but the Appeals Council 
has not yet rendered a decision, the notice states the 
claimant must show that the additional evidence al-
ready submitted is new and material, relates to the 
period at issue, and shows a reasonable probability of 
changing the outcome of the hearing decision. But the 
notice “excuses” the claimant from having to show 
good cause why the evidence was not submitted five 
days prior to the hearing. 
 
For decisions denying review issued after the May 1st 
effective date, the Appeals Council has amended its 
boiler plate as to the rules applied. In addition to 
abuse of discretion, error of law, lack of substantial 
evidence, and broad policy or procedural issue, the 

old notices stated as a basis for review: “We receive 
new and material evidence and the decision is contra-
ry to the weight of the evidence now in the record.” 
The new notices read:  
 

We receive new evidence that is new, 
material, and relates to the period on 
or before the date of the hearing deci-
sion. You must also show there is a 
reasonable probability that the addi-
tional evidence would change the out-
come of the decision. You must show 
good cause for why you missed in-
forming us about or submitting it ear-
lier.  
 

In several recent notices, the Appeals Council has 
listed new evidence submitted, but concluded “We 
find this evidence does not show a reasonable proba-
bility that it would change the outcome of the deci-
sion. We did not consider and exhibit this evidence.” 
None of these notices offered a protective filing date 
for a subsequent new application. See 20 C.F.R. §§ 
404.970(c) & 416.1470(c), granting six months and 
60 days respectively to file a new application with the 
date of the Request for Review as the filing date if 
evidence is submitted that does not relate to the peri-
od on or before the date of the ALJ hearing; or if the 
Appeals Council does not find good cause for failure 
to submit the evidence within five days of the ALJ 
hearing.  
 
What happens to new evidence the Appeals Council 
“rejects” when a claim is appealed to U.S. District 
Court? Some circuits, including the Second Circuit, 
have held that new evidence submitted to the Appeals 
Council becomes part of the administrative record for 
judicial review. See Perez v. Chater, 77 F.3d 41, 44 
(2d Cir. 1996). Previously, HALLEX I-4-1-
54 required that new evidence be included in the ad-
ministrative record filed in district court. That HAL-
LEX provision has been withdrawn, but has been ef-
fectively replaced by HALLEX I-3-5-20(A)(3), avail-
able at https://ssa.gov/OP_Home/hallex/I-03/I-3-5-
20.html. The new HALLEX provision states that 
when the Appeals Council determines that new evi-

(Continued on page 17) 

New Rules Generate New AC Notices 
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dence is not new, material, or related to the period at 
issue, it should not be exhibited. The evidence never-
theless “will be included in the certified administra-
tive record if the case is appealed to Federal court.”  
 
Welcome to the brave, new world of “program uni-
formity.” It will be important for advocates to learn 
these new rules, including the HALLEX cited above. 
Make sure evidence rejected by the Appeals Council 
is in fact included in federal court records, as the new 
evidence may prove critical in many claims. And be 

on the lookout for claims where the Appeals Council 
has not granted a protective filing date.  Again, the 
HALLEX cited above reminds adjudicators of the 
importance of including protective filing date infor-
mation in cases where the Appeals Council did not 
evaluate the additional evidence either because the 
claimant did not show good cause for not submitting 
the evidence to SSA previously; or did not evaluate 
the additional evidence because the evidence is not 
related to the period on or before the ALJ decision. 

(Continued from page 16) 

New Rules Generate New AC Notices Continued 

Appeals Council Fax Changed 

The Appeals Council has apparently disconnected its fax number (703-605-7101).  But 
the alternative numbers seems to be working (703-605-7151 or 703-605-8021).  Make 
sure you use these numbers when faxing to the AC.  And thanks to Angela Hale at   
Empire Justice for tracking this down. 
 
But remember that as of December 10, 2016, appointed representatives enrolled with 
ARS can avoid faxing altogether by uploading documents to their client’s electronic 
folders (eFolders).  See the April 2017 edition of this newsletter for details. http://
www.empirejustice.org/issue-areas/disability-benefits/non-disability-issues/misc/no-
more-barcodes.html#.WWOu_8tK270. 

ABA Issues New Email Guidance 

Back in 1999, the American Bar Association issued formal Opinion 99-413 per-
mitting lawyers to use email to communicate with clients.  Much has changed in 
the world of technology since then, particularly security issues.  The ABA’s most 
recent opinion, issued on May 11, 2017, recommends that lawyers avoid email for 
many client communications, and instead use other, more secure means.  The opin-
ion emphasized the importance of encryption.  www.americanbar.org/content/dam/
aba/images/abanews/FormalOpinion477.pdf. 
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SSA’s Redbook Available 

Social Security’s 2017 Red Book, a guide to employment supports for people who receive Social Security disability 
benefits, Supplemental Security Income, or both, is now available. It explains SSA’s work incentives, how working 
can affect benefits, where to find local services, and more. 
https://www.ssa.gov/redbook/ 

WEB NEWS 

Access to Scholarly Articles 

According to one of our colleagues, Sci-Hub is an “awesome website” that gets you free 
access to otherwise locked scholarly articles (for which you need a subscription or need to 
pay).  The site is all about how science and knowledge is for the public.  Give it a try and let 
us know how it works for you. 
https://sci-hub.io/ 

The Stop Hate Project of the Lawyers’ Committee for Civil Rights Under Law launched a resource website that 
serves as a resource for individuals and organizations who have experienced or witnessed hate.  It also has a hotline 
(844-9-NO-HATE). 
 
Features of the website include an interactive Community Resource Map that allows individuals in need to identify 
local community organizations that can help them; an Overview of State Hate Crimes, with a FAQ section; and Com-
munity and School Resources. 
www.8449nohate.org.  

Veterans who need help identifying legal needs in their lives can take advantage of 
a new online tool, Legal Checkup for Veterans, sponsored by the American Bar 
Association (ABA). 
 
The website currently focuses on family law, housing and employment. Users are 

asked to provide their ZIP code and are asked a series of questions. Users are informed about areas of the law where 
they may have claims and action they can take. Those who have claims related to property distribution in a divorce, 
for example, are advised to gather documents to support the value of assets and debt. 
 
Users can click on a button that provides them with resources that can help with their legal issues, such as contact 
information for a free legal services provider or a lawyer referral service. Those with potential employment claims are 
provided contact information for the local office of the U.S. Equal Employment Opportunity Commission. Contact 
information for the local veterans service organization may also be listed, depending on the legal issues identified. 
https://veteranslegalcheckup.com/ 

Stop the Hate Website Debuts 

ABA Launches Vet Website 
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BULLETIN BOARD 

Astrue v. Capato, ex rel. B.N.C., 132 S.Ct. 2021 (2012) 
 
A unanimous Supreme Court upheld SSA’s denial of sur-
vivors’ benefits to posthumously conceived twins because 
their home state of Florida does not allow them to inherit 
through intestate succession.  The Court relied on Section 
416(h) of the Social Security Act, which requires, inter 
alia, that an applicant must be eligible to inherit the      
insured’s personal property under state law in order to be 
eligible for benefits. In rejecting Capato’s argument that 
the children, conceived by in vitro fertilization after her 
husband’s death, fit the definition of child in Section 416
(e), the Court deferred to SSA’s interpretation of the Act. 
 
Barnhart v. Thomas, 124 S. Ct. 376 (2003) 
  
The Supreme Court upheld SSA’s determination that it can 
find a claimant not disabled at Step Four of the sequential 
evaluation without investigation whether her past relevant 
work actually exists in significant numbers in the national 
economy.  A unanimous Court deferred to the Commis-
sioner’s interpretation that an ability to return to past rele-
vant work can be the basis for a denial, even if the job is 
now obsolete and the claimant could otherwise prevail at 
Step Five (the “grids”).  Adopted by SSA as AR 05-1c. 
  
Barnhart v. Walton, 122 S. Ct. 1265 (2002) 
  
The Supreme Court affirmed SSA’s policy of denying SSD 
and SSI benefits to claimants who return to work and en-
gage in substantial gainful activity (SGA) prior to adjudi-
cation of disability within 12 months of onset of disability.  
The unanimous decision held that the 12-month durational 
requirement applies to the inability to engage in SGA as 
well as the underlying impairment itself. 

Sims v. Apfel, 120 S. Ct. 2080 (2000) 
  
The Supreme Court held that a Social Security or SSI 
claimant need not raise an issue before the Appeals Coun-
cil in order to assert the issue in District Court.  The Su-
preme Court explicitly limited its holding to failure to 
“exhaust” an issue with the Appeals Council and left open 
the possibility that one might be precluded from raising an 
issue. 
  
Forney v. Apfel, 118 S. Ct. 1984 (1998) 
 
The Supreme Court finally held that individual disability 
claimants, like the government, can appeal from District 
Court remand orders.  In Sullivan v. Finkelstein, the Su-
preme Court held that remand orders under 42 U.S.C. 405
(g) can constitute final judgments which are appealable to 
circuit courts.  In that case the government was appealing 
the remand order. 
  
Shalala v. Schaefer, 113 S. Ct. 2625 (1993) 
  
The Court unanimously held that a final judgment for pur-
poses of an EAJA petition in a Social Security case involv-
ing a remand is a judgment “entered by a Court of law and 
does not encompass decisions rendered by an administra-
tive agency.”  The Court, however, further complicated the 
issue by distinguishing between 42 USC §405(g) sentence 
four remands and sentence six remands. 

SUPREME COURT DECISIONS 

This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court 
and the United States Court of Appeals for the Second Circuit.  These summaries, as well as summaries of earlier   
decisions, are also available at www.empirejustice.org. 
 
We will continue to write more detailed articles about significant decisions as they are issued by these and other 
Courts, but we hope that this list will help advocates gain an overview of the body of recent judicial decisions that are 
important in our judicial circuit.   
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Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015) 
 
The Court of Appeals remanded for consideration of a  
retrospective medical opinion from a treating physician 
submitted to the Appeals Council, citing Perez v. Chater, 
77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not 
supported by substantial evidence in light of the new and 
material medical opinion from the treating physician that 
the plaintiff would likely miss four days of work per 
month. Since the vocational expert had testified a claimant 
who would be absent that frequently would be unable to 
work, the physician’s opinion, if credited, would suffice to 
support a determination of disability. The court also fault-
ed the district court for identifying gaps in the treating phy-
sician’s knowledge of the plaintiff’s condition. Citing Bur-
gess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court 
reiterated it may not “affirm an administrative action on 
grounds different from those considered by the agency.” 
 
Greek v. Colvin, 802 F.3d 370 (2d Cir 2015) 

The court remanded for clarification of the treating 
source’s opinion, particularly as to the claimant’s ability to 
perform postural activities. The doctor had also opined that 
Mr. Greek would likely be absent from work more than 
four days a month as a result of his impairments. Since a 
vocational expert testified there were no jobs Mr. Greek 
could perform if he had to miss four or more days of work 
a month, the court found the ALJ’s error misapplication of 
the factors in the treating physician regulations was not 
harmless. "After all, SSA's regulations provide a very spe-
cific process for evaluating a treating physician's opinion 
and instruct ALJs to give such opinions 'controlling 
weight' in all but a limited range of circumstances.  See 20 
C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at 
128." (Emphasis supplied.) 

McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014) 
 
The Court of Appeals for the Second Circuit found the 
ALJ’s failure to incorporate all of the plaintiff’s non-
exertional limitations explicitly into the residual functional 
capacity (RCF) formulation or the hypothetical question 
posed to the vocational expert (VE) was harmless error. 
The court ruled that “an ALJ's hypothetical should explicit-
ly incorporate any limitations in concentration, persistence, 
and pace.” 758 F.3d at 152. But in this case, the evidence 
demonstrated the plaintiff could engage in simple, routine 
tasks, low stress tasks despite limits in concentration, per-
sistence, and pace; the hypothetical thus implicitly incor-
porated those limitations.  The court also held that the 
ALJ’s decision was not internally inconsistent simply be-
cause he concluded that the same impairments he had 
found severe at Step two were not ultimately disabling.  

Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013) 
 
The Court held the failure to conduct a function-by-
function analysis at Step four of the Sequential Evaluation 
is not a per se ground for remand.  In affirming the deci-
sion of the district court, the Court ruled that despite the 
requirement of Social Security Ruling (SSR) 96-8p, it was 
joining other circuits in declining to adopt a per se rule that 
the functions referred to in the SSR must be addressed  
explicitly. 
 
Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013)  
 
The Court held the ALJ improperly substituted her own lay 
opinion by rejecting the claimant’s contention that he has 
fibromyalgia despite a diagnosis by his treating physician. 
It found the ALJ misconstrued the treating physician’s 
treatment notes. It criticized the ALJ for relying too heavi-
ly on the findings of a consultative examiner based on a 
single examination. It also found the ALJ improperly sub-
stituted her own criteria for fibromyalgia. Citing the guid-
ance from the American College of Rheumatology now 
made part of SSR 12-2p, the Court remanded for further 
proceedings, noting the required finding of tender points 
was not documented in the records. 
 
The Court also held the ALJ’s RFC determination was not 
supported by substantial evidence.  It found the opinion of 
the consultative examiner upon which the ALJ relied was 
“remarkably vague.”  Finally, the court agreed the ALJ had 
erred in relying on the Grids to deny the claim. Although it 
upheld the ALJ’s determination that neither the claimant’s 
pain or depression were significant, it concluded the ALJ 
had not affirmatively determined whether the claimant’s 
reaching limitations were negligible.  
 
Talavera v. Astrue, 697 F.3d 145 (2d Cir. 2012) 
 
The Court of Appeals held that for purposes of Listing 
12.05, evidence of a claimant’s cognitive limitations as an 
adult establishes a rebuttable presumption that those limi-
tations arose before age 22. It also ruled that while IQ 
scores in the range specified by the subparts of Listing 
12.05 may be prima facie evidence that an applicant suf-
fers from “significantly subaverage general intellectual 
functioning,” the claimant has the burden of establishing 
that she also suffers from qualifying deficits in adaptive 
functioning. The court described deficits in adaptive func-
tioning as the inability to cope with the challenges of ordi-
nary everyday life. 

SECOND CIRCUIT DECISIONS 
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END NOTE 

Can traveling virtually through Iceland’s waterfalls or 
meditating on an idyllic coastline ease pain?  Yes, 
according to Brennan Spiegel, a researcher at Cedars-
Sinai Hospital in Los Angeles.  Based on clinical tri-
als he has conducted over the past two years, a virtual
-reality (VR) experience can reduce pain by 24% or 
more.  VR eased different types of pain, from cancer 
to orthopedic injuries to abdominal discomfort. Dr. 
Spiegel, a gastroenterologist and professor of medi-
cine, told the Wall Street Journal that immersive VR 
experience “doesn’t work on everyone, but when it 
works, it really, really works.” It can commandeer a 
patient’s brain and distract from the pain. He suggests 
it could be an alternative or complementary therapy to 
addictive pain-killers. 
 
Studies using virtual reality on pain and anxiety in 
youngsters and adolescents are also underway at the 
Children’s Hospital Los Angeles and Boston Chil-
dren’s Hospital. And VR is being studied with burn 
victims at Presbyterian/Weill Cornell Medical Center 
in Manhattan. Research costs have come done dra-
matically in recent years, according to the July 12, 
2017 WSJ article.  
 

In addition to tours of Iceland, patients in the study at 
Cedars-Sinai played “Bear Blast” or did guided medi-
tation.  The patients who “shot” balls at virtual-reality 
teddy bears experienced “statistically significant and 
clinically relevant” improvement compared to those 
patients who were offered a relaxing video with 
scenes of lakes and running streams.  The results were 
published in Dr. Spiegel’s paper, which appeared in 
the Journal of Medical Internet Research Mental 
Health. Preliminary results of another study indicate 
that patients experiencing VR had more pain relief 
than those assigned to watch relaxation videos. Dr. 
Spiegel now plans to study whether there has been a 
commensurate drop in the patients’ opiate use.  
 
According to Dr. Spiegel, an advantage of virtual re-
ality is that it has no side-effects other than possible 
dizziness. “The worst that happens is they [the pa-
tients] are entertained, but there is very little risk.”  

A Virtual Cure for Pain? 


